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he had acquired at a cost of $12,000. In his re-
turn for 1946 the taxpayer treated the ex-
change as one in which gain or loss was not
recognizable. The taxpayer sold 50 shares of
the X Corporation stock in 1947 and in his re-
turn for that year treated such shares as
having a $6,000 basis. In 1952, the taxpayer
sold the remaining 50 shares of stock of the
X Corporation for $7,500 and reported $1,500
gain in his return for 1952. After the expira-
tion of the period of limitations on defi-
ciency assessments and on refund claims for
1946 and 1947, the Commissioner asserted a
deficiency for 1952 on the ground that the
loss realized on the exchange in 1946 was er-
roneously treated as nonrecognizable, and
the basis for computing gain upon the sale in
1952 was $2,500, resulting in a gain of $5,000.
The deficiency is sustained by the Tax Court
in 1955. An adjustment is authorized with re-
spect to the year 1946 as to the entire $7,000
loss realized on the exchange, as the Court’s
decision determines the basis of property,
and in a prior transaction upon which such
basis depends there was an erroneous non-
recognition of loss to the taxpayer with re-
spect to whom the determination was made.
No adjustment is authorized with respect to
the year 1947 as the basis for computing gain
upon the sale of the 50 shares in 1952 does not
depend upon the transaction in 1947 but upon
the transaction in 1946.

[T.D. 6500, 25 FR 12035 Nov. 26, 1960, as
amended by T.D. 6617, 27 FR 10824, Nov. 7,
1962]

§1.1312-8 Law applicable
mination of error.

The question whether there was an
erroneous inclusion, exclusion, omis-
sion, allowance, disallowance, recogni-
tion, or nonrecognition is determined
under the provisions of the internal
revenue laws applicable with respect to
the year as to which the inclusion, ex-
clusion, omission, allowance, disallow-
ance, recognition, or nonrecognition,
as the case may be, was made. The fact
that the inclusion, exclusion, omission,
allowance, disallowance, recognition,
or nonrecognition, as the case may be,
was in pursuance of an interpretation,
either judicial or administrative, ac-
corded such provisions of the internal
revenue laws at the time of such action
is not necessarily determinative of this
question. For example, if a later judi-
cial decision authoritatively alters
such interpretation so that such action
was contrary to such provisions of the
internal revenue laws as later inter-
preted, the inclusion, exclusion, omis-
sion, allowance, disallowance, recogni-

in deter-

§1.1313(a)-3

tion, or nonrecognition, as the case
may be, is erroneous within the mean-
ing of section 1312.

[T.D. 6500, 25 FR 12036, Nov. 26, 1960. Redesig-
nated by T.D. 6617, 27 FR 10824, Nov. 7, 1962]

§1.1313(a)-1 Decision by Tax Court or
other court as a determination.

(@) A determination may take the
form of a decision by the Tax Court of
the United States or a judgment, de-
cree, or other order by any court of
competent jurisdiction, which has be-
come final.

(b) The date upon which a decision by
the Tax Court becomes final is pre-
scribed in section 7481.

(c) The date upon which a judgment
of any other court becomes final must
be determined upon the basis of the
facts in the particular case. Ordinarily,
a judgment of a United States district
court becomes final upon the expira-
tion of the time allowed for taking an
appeal, if no such appeal is duly taken
within such time; and a judgment of
the United States Court of Claims be-
comes final upon the expiration of the
time allowed for filing a petition for
certiorari if no such petition is duly
filed within such time.

[T.D. 6500, 25 FR 12036, Nov. 26, 1960]

§1.1313(a)-2 Closing agreement as a
determination.

A determination may take the form
of a closing agreement authorized by
section 7121. Such an agreement may
relate to the total tax liability of the
taxpayer for a particular taxable year
or years or to one or more separate
items affecting such liability. A clos-
ing agreement becomes final for the
purpose of this section on the date of
its approval by the Commissioner.

[T.D. 6500, 25 FR 12036, Nov. 26, 1960]

§1.1313(a)-3 Final disposition of claim
for refund as a determination.

(@) In general. A determination may
take the form of a final disposition of
a claim for refund. Such disposition
may result in a determination with re-
spect to two classes of items, i.e., items
included by the taxpayer in a claim for
refund and items applied by the Com-
missioner to offset the alleged overpay-
ment. The time at which a disposition
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