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election is the person that makes the
section 1295 election, as provided in
§1.1295-1(d). A partner, shareholder, or
beneficiary for which a pass through
entity, as described in paragraphs
(c)(4)(i) (B) through (D) of this section,
filed a Protective Statement may
make a retroactive election, if the pass
through entity completely terminates
its business or otherwise ceases to
exist.

() Other elections—(i) Section
1291(d)(2) election. If the foreign cor-
poration for which the shareholder
makes a retroactive election will be
treated as an unpedigreed QEF, as de-
fined in §1.1291-9(j)(2)(iii), with respect
to the shareholder, the shareholder
may make an election under section
1291(d)(2) to purge its holding period of
the years or parts of years before the
effective date of the retroactive elec-
tion. If the qualification date, within
the meaning of §1.1291-9(e) or 1.1291-
10(e), falls in a taxable year for which
the period of limitations has expired,
the shareholder may treat the first day
of the retroactive election year as the
qualification date. The shareholder
may make a section 1291(d)(2) election
at the time that it makes the retro-
active election, but no later than two
years after the date that the amended
return in which the retroactive elec-
tion is made is filed. For the require-
ments for making a section 1291(d)(2)
election, see §§1.1291-9 and 1.1291-10.

(ii) Section 1294 election. A shareholder
may make an election under section
1294 to extend the time for payment of
tax on the shareholder’s pro rata
shares of the ordinary earnings and net
capital gain of the foreign corporation
reported in the shareholder’s amended
return, and section 6621 interest attrib-
utable to such tax, but only to the ex-
tent the tax and interest are attrib-
utable to earnings that have not been
distributed to the shareholder. The
shareholder must make a section 1294
election for a taxable year at the time
that it files its amended return for that
year, as provided in paragraph (g)(1) of
this section. For the requirements for
making a section 1294 election, see
§1.1294-1T.
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(h) Effective date. The rules of this
section are effective as of January 2,
1998.

[T.D. 8750, 63 FR 19, Jan. 2, 1998. Redesig-
nated and amended by T.D. 8870, 65 FR 5781,
Feb. 7, 2000]

§1.1296(e)-1 Definition of marketable
stock.

(a) General rule. For purposes of sec-
tion 1296, the term marketable stock
means—

(1) Passive foreign investment com-
pany (PFIC) stock that is regularly
traded, as defined in paragraph (b) of
this section, on a qualified exchange or
other market, as defined in paragraph
(c) of this section;

(2) Stock in certain PFICs, as de-
scribed in paragraph (d) of this section;
and

(3) Options on stock that is described
in paragraph (a)(1) or (2) of this sec-
tion, to the extent provided in para-
graph (e) of this section.

(b) Regularly traded—(1) General rule.
For purposes of paragraph (a)(1) of this
section, a class of stock that is traded
on one or more qualified exchanges or
other markets, as defined in paragraph
(c) of this section, is regularly traded
on such exchanges or markets for any
calendar year during which such class
of stock is traded, other than in de
minimis quantities, on at least 15 days
during each calendar quarter.

(2) Anti-abuse rule. Trades that have
as one of their principal purposes the
meeting of the trading requirement of
paragraph (b)(1) of this section shall be
disregarded. Further, a class of stock
shall not be treated as meeting the
trading requirement of paragraph (b)(1)
of this section if there is a pattern of
trades conducted to meet the require-
ment of paragraph(b)(1) of this section.

(c) Qualified exchange or other mar-
ket—(1) General rule. For purposes of
paragraph (a)(1) of this section, the
term qualified exchange or other market
means, for any calendar year—

(i) A national securities exchange
that is registered with the Securities
and Exchange Commission or the na-
tional market system established pur-
suant to section 11A of the Securities
Exchange Act of 1934 (15 U.S.C. 78f); or

(i) A foreign securities exchange
that is regulated or supervised by a
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governmental authority of the country
in which the market is located and
which has the following characteris-
tics—

(A) The exchange has trading vol-
ume, listing, financial disclosure, sur-
veillance, and other requirements de-
signed to prevent fraudulent and ma-
nipulative acts and practices, to re-
move impediments to and perfect the
mechanism of a free and open, fair and
orderly, market, and to protect inves-
tors; and the laws of the country in
which the exchange is located and the
rules of the exchange ensure that such
requirements are actually enforced;
and

(B) The rules of the exchange effec-
tively promote active trading of listed
stocks.

(2) Exchange with multiple tiers. If an
exchange in a foreign country has more
than one tier or market level on which
stock may be separately listed or trad-
ed, each such tier shall be treated as a
separate exchange.

(d) Stock in certain PFICs—(1) General
rule. Except as provided in paragraph
(d)(2) of this section, a foreign corpora-
tion is a corporation described in sec-
tion 1296(e)(1)(B), and paragraph (a)(2)
of this section, if the foreign corpora-
tion offers for sale or has outstanding
stock of which it is the issuer and
which is redeemable at its net asset
value and if the foreign corporation
satisfies the following conditions with
respect to the class of shares held by
the electing taxpayer—

(i) At all times during the calendar
year, the foreign corporation has more
than one hundred shareholders with re-
spect to the class, other than share-
holders who are related under section
267(b);

(ii) At all times during the calendar
year, the class of shares of the foreign
corporation is readily available for
purchase by the general public at its
net asset value and the foreign cor-
poration does not require a minimum
initial investment of greater than
$10,000 (U.S.);

(iii) At all times during the calendar
year, quotations for the class of shares
of the foreign corporation are deter-
mined and published no less frequently
than on a weekly basis in a widely-
available permanent medium not con-
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trolled by the issuer of the shares, such
as a newspaper of general circulation
or a trade publication;

(iv) No less frequently than annually,
independent auditors prepare financial
statements of the foreign corporation
that include balance sheets (state-
ments of assets, liabilities, and net as-
sets) and statements of income and ex-
penses, and those statements are made
available to the public;

(v) The foreign corporation is super-
vised or regulated as an investment
company by a foreign government or
an agency or instrumentality thereof
that has broad inspection and enforce-
ment authority and effective oversight
over investment companies;

(vi) At all times during the calendar
year, the foreign corporation has no
senior securities authorized or out-
standing, including any debt other
than in de minimis amounts;

(vii) Ninety percent or more of the
gross income of the foreign corporation
for its taxable year is passive income,
as defined in section 1297(a)(1) and the
regulations thereunder; and

(viii) The average percentage of as-
sets held by the foreign corporation
during its taxable year which produce
passive income or which are held for
the production of passive income, as
defined in section 1297(a)(2) and the
regulations thereunder, is at least 90
percent.

(2) Anti-abuse rule. If a foreign cor-
poration undertakes any actions that
have as one of their principal purposes
the manipulation of the net asset value
of a class of its shares, for the calendar
year in which the manipulation occurs,
the shares are not marketable stock
for purposes of paragraph (d)(1) of this
section.

(e) [Reserved]

(f) Special rules for regulated invest-
ment companies (RICs)—(1) General rule.
In the case of any RIC that is offering
for sale, or has outstanding, any stock
of which it is the issuer and which is
redeemable at net asset value, if the
RIC owns directly or indirectly, as de-
fined in sections 958(a)(1) and (2), stock
in any passive foreign investment com-
pany, that stock will be treated as
marketable stock owned by that RIC
for purposes of section 1296. Except as
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provided in paragraph (f)(2) of this sec-
tion, in the case of any other RIC that
publishes net asset valuations at least
annually, if the RIC owns directly or
indirectly, as defined 1in sections
958(a)(1) and (2), stock in any passive
foreign investment company, that
stock will be treated as marketable
stock owned by that RIC for purposes
of section 1296.

(2) [Reserved]

(g) Effective date. This section applies
to shareholders whose taxable year
ends on or after January 25, 2000 for
stock in a foreign corporation whose
taxable year ends with or within the
shareholder’s taxable year. In addition,
shareholders may elect to apply these
regulations to any taxable year begin-
ning after December 31, 1997, for stock
in a foreign corporation whose taxable
year ends with or within the share-
holder’s taxable year.

[T.D. 8867, 65 FR 3819, Jan. 25, 2000]

§1.1297-0 Table of contents.

This section contains a listing of the
headings for §1.1297-3T.

§1.1297-3T Deemed sale election by a United
States person that is a shareholder of a pas-
sive foreign investment company.

(a) In general.

(b) Time and manner for making the elec-
tion.

(1) In general.

(2) Information to be included in the elec-
tion.

(3) Adjustment to basis; treatment of hold-
ing period.

[T.D. 8750, 63 FR 13, Jan. 2, 1998]

§1.1297-3T Deemed sale election by a
United States person that is a
shareholder of a passive foreign in-
vestment company (temporary).

(@) In general. Except as indicated
below, a shareholder of a foreign cor-
poration that no longer qualifies as a
passive foreign investment company
(PFIC) shall be treated for tax purposes
as holding stock in a PFIC and there-
fore continue to be subject to taxation
under section 1291 unless the share-
holder makes the election under sec-
tion 1297(b)(1). This continuing PFIC
taint shall not apply to stock in a
PFIC for which an election under sec-
tion 1295 to be a qualified electing fund
(QEF) has been in effect throughout
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that portion of the shareholder’s hold-
ing period during which the PFIC
qualified as a PFIC. A U.S. person
making the election under section
1297(b)(1) shall be treated as having
sold its stock in the PFIC on the last
day of the last taxable year of the for-
eign corporation during which it quali-
fied as a PFIC (termination date). The
shareholder thereafter shall not be
treated as holding stock in a PFIC and
shall not be subject to taxation under
section 1291. The deemed sale is taxed
as a disposition under section 1291.
Pursuant to that section, the gain, if
any, is considered earned pro rata over
the shareholder’s holding period in the-
stock and is taxed as ordinary income.
The tax on the gain is based on the
value of the tax deferral and includes
an interest charge. Any loss realized in
the deemed sale may not be recognized.
This section provides rules for making
the election under section 1297(b)(1).
The election is available to a U.S. per-
son that is a shareholder of a foreign
corporation if—

(1) The foreign corporation was a
PFIC at any time during the period the
U.S. person held the stock;

(2) At any one time during the U.S.
person’s holding period, the foreign
corporation qualified as a PFIC but
was not a QEF; and

(3) The foreign corporation is no
longer a PFIC within the meaning of
section 1296.

(b) Time and manner of making the
election—(1) In general. The shareholder
shall make the election under this sec-
tion and section 1297(b)(1) by filing an
amended income tax return for its tax-
able year that includes the termination
date within three years of the due date,
as extended, for the shareholder’s tax
return for such taxable year. The
shareholder must attach to the amend-
ed tax return either Form 8621 or a
statement, prepared in accordance with
paragraph (c)(2) of this section, report-
ing the gain on the deemed sale of the
stock as required by section 1291(a)(2)
(as if such deemed sale occurred under
section 1291(a)(2)), and by paying the
tax on the gain as required by section
1291 (including the payment of the de-
ferred tax amount required under sec-
tions 1291(a)(1)(C) and 1291(c)). The
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