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(J) Definitions—(1) Passive foreign in-
vestment company (PFIC). A passive for-
eign investment company (PFIC) is a
foreign corporation that satisfies ei-
ther the income test of section
1296(a)(1) or the asset test of section
1296(a)(2). A corporation will not be
treated as a PFIC with respect to a
shareholder for those days included in
the shareholder’s holding period when
the shareholder, or a person whose
holding period of the stock is included
in the shareholder’s holding period,
was not a United States person within
the meaning of section 7701(a)(30).

(2) Types of PFICs—(i) Qualified elect-
ing fund (QEF). A PFIC is a qualified
electing fund (QEF) with respect to a
shareholder that has elected, under
section 1295, to be taxed currently on
its share of the PFIC’s earnings and
profits pursuant to section 1293.

(ii) Pedigreed QEF. A PFIC is a pedi-
greed QEF with respect to a share-
holder if the PFIC has been a QEF with
respect to the shareholder for all tax-
able years during which the corpora-
tion was a PFIC that are included
wholly or partly in the shareholder’s
holding period of the PFIC stock.

(iii) Unpedigreed QEF. A PFIC is an
unpedigreed QEF for a taxable year if—

(A) An election under section 1295 is
in effect for that year;

(B) The PFIC has been a QEF with re-
spect to the shareholder for at least
one, but not all, of the taxable years
during which the corporation was a
PFIC that are included wholly or part-
ly in the shareholder’s holding period
of the PFIC stock; and

(C) The shareholder has not made an
election under section 1291(d)(2) and
this section or §1.1291-10 with respect
to the PFIC to purge the nonQEF years
from the shareholder’s holding period.

(iv) Former PFIC. A foreign corpora-
tion is a former PFIC with respect to a
shareholder if the corporation satisfies
neither the income test of section
1296(a)(1) nor the asset test of section
1296(a)(2), but whose stock, held by
that shareholder, is treated as stock of
a PFIC, pursuant to section 1297(b)(1),
because at any time during the share-
holder’s holding period of the stock the
corporation was a PFIC that was not a
QEF.
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(3) Shareholder. A shareholder is a
U.S. person that is a direct or indirect
shareholder as defined in Regulation
Project INTL-656-87 published in 1992-1
C.B. 1124; see §601.601(d)(2)(ii)(b) of this
chapter.

(k) Effective date. The rules of this
section are applicable as of April 1,
1995.

[T.D. 8701, 61 FR 68151, Dec. 27, 1996; 62 FR
7155, Feb. 18, 1997, as amended by T.D. 8750, 63
FR 13, Jan. 2, 1998]

§1.1291-10 Deemed sale election.

(a) Deemed sale election. This section
provides rules for making the election
under section 1291(d)(2)(A) (deemed sale
election). Under that section, a share-
holder (as defined in §1.1291-9(j)(3)) of a
PFIC that is an unpedigreed QEF may
elect to recognize gain with respect to
the stock of the unpedigreed QEF held
on the qualification date (as defined in
paragraph (e) of this section). If the
shareholder makes the deemed sale
election, the PFIC will become a pedi-
greed QEF with respect to the share-
holder. A shareholder that makes the
deemed sale election is treated as hav-
ing sold, for its fair market value, the
stock of the PFIC that the shareholder
held on the qualification date. The gain
recognized on the deemed sale is taxed
under section 1291 as an excess dis-
tribution received on the qualification
date. In the case of an election made by
an indirect shareholder, the amount of
gain to be recognized and taxed as an
excess distribution is the amount of
gain that the direct owner of the stock
of the PFIC would have realized on an
actual sale or other disposition of the
stock of the PFIC indirectly owned by
the shareholder. Any loss realized on
the deemed sale is not recognized. For
the definitions of PFIC, QEF,
unpedigreed QEF, and pedigreed QEF,
see §1.1291-9(j) (1) and (2).

(b) Who may make the election. A
shareholder of an unpedigreed QEF
may make the deemed sale election
provided the shareholder held stock of
that PFIC on the qualification date. A
shareholder is treated as holding stock
of the PFIC on the qualification date if
its holding period with respect to that
stock under section 1223 includes the
qualification date. A deemed sale elec-
tion may be made by a shareholder
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that would realize a loss on the deemed
sale.

(c) Time for making the election. The
shareholder makes the deemed sale
election in the shareholder’s return for
the taxable year that includes the
qualification date. If the shareholder
and the PFIC have the same taxable
year, the shareholder makes the
deemed sale election in either the
original return for the taxable year for
which the shareholder makes the sec-
tion 1295 election, or in an amended re-
turn for that year. If the shareholder
and the PFIC have different taxable
years, the deemed sale election must
be made in an amended return for the
taxable year that includes the quali-
fication date. If the deemed sale elec-
tion is made in an amended return, the
amended return must be filed by a date
that is within three years of the due
date, as extended under section 6081, of
the original return for the taxable year
that includes the qualification date.

(d) Manner of making the election. A
shareholder makes the deemed sale
election by filing Form 8621 with the
return for the taxable year of the
shareholder that includes the qualifica-
tion date, reporting the gain as an ex-
cess distribution pursuant to section
1291(a), and paying the tax and interest
due on the excess distribution. A share-
holder that makes the deemed sale
election after the due date of the re-
turn (determined without regard to ex-
tensions) for the taxable year that in-
cludes the qualification date must pay
additional interest, pursuant to section
6601, on the amount of the under-
payment of tax for that year. A share-
holder that realizes a loss on the
deemed sale reports the loss on Form
8621, but does not recognize the loss.

(e) Qualification date—(1) In general.
Except as otherwise provided in this
paragraph (e), the qualification date is
the first day of the PFIC’s first taxable
year as a QEF (first QEF year).

(2) Elections made after March 31, 1995,
and before January 27, 1997—(i) In gen-
eral. The qualification date for deemed
sale elections made after March 31,
1995, and before January 27, 1997, is the
first day of the shareholder’s election
year. The shareholder’s election year is
the taxable year of the shareholder for
which it made the section 1295 election.
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(ii) Exception. A shareholder who
made the deemed sale election after
May 1, 1992, and before January 27, 1997,
may elect to change its qualification
date to the first day of the first QEF
year, provided the periods of limita-
tions on assessment for the taxable
year that includes that date and for
the shareholder’s election year have
not expired. A shareholder changes the
qualification date by filing amended
returns, with revised Forms 8621, for
the shareholder’s election year and the
shareholder’s taxable year that in-
cludes the first day of the first QEF
year, and making all appropriate ad-
justments and payments.

(f) Adjustments to basis—(1) In general.
A shareholder that makes the deemed
sale election increases its adjusted
basis of the PFIC stock owned directly
by the amount of gain recognized on
the deemed sale. If the shareholder
makes the deemed sale election with
respect to a PFIC of which it is an indi-
rect shareholder, the shareholder’s ad-
justed basis of the stock or other prop-
erty owned directly by the shareholder,
through which ownership of the PFIC
is attributed to the shareholder, is in-
creased by the amount of gain recog-
nized by the shareholder. In addition,
solely for purposes of determining the
subsequent treatment under the Code
and regulations of a shareholder of the
stock of the PFIC, the adjusted basis of
the direct owner of the stock of the
PFIC is increased by the amount of
gain recognized on the deemed sale. A
shareholder shall not adjust the basis
of any stock with respect to which the
shareholder realized a loss on the
deemed sale.

(2) Adjustment of basis for section 1293
inclusion with respect to deemed sale elec-
tion made after March 31, 1995, and before
January 27, 1997. For purposes of deter-
mining the amount of gain recognized
with respect to a deemed sale election
made after March 31, 1995, and before
January 27, 1997, by a shareholder that
treats the first day of the shareholder’s
election year as the qualification date,
the adjusted basis of the stock deemed
sold includes the shareholder’s section
1293(a) inclusion attributable to the pe-
riod beginning with the first day of the
PFIC’s first QEF year and ending on
the day before the qualification date.
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(g) Treatment of holding period. For
purposes of applying sections 1291
through 1297 to the shareholder after
the deemed sale, the shareholder’s
holding period of the stock of the PFIC
begins on the qualification date, with-
out regard to whether the shareholder
recognized gain on the deemed sale.
For other purposes of the Code and reg-
ulations, this holding period rule does
not apply.

(h) Election inapplicable to shareholder
of former PFIC. A shareholder may not
make the section 1295 and deemed sale
elections if the foreign corporation is a
former PFIC (as defined in §1.1291-
9()(2)(iv)) with respect to the share-
holder. For the rules regarding the
election by a shareholder of a former
PFIC, see §1.1297-3T.

(i) Effective date. The rules of this sec-
tion are applicable as of April 1, 1995.

[T.D. 8701, 61 FR 68153, Dec. 27, 1996]

§1.1293-0 Table of contents.

This section contains a listing of the
headings for §1.1293-1.

§1.1293-1 Current inclusion of income of
qualified electing funds.

(a) In general. [Reserved]

(1) Other rules. [Reserved]

(2) Net capital gain defined.

(i) In general.

(ii) Effective date.

(b) Other rules. [Reserved]

(c) Application of rules of inclusion with
respect to stock held by a pass through enti-
ty.

(1) In general.

(2) QEF stock transferred to a pass through
entity.

(i) Pass through entity makes a section
1295 election.

(ii) Pass through entity does not make a
section 1295 election.

(3) Effective date.

[T.D. 8750, 63 FR 13, Jan. 2, 1998; as amended
by T.D. 8870, 65 FR 16319, Mar. 28, 2000]

§1.1293-1 Current taxation of income
from qualified electing funds.

(a) In general. [Reserved]

(1) Other rules. [Reserved]

(2) Net capital gain defined—(i) In gen-
eral. This paragraph (a)(2) defines the
term net capital gain for purposes of
sections 1293 and 1295 and the regula-
tions under those sections. The QEF, as
defined in §1.1291-9(j)(2)(i), in deter-
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mining its net capital gain for a tax-
able year, may either—

(A) Calculate and report the amount
of each category of long-term capital
gain provided in section 1(h) that was
recognized by the PFIC in the taxable
year;

(B) Calculate and report the amount
of net capital gain recognized by the
PFIC in the taxable year, stating that
that amount is subject to the highest
capital gain rate of tax applicable to
the shareholder; or

(C) Calculate its earnings and profits
for the taxable year and report the en-
tire amount as ordinary earnings.

(i) Effective date. Paragraph (a)(2)(i)
of this section is applicable to sales by
QEFs during their taxable years ending
on or after May 7, 1997.

(b) Other rules. [Reserved]

(c) Application of rules of inclusion
with respect to stock held by a pass
through entity—(1) In general. If a do-
mestic pass through entity makes a
section 1295 election, as provided in
paragraph (d)(2) of this section, with
respect to the PFIC shares that it
owns, directly or indirectly, the domes-
tic pass through entity takes into ac-
count its pro rata share of the ordinary
earnings and net capital gain attrib-
utable to the QEF shares held by the
pass through entity. A U.S. person that
indirectly owns QEF shares through
the domestic pass through entity ac-
counts for its pro rata shares of ordi-
nary earnings and net capital gain at-
tributable to the QEF shares according
to the general rules applicable to inclu-
sions of income from the domestic pass
through entity. For the definition of
pass through entity, see §1.1295-1(j).

(2) QEF stock transferred to a pass
through entity—(i) Pass through entity
makes a section 1295 election. If a share-
holder transfers stock subject to a sec-
tion 1295 election to a domestic pass
through entity of which it is an inter-
est holder and the pass through entity
makes a section 1295 election with re-
spect to that stock, as provided in
§1.1295-1(d)(2), the shareholder takes
into account its pro rata shares of the
ordinary earnings and net capital gain
attributable to the QEF shares under
the rules applicable to inclusions of in-
come from the pass through entity.
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