§1.1247-2

(d) Termination of election—(1) Gen-
eral. Section 1247(b) provides that the
election of a foreign investment com-
pany under section 1247(a) shall perma-
nently terminate as of the close of the
taxable year preceding its first taxable
year in which any of the following oc-
curs:

(i) The company fails to comply with
the provisions of section 1247(a)(1) (A),
(B), or (C), unless it is shown that such
failure is due to reasonable cause and
not due to willful neglect;

(i) The company is a foreign per-
sonal holding company as defined in
section 552; or

(iii) The company ceases to be a reg-
istered foreign investment company
which is described in paragraph (b) of
this section. A company ceases to be a
registered company, for example, as of
the time the Securities and Exchange
Commission revokes its order permit-
ting registration of the company.

(2) Reasonable cause. Whether a fail-
ure by a foreign investment company
to comply with the provisions of sec-
tion 1247(a)(1) (A), (B), or (C) is due to
reasonable cause and not due to willful
neglect depends on whether the com-
pany exercised ordinary business care
and prudence. For example, if in deter-
mining its taxable income under sec-
tion 1247(a) the company relied in good
faith upon estimates and opinions of
independent certified public account-
ants or other experts which are also
used for purposes of its financial state-
ments filed with the Securities and Ex-
change Commission under the Invest-
ment Company Act of 1940, such reli-
ance would constitute reasonable cause
for purposes of this paragraph. In such
a case, the company’s election under
section 1247(a) for the taxable year
would not be terminated nor would the
company be required to make an addi-
tional distribution for such taxable
year in order to comply with the provi-
sions of section 1247(a)(1)(A).
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§1.1247-2 Computation and distribu-
tion of taxable income.

(@) In general. Taxable income of a
foreign investment company means
taxable income as defined in section
63(a), computed without regard to sub-
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chapter N, chapter 1 of the Code, and in
accordance with the following rules:

(1) There shall be excluded the ex-
cess, if any, of the company’s net long-
term capital gain over the net short-
term capital loss. See §1.1247-3 for the
manner of computing such excess.

(2) The deduction provided in section
172 (relating to net operating losses)
shall not be allowed.

(3) Except for the deduction provided
in section 248 (relating to organiza-
tional expenditures), the special deduc-
tions provided for corporations in part
VIIl (sections 241 and following), sub-
chapter B, chapter 1 of the Code shall
not be allowed.

(4) In computing the amount of the
deduction allowed under section 164
there shall be included taxes paid or
accrued during the taxable year which
are imposed by the United States or by
the country under the laws of which
the company is created or organized.
See, however, §1.1247-4.

(b) Election to distribute taxable income
after close of taxable year. A company
may elect under section 1247(a)(2)(B),
in respect of taxable income for a tax-
able year, to treat a distribution made
not later than 2 months and 15 days
after the close of such taxable year as
a distribution made during such tax-
able year of such taxable income. The
company shall make the election by at-
taching to the information return re-
quired by paragraph (c)(1) of §1.1247-5
for such taxable year a statement set-
ting forth the amount of each distribu-
tion (or portion thereof) to which the
election applies and the date of each
such distribution. The election shall be
irrevocable after the expiration of the
time for filing such information return.
The distribution (or portion thereof) to
which the election applies shall be con-
sidered as paid out of the earnings and
profits of the taxable year for which
such election is made, and not out of
the earnings and profits of the taxable
year in which the distribution is actu-
ally made. A distribution to which this
paragraph applies shall be includible in
the gross income of a shareholder of
the foreign investment company for his
taxable year in which received or ac-
crued.
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