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a gain of $500 in the year of sale (or redemp-
tion).

[T.D. 6821, 30 FR 6217, May 4, 1965]

§1.1059(e)-1 Non-pro
tions.

(@) In general. Section 1059(d)(6) (ex-
ception where stock held during entire
existence of corporation) and section
1059(e)(2) (qualifying dividends) do not
apply to any distribution treated as an
extraordinary dividend under section
1059(e)(1). For example, if a redemption
of stock is not pro rata as to all share-
holders, any amount treated as a divi-
dend under section 301 is treated as an
extraordinary dividend regardless of
whether the dividend is a qualifying
dividend.

(b) Reorganizations. For purposes of
section 1059(e)(1), any exchange under
section 356 is treated as a redemption
and, to the extent any amount is treat-
ed as a dividend under section 356(a)(2),
it is treated as a dividend under section
301.

(c) Effective date. This section applies
to distributions announced (within the
meaning of section 1059(d)(5)) on or
after June 17, 1996.

[T.D. 8724, 62 FR 38028, July 16, 1997]

rata redemp-

§1.1059A-1 Limitation on taxpayer’s
basis or inventory cost in property
imported from related persons.

(a) General rule. In the case of prop-
erty imported into the United States in
a transaction (directly or indirectly)
by a controlled taxpayer from another
member of a controlled group of tax-
payers, except for the adjustments per-
mitted by paragraph (c) (2) of this sec-
tion, the amount of any costs taken
into account in computing the basis or
inventory cost of the property by the
purchasing U.S. taxpayer and which
costs are also taken into account in
computing the valuation of the prop-
erty for customs purposes may not, for
purposes of the basis or inventory cost,
be greater than the amount of the
costs used in computing the customs
value. For purposes of this section, the
terms controlled taxpayer and group of
controlled taxpayers shall have the
meaning set forth in §1.482-1(a).

(b) Definitions—(1) Import. For pur-
poses of section 1059A and this section
only, the term import means the filing
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of the entry documentation required by
the U.S. Customs Service to secure the
release of imported merchandise from
custody of the U.S. Customs Service.

(2) Indirectly. For purposes of this
section, indirectly refers to a trans-
action between a controlled taxpayer
and another member of the controlled
group whereby property is imported
through a person acting as an agent of,
or otherwise on behalf of, either or
both related persons, or as a middle-
man or conduit for transfer of the prop-
erty between a controlled taxpayer and
another member of the controlled
group. In the case of the importation of
property indirectly, an adjustment
shall be permitted under paragraph
(c)(2) of this section for a commission
or markup paid to the person acting as
agent, middleman, or conduit, only to
the extent that the commission or
markup: is otherwise properly included
in cost basis or inventory cost; was ac-
tually incurred by the taxpayer and
not remitted, directly or indirectly, to
the taxpayer or related party; and
there is a substantial business reason
for the use of a middleman, agent, or
conduit.

(c) Customs value—(1) Definition. For
purposes of this section only, the term
customs value means the value required
to be taken into account for purposes
of determining the amount of any cus-
toms duties or any other duties which
may be imposed on the importation of
any property. Where an item or a por-
tion of an item is not subject to any
customs duty or is subject to a free
rate of duty, such item or portion of
such item shall not be subject to the
provisions of section 1059A or this sec-
tion. Thus, for example, the portion of
an item that is an American good re-
turned and not subject to duty (items
806.20 and 806.30, Tariff Schedules of the
United States, 19 U.S.C. 1202); imports
on which no duty is imposed that are
valued by customs for statistical pur-
poses only; and items subject to a zero
rate of duty (19 U.S.C. 1202, General
Headnote 3) are not subject to section
1059A or this section. Also, items sub-
ject only to the user fee under 19 U.S.C.
58(c), or the harbor maintenance tax
imposed by 26 U.S.C. 4461, or only to
both, are not subject to section 1059A
or this section. This section imposes no
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limitation on a claimed basis or inven-
tory cost in property which is less than
the value used to compute the customs
duty with respect to the same prop-
erty. Section 1059A and this section
have no application to imported prop-
erty not subject to any customs duty
based on value, including property sub-
ject only to a per item duty or a duty
based on volume, because there is no
customs value, within the meaning of
this paragraph, with respect to such
property.

(2) Adjustments to customs value. To
the extent not otherwise included in
customs value, a taxpayer, for purposes
of determining the limitation on
claimed basis or inventory cost of prop-
erty under this section, may increase
the customs value of imported property
by the amounts incurred by it and
properly included in inventory cost
for—

(i) Freight charges,

(i) Insurance charges,

(iii) The construction, erection, as-
sembly, or technical assistance pro-
vided with respect to, the property
after its importation into the United
States, and

(iv) Any other amounts which are not
taken into account in determining the
customs value, which are not properly
includible in customs value, and which
are appropriately included in the cost
basis or inventory cost for income tax
purposes. See §1.471-11 and section
263A.

Appropriate adjustments may also be
made to customs values when the tax-
payer has not allocated the value of as-
sists to individual articles but rather
has reported the value of assists on a
periodic basis in accordance with 19
CFR 152.103(e). When 19 CFR 152.103(e)
has been utilized for customs purposes,
the taxpayer may adjust his customs
values by allocating the value of the
assists to all imported articles to
which the assists relate. To the extent
that an amount attributable to an ad-
justment permitted by this section is
paid by a controlled taxpayer to an-
other member of the group of con-
trolled taxpayers, an adjustment is
permitted under this section only to
the extent that the amount incurred
represents an arm’s length charge
within the meaning of §1.482-1(d)(3).

§ 1.1059A-1

(3) Offsets to adjustments. To the ex-
tent that a customs value is adjusted
under paragraph (c)(2) of this section
for purposes of calculating the limita-
tion on claimed cost basis or inventory
cost under this section, the amount of
the adjustments must be offset (re-
duced) by amounts that properly re-
duce the cost basis of inventory and
that are not taken into account in de-
termining customs value, such as re-
bates and other reductions in the price
actually incurred, effected between the
purchaser and related seller after the
date of importation of the property.

(4) Application of section 1059A to prop-
erty having dutiable and nondutiable por-
tions. When an item of imported prop-
erty is subiect to a duty upon the full
value of the imported article, less the
cost or value of American goods re-
turned, and the taxpayer claims a basis
or inventory cost greater than the cus-
toms value reported for the item, the
claimed tax basis or inventory cost in
the dutiable portion of the item is lim-
ited under section 1059A and this sec-
tion to the customs value of the duti-
able portion under paragraph (c)(1).
The claimed tax basis or inventory cost
in the nondutiable portion of the item
is determined by multiplying the cus-
toms value of the nondutiable portion
by a fraction the numerator of which is
the amount by which the claimed basis
or inventory cost of the item exceeds
the customs value of the item and the
denominator of which is the customs
value of the item and adding this
amount to the customs value of the
nondutiable portion of the item. The
claimed tax basis or inventory cost in
the dutiable portion is determined by
multiplying the customs value of the
dutiable portion by a fraction the nu-
merator of which is the amount by
which the claimed basis or inventory
cost of the item exceeds the customs
value of the item and the denominator
of which is the customs value of the
item and adding this amount to the
customs value of the dutiable portion
of the item. However, the taxpayer
may not claim a tax basis or inventory
cost in the dutiable portion greater
than the customs value of this portion
of the item.
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(5) Allocation of adjustments to prop-
erty having dutiable and nondutiable por-
tions. When an item of imported prop-
erty is subject to a duty upon the full
value of the imported article, less the
cost or value of American goods re-
turned, and the taxpayer establishes
that the customs value may be in-
creased by adjustments permitted
under paragraph (c)(2) of this section
for purposes of the section 1059A limi-
tation, the taxpayer’s basis or inven-
tory cost of the dutiable portion of the
item is determined by multiplying the
customs value of the dutiable portion
times the percentage that the adjust-
ments represent of the total customs
value of the item and adding this
amount to the customs value of the du-
tiable portion of the item. The tax-
payer’s basis or inventory cost of the
nondutiable portion of the item is de-
termined in the same manner. The
amount so determined for the dutiable
portion of the item is the section 1059A
limitation for this portion of the item.

(6) Alternative method of demonstrating
compliance. In lieu of calculating all ad-
justments and offsets to adjustments
to customs value for an item of prop-
erty pursuant to paragraph (c) (2) and
(3) of this section, a taxpayer may dem-
onstrate compliance with this section
and section 1059A by comparing costs
taken into account in computing basis
or inventory costs of the property and
the costs taken into account in com-
puting customs value at any time after
importation, provided that in any such
comparison the same costs are included
both in basis or inventory costs and in
customs value. If, on the basis of such
comparison, the basis or inventory cost
is equal to or less than the customs
value, the taxpayer shall be deemed to
have met the requirements of this sec-
tion and section 1059A.

(7) Relationship of section 1059A to sec-
tion 482. Neither this section nor sec-
tion 1059A limits in any way the au-
thority of the Commissioner to in-
crease or decrease the claimed basis or
inventory cost under section 482 or any
other appropriate provision of law. Nei-
ther does this section or section 1059A
permit a taxpayer to adjust upward its
cost basis or inventory cost for prop-
erty appropriately determined under
section 482 because such basis or inven-
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tory cost is less than the customs
value with respect to such property.

(8) IMlustrations. The application of
this section may be illustrated by the
following examples:

Example 1. Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pays
$2,000 to Y for merchandise imported into the
United States and an additional $150 for
ocean freight and insurance. The customs
value of the shipment is determined to be
the amount actually paid by X ($2,000) and
does not include the charges for ocean
freight and insurance. For purposes of com-
puting the limitation on its inventory cost
for the merchandise under section 1059A and
this section, X is permitted, under paragraph
(c)(2) of this section, to increase the customs
value ($2,000) by amounts it paid for ocean
freight and insurance charges ($150). Thus,
the inventory cost claimed by X in the mer-
chandise may not exceed $2,150.

Example 2. Assume the same facts as in Ex-
ample 1 except that, subsequent to the date
of importation of the merchandise, Y grants
to X a rebate of $200 of the purchase price. At
the time of sale, the rebate was contingent
upon the volume of merchandise ultimately
bought by X from Y. The value of the mer-
chandise, for customs purposes, is not de-
creased by the rebate paid to X by Y. There-
fore, the customs value, for customs pur-
poses, of the merchandise remains the same
($2,000). For purposes of computing its inven-
tory cost, X was permitted, under paragraph
(c)(2) of this section, to increase the customs
value for purposes of section 1059A of $2,000
by the amounts it paid for ocean freight and
insurance charges ($150). However, under
paragraph (c)(3) of this section, X is required
to reduce the amount of the customs value
by the lesser of the amount of the rebate or
the amount of any positive adjustments to
the original customs value. The inventory
price claimed by X may not exceed $2,000
($2,000 customs value, plus $150 transpor-
tation adjustment, less $150 offsetting rebate
adjustment). While X’s limitation under sec-
tion 1059A is $2,000, X may not claim a basis
or inventory cost in the merchandise in ex-
cess of $1,950. See I.R.C. section 1012; and sec-
tion 1.471-2.

Example 3. Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pays
$10,000 to Y for merchandise imported into
the United States. The merchandise is com-
posed, in part, of American goods returned.
The customs value of the merchandise, on
which a customs duty is imposed, is deter-
mined to be $8,000 ($10,000, the amount de-
clared by X, less $2,000, the value of the
American goods returned). For income tax
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purposes, X claims a cost basis in the mer-
chandise of $11,000. None of the adjustments
permitted by paragraph (c)(2) of this section
is applicable. The portion of the merchandise
constituting American goods returned rep-
resented 20 percent of the total customs
value of the merchandise. Since the cost
basis claimed by X for income tax purposes
represents a 10 percent increase over the cus-
toms valuation (before reduction for Amer-
ican goods returned), the claimed tax basis
in the dutiable content is considered to be
$8,800 and in the portion constituting Amer-
ican goods returned is $2,200. Since a cus-
toms duty was imposed only on the dutiable
content of the merchandise, the limitation
in section 1059A and this section is applica-
ble only to the claimed tax basis in this por-
tion of the merchandise. Accordingly, under
paragraph (a) of this section, X is limited to
a cost basis of $10,200 in the merchandise.
This amount represents a cost basis of $8,000
in the dutiable content and of $2,200 in the
portion of the merchandise constituting
American goods returned.

Example 4. Assume the same facts as in Ex-
ample 3 except that X establishes that it is
entitled to increase its customs value by
$1,000 in adjustments permitted by paragraph
(c)(2) of this section. Since the adjustments
to customs value that X is entitled to under
paragraph (c)(2) of this section are 10 percent
of the customs value, for purposes of deter-
mining the limitation under section 1059A
and this section, both the dutiable content
and the portion of the merchandise consti-
tuting American goods returned shall be in-
creased to an amount 10 percent greater than
the respective values determined for customs
purposes, or $8,800 for the dutiable content
and $2,200 for the portion of the merchandise
constituting American goods returned. Ac-
cordingly, under paragraph (a) of this sec-
tion, X is limited to a cost basis of $11,000 in
the merchandise.

Example 5. Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pays
$10,000 to Y for merchandise imported into
the United States. The customs value of the
merchandise, on which a customs duty is im-
posed, is determined to be $10,000. Subse-
quent to the date of importation of the mer-
chandise, Y grants to X a rebate of $1,000 of
the purchase price. The value of the mer-
chandise, for customs purposes, is not de-
creased by the rebate paid to X by Y. Not-
withstanding the fact that X correctly re-
ported and paid customs duty on a value of
$10,000 and that its limitation on basis or in-
ventory cost under this section is $10,000, X
may not claim a basis or inventory cost in
the merchandise in excess of $9,000. See I.R.C.
section 1012; and section 1.471-2.

Example 6. Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pays
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$5,000 to Y for merchandise imported into the
United States. The merchandise is not sub-
ject to a customs duty or is subject to a free
rate of duty and is valued by customs solely
for statistical purposes. Accordingly, pursu-
ant to paragraph (c)(1) of this section, the
merchandise is not subject to the provisions
of section 1059A or this section.

Example 7. Assume the same facts as in Ex-
ample 6, except that the merchandise is sub-
ject to a customs duty based on value and
that the customs value (taking into account
no costs other than the value of the goods) is
determined to be $5,000. Assume further that
the $5,000 payment is only for the value of
the goods, no other cost is reflected in that
payment, and only the $5,000 payment to Y is
reflected in X’s inventory cost or basis prior
to inclusion of any other amounts properly
included in inventory or cost basis. Pursuant
to paragraph (c)(6) of this section, X, by dem-
onstrating these facts is deemed to meet the
requirements of this section and section
1059A.

Example 8. Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pays $9
to Y for merchandise imported into the
United States and an additional $1 for ocean
freight. The customs value of the article
does not include the $I paid for ocean freight.
Furthermore, for customs purposes the value
is calculated pursuant to computed value
and is determined to be $8. For purposes of
computing the limitation on its inventory
cost for the article under section 1059A and
this section, X is permitted, under paragraph
(c)(2) of this section, to increase the customs
value ($8) by the amount it paid for ocean
freight ($1). Thus, the inventory cost claimed
by X in the article may not exceed $9.

(9) Averaged customs values. In cases
of transactions in which (i) an appro-
priate transfer price is properly deter-
mined for tax purposes by reference to
events occurring after importation, (ii)
the value for customs purposes of one
article is higher and of a second article
is lower than the actual transaction
values, (iii) the relevant articles have
been appraised on the basis of a value
estimated at the time of importation
in accordance with customs regula-
tions, and (iv) the entries have been
liquidated upon importation, the sec-
tion 1059A Ilimitation on the under-
valued article may be increased up to
the amount of actual transaction value
by the amount of the duty overpaid on
the overvalued article times a fraction
the numerator of which is ““1”” and the
denominator of which is the rate of
duty on the undervalued article. This
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paragraph (c)(9) applies exclusively to
cases of property imported in trans-
actions that are open for tax purposes
in which the actual transaction value
cannot be determined and the entry
has been liquidated for customs pur-
poses on the basis of a value estimated
at the time of importation in accord-
ance with customs regulations; in
these cases, the property is appro-
priately valued for tax purposes by ref-
erence to a formula, in existence at the
time of importation, based on subse-
quent events and valued for customs
purposes by a different formula. This
paragraph (c)(9) does not apply where
customs value is correctly determined
for purposes of liquidating the entry
and where the customs value is subse-
quently adjusted for tax purposes, for
example by a rebate, under paragraph
(c)(2) of this section. The application of
paragraph (c)(9) may be illustrated by
the following example:

Example: Corporation X, a United States
taxpayer, and Y Corporation are members of
a group of controlled corporations. X pur-
chases Articles A and B from Y on consign-
ment and imports the Articles into the
United States. The purchase price paid by X
will be determined as a percentage of the
sale prices that X realizes. Rather than de-
ferring liquidation, customs liquidates the
entry on the basis of estimated values and
the customs duties are paid by X. Ulti-
mately, it is determined that Article A was
undervalued and Article B was overvalued by
X for customs purposes. The section 1059A
limitation for Article A is computed as fol-
lows:

Article A Article B
Finally-determined customs value $9 $9
Transaction value ... $10 $5
Duty rate ............. 10% 5%
Customs duty paid ..... $.90 $.45
Duty overpaid or (underpaid) . ($.10) $.20

The section 1059A limitation on Article A
may be increased by the amount of the duty
over-paid on Article B, $.20, times 1/.10, up to
the amount of the transaction value. There-
fore, the section 1059A limitation on Article
A is $9.00 plus $1.00, or a total of $10.00. The
section 1059A limitation on Article B is re-
duced (but never below transaction value) by
$2.00 to $7.00.

(d) Finality of customs value and of
other determinations of the U.S. Customs
Service. For purposes of section 1059A
and this section, a taxpayer is bound
by the finally-determined customs
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value and by every final determination
made by the U.S. Customs Service, in-
cluding, but not limited to, dutiable
value, the value attributable to the
cost or value of products of the United
States, and classification of the prod-
uct for purposes of imposing any duty.
The customs value is considered to be
finally determined, and all U.S. Cus-
toms Service determinations are con-
sidered final, when liquidation of the
entry becomes final. For this purpose,
the term liquidation means the ascer-
tainment of the customs duties occur-
ring on the entry of the property, and
liquidation of the entry is considered
to become final after 90 days following
notice of liquidation to the importer,
unless a protest is filed. If the importer
files a protest, the customs value will
be considered finally determined and
all other U.S. Customs Service deter-
minations will be considered final ei-
ther when a decision by the Customs
Service on the protest is not contested
after expiration of the period allowed
to contest the decision or when a judg-
ment of the Court of International
Trade becomes final. For purposes of
this section, any adjustments to the
customs value resulting from a peti-
tion under 19 U.S.C. section 1516 (re-
quests by interested parties unrelated
to the importer for redetermination of
the appraised value, classification, or
the rate of duty imposed on imported
merchandise) or reliquidation under 19
U.S.C. section 1521 (reliquidation by
the Customs Service upon a finding
that fraud was involved in the original
liquidation) will not be taken into ac-
count. However, reliquidation under 19
U.S.C. section 1501 (voluntary reliqui-
dation by the Customs Service within
90 days of the original liquidation to
correct errors in appraisement, classi-
fication, or any element entering into
a liquidation or reliquidation) or re-
liquidation under 19 U.S.C. section
1520(c)(1) (to correct a clerical error,
mistake of fact, or other inadvertance
within one year of a liquidation or re-
liquidation) will be taken into account
in the same manner as, and take the
place of, the original liquidation in de-
termining customs value.

(e) Drawbacks. For purposes of this
section, a drawback, that is, a refund
or remission (in whole or in part) of a
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customs duty because of a particular
use made (or to be made) of the prop-
erty on which the duty was assessed or
collected, shall not affect the deter-
mination of the customs value of the
property.

(f) Effective date. Property imported
by a taxpayer is subject to section
1059A and this section if the entry doc-
umentation required to be filed to ob-
tain the release of the property from
the custody of the United States Cus-
toms Service was filed after March 18,
1986. Section 1059A and this section will
not apply to imported property where
(1) the entry documentation is filed
prior to September 3, 1987; and (2) the
importation was liquidated under the
circumstances described in paragraph
(c)(9) of this section.

[T.D. 8260, 54 FR 37311, Sept. 8, 1989]

§1.1060-1 Special allocation rules for
certain asset acquisitions.

(a) Scope—(1) In general. This section
prescribes rules relating to the require-
ments of section 1060, which, in the
case of an applicable asset acquisition,
requires the transferor (the seller) and
the transferee (the purchaser) each to
allocate the consideration paid or re-
ceived in the transaction among the as-
sets transferred in the same manner as
amounts are allocated under section
338(b)(5) (relating to the allocation of
adjusted grossed-up basis among the
assets of the target corporation when a
section 338 election is made). In the
case of an applicable asset acquisition
described in paragraph (b)(1) of this
section, sellers and purchasers must al-
locate the consideration under the re-
sidual method as described in §§81.338-6
and 1.338-7 in order to determine, re-
spectively, the amount realized from,
and the basis in, each of the trans-
ferred assets. For rules relating to dis-
tributions of partnership property or
transfers of partnership interests
which are subject to section 1060(d), see
§1.755-2T.

(2) Effective date. The provisions of
this section apply to any asset acquisi-
tion occurring after March 15, 2001. For
rules applicable to asset acquisitions
on or before March 15, 2001, see §1.1060-
1T in effect prior to March 16, 2001 (see
26 CFR part 1 revised April 1, 2000).
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(3) Outline of topics. In order to facili-
tate the use of this section, this para-
graph (a)(3) lists the major paragraphs
in this section as follows:

(a) Scope.

(1) In general.

(2) Effective date.

(3) Outline of topics.

(b) Applicable asset acquisition.

(1) In general.

(2) Assets constituting a trade or business.

(i) In general.

(ii) Goodwill or going concern value.

(iif) Factors indicating goodwill or going
concern value.

(3) Examples.

(4) Asymmetrical transfers of assets.

(5) Related transactions.

(6) More than a single trade or business.

(7) Covenant entered into by the seller.

(8) Partial non-recognition exchanges.

(c) Allocation of consideration among assets
under the residual method.

(1) Consideration.

(2) Allocation of consideration among assets.

(3) Certain costs.

(4) Effect of agreement between parties.

(d) Examples.

(e) Reporting requirements.

(1) Applicable asset acquisitions.

(i) In general.

(if) Time and manner of reporting.

(A) In general.

(B) Additional reporting requirement.

(2) Transfers of interests in partnerships.

(b) Applicable asset acquisition—(1) In
general. An applicable asset acquisition
is any transfer, whether direct or indi-
rect, of a group of assets if the assets
transferred constitute a trade or busi-
ness in the hands of either the seller or
the purchaser and, except as provided
in paragraph (b)(8) of this section, the
purchaser’s basis in the transferred as-
sets is determined wholly by reference
to the purchaser’s consideration.

(2) Assets constituting a trade or busi-
ness—(i) In general. For purposes of this
section, a group of assets constitutes a
trade or business if—

(A) The use of such assets would con-
stitute an active trade or business
under section 355; or

(B) Its character is such that good-
will or going concern value could under
any circumstances attach to such
group.

(ii) Goodwill or going concern value.
Goodwill is the value of a trade or busi-
ness attributable to the expectancy of
continued customer patronage. This
expectancy may be due to the name or
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