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the taxable year in which the first
transfer occurs, a statement signed by
both spouses (or former spouses) which
includes each spouse’s social security
number and is in substantially the
form set forth at the end of this an-
swer.

In addition, the transferor must at-
tach a copy of such statement to his or
her return for each subsequent taxable
year in which a transfer is made that is
governed by the transitional election.
A copy of the signed statment must be
kept by both parties.

The election statements shall be in
substantially the following form:

In the case of an election regarding
transfers after 1983:

SECTION 1041 ELECTION

The undersigned hereby elect to have the
provisions of section 1041 of the Internal
Revenue Code apply to all qualifying trans-
fers of property after December 31, 1983. The
undersigned understand that section 1041 ap-
plies to all property transferred between
spouses, or former spouses incident to di-
vorce. The parties further understand that
the effects for Federal income tax purposes
of having section 1041 apply are that (1) no
gain or loss is recognized by the transferor
spouse or former spouse as a result of this
transfer; and (2) the basis of the transferred
property in the hands of the transferee is the
adjusted basis of the property in the hands of
the transferor immediately before the trans-
fer, whether or not the adjusted basis of the
transferred property is less than, equal to, or
greater than its fair market value at the
time of the transfer. The undersigned under-
stand that if the transferee spouse or former
spouse disposes of the property in a trans-
action in which gain is recognized, the
amount of gain which is taxable may be larg-
er than it would have been if this election
had not been made.

In the case of an election regarding
preexisting decrees:

SECTION 1041 ELECTION

The undersigned hereby elect to have the
provisions of section 1041 of the Internal
Revenue Code apply to all qualifying trans-
fers of property after July 18, 1984 under any
instrument in effect on or before July 18,
1984. The undersigned understand that sec-
tion 1041 applies to all property transferred
between spouses, or former spouses incident
to the divorce. The parties further under-
stand that the effects for Federal income tax
purposes of having section 1041 apply are
that (1) no gain or loss is recognized by the
transferor spouse or former spouse as a re-
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sult of this transfer; and (2) the basis of the
transferred property in the hands of the
transferee is the adjusted basis of the prop-
erty in the hands of the transferor imme-
diately before the transfer, whether or not
the adjusted basis of the transferred prop-
erty is less than, equal to, or greater than its
fair market value at the time of the transfer.
The undersigned understand that if the
transferee spouse or former spouse disposes
of the property in a transaction in which
gain is recognized, the amount of gain which
is taxable may be larger than it would have
been if this election had not been made.

(Secs. 1041(d)(4), (98 Stat. 798, 26 U.S.C.
1041(d)(4)), 152(e)(2)(A) (98 Stat. 802, 26 U.S.C.
152(e)(2)(A)), 215(c) (98 Stat. 800, 26 U.S.C.
215(c)) and 7805 (68A Stat. 917, 26 U.S.C. 7805)
of the Internal Revenue Code of 1954))

[T.D. 7973, 49 FR 34452, Aug. 31, 1984; T.D.
9035, 68 FR 1536, Jan. 13, 2003]

§1.1041-2 Redemptions of stock.

(a) In general—(1) Redemptions of stock
not resulting in constructive distributions.
Notwithstanding Q&A-9 of §1.1041-
1T(c), if a corporation redeems stock
owned by a spouse or former spouse
(transferor spouse), and the transferor
spouse’s receipt of property in respect
of such redeemed stock is not treated,
under applicable tax law, as resulting
in a constructive distribution to the
other spouse or former spouse (non-
transferor spouse), then the form of the
stock redemption shall be respected for
Federal income tax purposes. There-
fore, the transferor spouse will be
treated as having received a distribu-
tion from the corporation in redemp-
tion of stock.

(2) Redemptions of stock resulting in
constructive distributions. Notwith-
standing Q&A-9 of §1.1041-1T(c), if a
corporation redeems stock owned by a
transferor spouse, and the transferor
spouse’s receipt of property in respect
of such redeemed stock is treated,
under applicable tax law, as resulting
in a constructive distribution to the
nontransferor spouse, then the re-
deemed stock shall be deemed first to
be transferred by the transferor spouse
to the nontransferor spouse and then to
be transferred by the nontransferor
spouse to the redeeming corporation.
Any property actually received by the
transferor spouse from the redeeming
corporation in respect of the redeemed
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stock shall be deemed first to be trans-
ferred by the corporation to the non-
transferor spouse in redemption of such
spouse’s stock and then to be trans-
ferred by the nontransferor spouse to
the transferor spouse.

(b) Tax consequences—(1) Transfers de-
scribed in paragraph (a)(1) of this section.
Section 1041 will not apply to any of
the transfers described in paragraph
(a)(1) of this section. See section 302 for
rules relating to the tax consequences
of certain redemptions; redemptions
characterized as distributions under
section 302(d) will be subject to section
301 if received from a Subchapter C cor-
poration or section 1368 if received
from a Subchapter S corporation.

(2) Transfers described in paragraph
(a)(2) of this section. The tax con-
sequences of each deemed transfer de-
scribed in paragraph (a)(2) of this sec-
tion are determined under applicable
provisions of the Internal Revenue
Code as if the spouses had actually
made such transfers. Accordingly, sec-
tion 1041 applies to any deemed trans-
fer of the stock and redemption pro-
ceeds between the transferor spouse
and the nontransferor spouse, provided
the requirements of section 1041 are
otherwise satisfied with respect to such
deemed transfer. Section 1041, however,
will not apply to any deemed transfer
of stock by the nontransferor spouse to
the redeeming corporation in exchange
for the redemption proceeds. See sec-
tion 302 for rules relating to the tax
consequences of certain redemptions;
redemptions characterized as distribu-
tions under section 302(d) will be sub-
ject to section 301 if received from a
Subchapter C corporation or section
1368 if received from a Subchapter S
corporation.

(c) Special rules in case of agreements
between spouses or former spouses— (1)
Transferor spouse taxable. Notwith-
standing applicable tax law, a trans-
feror spouse’s receipt of property in re-
spect of the redeemed stock shall be
treated as a distribution to the trans-
feror spouse in redemption of such
stock for purposes of paragraph (a)(1)
of this section, and shall not be treated
as resulting in a constructive distribu-
tion to the nontransferor spouse for
purposes of paragraph (a)(2) of this sec-
tion, if a divorce or separation instru-
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ment, or a valid written agreement be-
tween the transferor spouse and the
nontransferor spouse, expressly pro-
vides that—

(i) Both spouses or former spouses in-
tend for the redemption to be treated,
for Federal income tax purposes, as a
redemption distribution to the trans-
feror spouse; and

(ii) Such instrument or agreement
supersedes any other instrument or
agreement concerning the purchase,
sale, redemption, or other disposition
of the stock that is the subject of the
redemption.

(2) Nontransferor spouse taxable. Not-
withstanding applicable tax law, a
transferor spouse’s receipt of property
in respect of the redeemed stock shall
be treated as resulting in a construc-
tive distribution to the nontransferor
spouse for purposes of paragraph (a)(2)
of this section, and shall not be treated
as a distribution to the transferor
spouse in redemption of such stock for
purposes of paragraph (a)(1) of this sec-
tion, if a divorce or separation instru-
ment, or a valid written agreement be-
tween the transferor spouse and the
nontransferor spouse, expressly pro-
vides that—

(i) Both spouses or former spouses in-
tend for the redemption to be treated,
for Federal income tax purposes, as re-
sulting in a constructive distribution
to the nontransferor spouse; and

(if) Such instrument or agreement
supersedes any other instrument or
agreement concerning the purchase,
sale, redemption, or other disposition
of the stock that is the subject of the
redemption.

(3) Execution of agreements. For pur-
poses of this paragraph (c), a divorce or
separation instrument must be effec-
tive, or a valid written agreement must
be executed by both spouses or former
spouses, prior to the date on which the
transferor spouse (in the case of para-
graph (c)(1) of this section) or the non-
transferor spouse (in the case of para-
graph (c)(2) of this section) files such
spouse’s first timely filed Federal in-
come tax return for the year that in-
cludes the date of the stock redemp-
tion, but no later than the date such
return is due (including extensions).
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(d) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. Corporation X has 100 shares
outstanding. A and B each own 50 shares. A
and B divorce. The divorce instrument re-
quires B to purchase A’s shares, and A to sell
A’s shares to B, in exchange for $100x. Cor-
poration X redeems A’s shares for $100x. As-
sume that, under applicable tax law, B has a
primary and unconditional obligation to pur-
chase A’s stock, and therefore the stock re-
demption results in a constructive distribu-
tion to B. Also assume that the special rule
of paragraph (c)(1) of this section does not
apply. Accordingly, under paragraphs (a)(2)
and (b)(2) of this section, A shall be treated
as transferring A’s stock of Corporation X to
B in a transfer to which section 1041 applies
(assuming the requirements of section 1041
are otherwise satisfied), B shall be treated as
transferring the Corporation X stock B is
deemed to have received from A to Corpora-
tion X in exchange for $100x in an exchange
to which section 1041 does not apply and sec-
tions 302(d) and 301 apply, and B shall be
treated as transferring the $100x to A in a
transfer to which section 1041 applies.

Example 2. Assume the same facts as Exam-
ple 1, except that the divorce instrument pro-
vides as follows: ““A and B agree that the re-
demption will be treated for Federal income
tax purposes as a redemption distribution to
A.”” The divorce instrument further provides
that it “‘supersedes all other instruments or
agreements concerning the purchase, sale,
redemption, or other disposition of the stock
that is the subject of the redemption.” By
virtue of the special rule of paragraph (c)(1)
of this section and under paragraphs (a)(1)
and (b)(1) of this section, the tax con-
sequences of the redemption shall be deter-
mined in accordance with its form as a re-
demption of A’s shares by Corporation X and
shall not be treated as resulting in a con-
structive distribution to B. See section 302.

Example 3. Assume the same facts as Exam-
ple 1, except that the divorce instrument re-
quires A to sell A’s shares to Corporation X
in exchange for a note. B guarantees Cor-
poration X’s payment of the note. Assume
that, under applicable tax law, B does not
have a primary and unconditional obligation
to purchase A’'s stock, and therefore the
stock redemption does not result in a con-
structive distribution to B. Also assume that
the special rule of paragraph (c)(2) of this
section does not apply. Accordingly, under
paragraphs (a)(1) and (b)(1) of this section,
the tax consequences of the redemption shall
be determined in accordance with its form as
a redemption of A’s shares by Corporation X.
See section 302.

Example 4. Assume the same facts as Exam-
ple 3, except that the divorce instrument pro-
vides as follows: ““A and B agree the redemp-
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tion shall be treated, for Federal income tax
purposes, as resulting in a constructive dis-
tribution to B.”” The divorce instrument fur-
ther provides that it ‘“‘supersedes any other
instrument or agreement concerning the
purchase, sale, redemption, or other disposi-
tion of the stock that is the subject of the
redemption.”” By virtue of the special rule of
paragraph (c)(2) of this section, the redemp-
tion is treated as resulting in a constructive
distribution to B for purposes of paragraph
(a)(2) of this section. Accordingly, under
paragraphs (a)(2) and (b)(2) of this section, A
shall be treated as transferring A’s stock of
Corporation X to B in a transfer to which
section 1041 applies (assuming the require-
ments of section 1041 are otherwise satis-
fied), B shall be treated as transferring the
Corporation X stock B is deemed to have re-
ceived from A to Corporation X in exchange
for a note in an exchange to which section
1041 does not apply and sections 302(d) and
301 apply, and B shall be treated as transfer-
ring the note to A in a transfer to which sec-
tion 1041 applies.

(e) Effective date. Except as otherwise
provided in this paragraph, this section
is applicable to redemptions of stock
on or after January 13, 2003, except for
redemptions of stock that are pursuant
to instruments in effect before January
13, 2003. For redemptions of stock be-
fore January 13, 2003 and redemptions
of stock that are pursuant to instru-
ments in effect before January 13, 2003,
see §1.1041-1T(c), A-9. However, these
regulations will be applicable to re-
demptions described in the preceding
sentence of this paragraph (e) if the
spouses or former spouses execute a
written agreement on or after August
3, 2001 that satisfies the requirements
of one of the special rules in paragraph
(c) of this section with respect to such
redemption. A divorce or separation in-
strument or valid written agreement
executed on or after August 3, 2001, and
before May 13, 2003 that meets the re-
quirements of the special rule in Regu-
lations Project REG-107151-00 pub-
lished in 2001-2 C.B. 370 (see
§601.601(d)(2) of this chapter) will be
treated as also meeting the require-
ments of the special rule in paragraph
(c)(2) of this section.

[T.D. 9035, 68 FR 1536, Jan. 13, 2003]
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