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fixing-up expenses are incurred for work per-
formed on the principal residence in order to 
assist in the sale of the property in 1964 or in 
the resale of the property in 1967. At the 
time of sale in 1964 the property has an ad-
justed basis of $15,000. S does not treat any 
indebtedness with respect to the sale in 1964 
as being worthless or partially worthless or 
make any capital expenditures with respect 
to the property after such sale. In his return 
for 1964, S includes in income $2,000 capital 
gain from the sale of his residence. 

(b) The results obtained before and after 
the reacquisition of the property are as fol-
lows: 

Before 
reacqui-

sition 

After re-
acquisi-

tion 

Adjusted sales price: 
$5,000+$20,000 ............................. $25,000 ..............
$15,000+$35,000 ........................... .............. $50,000 

Less: Adjusted basis of property at time 
of sale ................................................ 15,000 15,000 

Gain on sale .......................................... 10,000 35,000 

Gain excluded from income under sec-
tion 121:.

$10,000×$20,000/$25,000 .............. 8,000 ..............
$35,000×$20,000/$50,000 .............. .............. 14,000 

Gain included in income after applying 
section 121: 

$10,000¥$8,000 ............................ 2,000 ..............
$35,000¥$14,000 .......................... .............. 21,000 

(c) S is required to show the additional in-
clusion of $19,000 capital gain ($21,000 
¥$2,000) in income on his return for 1967. 

Example 2. (a) The facts are the same as in 
example (1) except that on April 1, 1965, S 
purchases a new residence at a cost of $30,000 
and qualifies for the nonrecognition of gain 
under section 1034 in respect of the sale of 
his principal residence on June 30, 1964. In 
his return for 1964, S does not include any 
capital gain in income as a result of the sale 
of the old residence. 

(b) The results obtained before and after 
the reacquisition of the property are as fol-
lows: 

Before 
reacqui-

sition 

After re-
acquisi-

tion 

Application of section 121 (see exam-
ple (1)): 

Adjusted sales price ....................... $25,000 $50,000 
Less: Adjusted basis of property at 

time of sale ................................. 15,000 15,000 

Gain on sale ................................... 10,000 35,000 

Gain excluded from income under 
section 121 ................................. 8,000 14,000 

Gain not excluded from income 
under section 121 ....................... 2,000 21,000 

Application of section 1034: Adjusted 
sales price: 

$25,000¥$8,000 ............................ 17,000 ..............
$50,000¥$14,000 .......................... .............. 36,000 

Before 
reacqui-

sition 

After re-
acquisi-

tion 

Less: Cost of new residence ................. 30,000 30,000 

Gain recognized under section 1034 on 
sale of old residence ......................... 0 6,000 

Gain not recognized under section 
1034 on sale of old residence: 

($10,000¥[$8,000+$0]) ................. 2,000 ..............
($35,000¥[$14,000+$6,000]) ........ .............. 15,000 

Adjusted basis of new residence on 
April 1, 1965: 

$30,000¥$2,000 ............................ 28,000 ..............
$30,000¥$15,000 .......................... .............. 15,000 

(c) The $6,000 of capital gain on the sale of 
the old residence is required to be included 
in income on the return for 1967. The ad-
justed basis on April 1, 1965, for determining 
gain on a sale or exchange of the new resi-
dence at any time on or after that date is 
$15,000, after taking into account the reac-
quisition and resale of the old residence. 

Example 3. The facts are the same as in ex-
ample (2) except that S sells the new resi-
dence on June 20, 1965, for $40,000 and in-
cludes $12,000 of capital gain ($40,000¥ 

$28,000) on its sale in his income on the re-
turn for 1965. S is required to include the ad-
ditional capital gain of $13,000 ([$40,000¥ 

$15,000]¥$12,000) on the sale of the new resi-
dence in his income on the return for 1967. 
For this purpose, the assumption is also 
made that there are no additional adjust-
ments to the basis of the new residence after 
April 1, 1965. 

[T.D. 6916, 32 FR 5929, Apr. 13, 1967; 32 FR 
6971, May 6, 1967] 

§ 1.1038–3 Election to have section 
1038 apply for taxable years begin-
ning after December 31, 1957. 

(a) In general. If an election is made 
in the manner provided by paragraph 
(b) of this section, the applicable provi-
sions of §§ 1.1038–1 and 1.1038–2 shall 
apply to all reacquisitions of real prop-
erty occurring in each and every tax-
able year beginning after December 31, 
1957, and before September 3, 1964, for 
which the assessment of a deficiency, 
or the credit or refund of an overpay-
ment, is not prevented on September 2, 
1964, by the operation of any law or 
rule of law. The election so made shall 
apply to all taxable years beginning 
after December 31, 1957, and before Sep-
tember 3, 1964, for which the assess-
ment of a deficiency, or the credit or 
refund of an overpayment, is not pre-
vented on September 2, 1964, by the op-
eration of any law or rule of law and 
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shall apply to every reacquisition oc-
curring in such taxable years. The fact 
that the assessment of a deficiency, or 
the credit or refund of an overpayment, 
is prevented for any other taxable year 
or years affected by the election will 
not prohibit the making of an election 
under this section. For example, if an 
individual who uses the calendar year 
as the taxable year were to sell in 1960 
real property used as his principal resi-
dence in respect of the sale of which 
gain is not recognized under section 
1034, and if such property were reac-
quired by the seller in 1962 and resold 
within 1 year, he would be permitted to 
make an election under this section 
with respect to such reacquisition even 
though on September 2, 1964, the period 
of limitations on assessment or refund 
has run for 1960. An election under this 
section shall be deemed a consent to 
the application of the provisions of this 
section. 

(b) Time and manner of making elec-
tion—(1) In general. (i) An election to 
have the provisions of § 1.1038–2 apply 
to reacquisitions of real property oc-
curring in taxable years beginning 
after December 31, 1957, and before Sep-
tember 3, 1964, shall be made by filing 
on or before September 3, 1965, a re-
turn, an amended return, or a claim for 
refund, whichever is proper, for each 
taxable year in which the resale of 
such real property occurs. If the return 
for any such year is not due on or be-
fore such date and has not been filed, 
the election with respect to such tax-
able year shall be made by filing on or 
before such date the statement de-
scribed in subparagraph (2) of this 
paragraph. 

(ii) An election to have the provi-
sions of § 1.1038–1 apply to reacquisi-
tions of real property occurring in tax-
able years beginning after December 31, 
1957, and before September 3, 1964, shall 
be made by filing on or before Sep-
tember 3, 1965, a return, an amended re-
turn, or a claim for refund, whichever 
is proper, for each taxable year in 
which such reacquisitions occur. If the 
return for any such year is not due on 
or before such date and has not been 
filed, the election with respect to such 
taxable year shall be made by filing on 
or before such date the statement de-

scribed in subparagraph (2) of this 
paragraph. 

(iii) If the facts are such that § 1.1038– 
2 applies to a reacquisition of property 
except that the reacquisition occurs in 
a taxable year beginning after Decem-
ber 31, 1957, and before September 3, 
1964, an election may not be made 
under this paragraph to have the provi-
sions of § 1.1038–1 apply to such reacqui-
sition. 

(iv) Once made, an election under 
this paragraph may not be revoked 
after September 3, 1965. To any return, 
amended return, or claim for refund 
filed under this subparagraph there 
shall be attached the statement de-
scribed in subparagraph (2) of this 
paragraph. 

(2) Statement to be attached. The state-
ment described in subparagraph (1) of 
this paragraph shall indicate— 

(i) The name, address and account 
number of the taxpayer, and the fact 
that the taxpayer is electing to have 
the provisions of section 1038 apply to 
the reacquisitions of real property, 

(ii) The taxable years in which the 
reacquisitions of property occur and 
any other taxable year or years the tax 
for which is affected by the application 
of section 1038 to such reacquisitions, 

(iii) The office of the district director 
where the return or returns for such 
taxable year or years were or will be 
filed, 

(iv) The dates on which such return 
or returns were filed and on which the 
tax for such taxable year or years was 
paid, 

(v) The type of real property reac-
quired, the terms under which such 
property was sold and reacquired, and 
an indication of whether the taxpayer 
is applying the provisions of § 1.1038–2 
to the reacquisition of such property, 

(vi) If § 1.1038–2 is being applied to the 
reacquisition, the terms under which 
the old residence was resold and, if ap-
plicable, the terms under which the 
new residence was sold, and 

(vii) The office where, and the date 
when, the election to apply section 121 
in respect to any sale of such property 
was or will be made. 

(3) Place for filing. Any claim for re-
fund, amended return, or statement, 
filed under this paragraph in respect of 
any taxable year, whether the taxable 
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year in which occurs the reacquisition 
of property or the taxable year in 
which occurs the resale of the old resi-
dence, shall be filed in the office of the 
district director in which the return 
for such taxable year was or will be 
filed. 

(c) Extension of period of limitations on 
assessment or refund—(1) Assessment of 
tax. If an election is properly made 
under paragraph (b) of this section and 
the assessment of a deficiency for the 
taxable years to which such election 
applies is not prevented on September 
2, 1964, by the operation of any law or 
rule of law, the period within which a 
deficiency for such taxable years may 
be assessed shall, to the extent such de-
ficiency is attributable to the applica-
tion of section 1038, not expire prior to 
one year after the date on which such 
election is made. 

(2) Refund of tax. If an election is 
properly made under paragraph (b) of 
this section and the credit or refund of 
any overpayment for the taxable years 
to which such election applies is not 
prevented on September 2, 1964, by the 
operation of any law or rule of law, the 
period within which a claim for credit 
or refund of an overpayment for such 
taxable years may be filed shall, to the 
extent such overpayment is attrib-
utable to the application of section 
1038, not expire prior to one year after 
the date on which such election is 
made. 

(d) Payment of interest for period prior 
to September 2, 1964. No interest shall be 
payable with respect to any deficiency 
attributable to the application of the 
provisions of section 1038, and no inter-
est shall be allowed with respect to any 
credit or refund of any overpayment 
attributable to the application of such 
section, for any period prior to Sep-
tember 2, 1964. See section 2(c)(3) of the 
Act of September 2, 1964 (Pub. L. 88–750, 
78 Stat. 856). 

[T.D. 6916, 32 FR 5930, Apr. 13, 1967] 

§ 1.1039–1 Certain sales of low-income 
housing projects. 

(a) Nonrecognition of gain. Section 
1039 provides rules under which the 
taxpayer may elect not to recognize 
gain in certain cases where a qualified 
housing project is sold or disposed of 
after October 9, 1969, in an approved 

disposition and another such qualified 
housing project or projects (referred to 
as the replacement project) is acquired, 
constructed, or reconstructed within a 
specified reinvestment period. If the re-
quirements of section 1039 are met, and 
if the taxpayer makes an election in 
accordance with the provisions of para-
graph (b)(4) of this section, then the 
gain realized upon the sale or disposi-
tion is recognized only to the extent 
that the net amount realized on such 
sale or disposition exceeds the cost of 
the replacement project. However, not-
withstanding section 1039, gain may be 
recognized by reason of the application 
of section 1245 or 1250 to the sale or dis-
position. (See § 1.1245–6(b) and § 1.1250– 
3(h). The terms qualified housing project, 
approved disposition, reinvestment period, 
and net amount realized are defined in 
paragraph (c) of this section. 

(b) Rules of application—(1) In general. 
The election under section 1039(a) may 
be made only by the taxpayer owning 
the qualified housing project disposed 
of. Thus, if the qualified housing 
project disposed of is owned by a part-
nership, the partnership must make 
the election. (See section 703(b).) Simi-
larly, if the qualified housing project 
disposed of is owned by a corporation 
or trust, the corporation or trust must 
make the election. In addition, the re-
investment of the taxpayer must be in 
such a manner that the taxpayer would 
be entitled to a deduction for deprecia-
tion on the replacement project. Thus, 
if the qualified housing project dis-
posed of is owned by individual A, the 
purchase by A of stock in a corporation 
owning or constructing such a project 
or of an interest in a partnership own-
ing or constructing such a project will 
not be considered as the purchase or 
construction by A of such a project. 

(2) Special rules. (i) The cost of a re-
placement project acquired before the 
approved disposition of a qualified 
housing project shall be taken into ac-
count under section 1039 only if such 
property is held by the taxpayer on the 
date of the approved disposition. 

(ii) Except as provided in section 1039 
(d), no property acquired by the tax-
payer shall be taken into account for 
purposes of section 1039(a)(2) unless the 
unadjusted basis of such property is its 
cost within the meaning of section 
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