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AA'’s lifetime which, actuarially determined,
represents more than 5 percent of the bene-
ficial interests in the trust. BB’s interest in
the trust, which entitles BB to 5 percent of
the corpus of the trust 5 years after AA’s
death, represents less than 5 percent of the
beneficial interests in the trust prior to AA’s
death and represents more than 5 percent
after AA’s death. The trust is a related per-
son of AA but not BB while AA is alive. Ac-
cordingly, during AA’s lifetime BB is not dis-
qualified from the exemption provided by
section 613A(c), but AA is.

Example 17. Assume the same facts as in
Example 16, except that AA’s interest in the
income of the trust represents 4 percent of
the beneficial interests in the trust. AA is
disqualified from the exemption provided by
section 613A(c) with respect to the income
from the trust but not with respect to in-
come from other sources.

(c) Certain refiners excluded. (1) Sec-
tion 613A(c) and §1.613A-3 shall not
apply in the case of any taxpayer who
is a refiner as defined in paragraph (s)
of §1.613A-7.

(2) The provisions of this paragraph
may be illustrated by the following ex-
amples:

Example 1. Corporation M owns a refinery
which has refinery runs in excess of 50,000
barrels on at least one day during the tax-
able year. Corporation M also owns a 5 per-
cent interest in Corporation N, owner of pro-
ducing oil and gas properties. None of Cor-
poration N’s production is sold to Corpora-
tion M. The exemption under section 613A(c)
does not apply to Corporation N because Cor-
poration M, a related person of Corporation
N, engages in the refining of crude oil.

Example 2. A and B are equal partners in
Partnership AB, which owns oil and gas pro-
ducing properties. A owns a refinery which
has refinery runs in excess of 50,000 barrels
on at least one day during the taxable year
and which buys all of Partnership AB’s pro-
duction. B has no ownership interest in any
refinery. B is not a refiner.

[T.D. 8348, 56 FR 21946, May 13, 1991; 57 FR
4913, Feb. 10, 1992]

§1.613A-5 Election
613A(c)(4).

The election under section 613A(c)(4)
is an annual election which the tax-
payer may make by claiming percent-
age depletion deductions for the tax-
able year based upon such election. The
election may be made, on an original
or amended tax return or a claim for
credit or refund, at any time prior to
the expiration of the statutory period

under section
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(including any extensions thereof) for
the filing of a claim for credit or re-
fund by the taxpayer. The election may
be changed by the taxpayer by filing an
amended return or a claim for credit or
refund. The election allows the tax-
payer to treat as his depletable natural
gas quantity an amount equal to 6,000
cubic feet multiplied by the number of
barrels of the taxpayer’s depletable oil
quantity to which the election applies.
The election applies to secondary or
tertiary production, as well as primary
production, but in determining the tax-
payer’s depletable natural gas quantity
with respect to secondary or tertiary
production the taxpayer’s depletable
oil quantity shall be determined with-
out regard to section 613A(c)(3)(A)(ii)
with respect to production from sec-
ondary or tertiary processes.

[T.D. 7487, 42 FR 24264, May 13, 1977]

§1.613A-6 Recordkeeping
ments.

require-

(a) Principal value of property dem-
onstrated. In the case of a transfer (as
defined in §1.613A-7(n)) after December
31, 1974, of an interest in an oil or gas
property (as defined in §1.613A-7(p)),
the transferee (as defined in section
1.613A-7(0)) shall keep records showing
the terms of the transfer, any geologi-
cal and geophysical data in the posses-
sion of the transferee or other explor-
atory data with respect to the property
transferred, and any other information
which bears upon the question of
whether at the time of the transfer the
principal value of the property trans-
ferred had been demonstrated by
prospecting, exploration, and discovery
work.

(b) Production from secondary or ter-
tiary processes. Every taxpayer who
claims depletion with respect to oil or
gas produced by secondary or tertiary
processes (as defined in §1.613A-7(k))
shall keep records of the secondary and
tertiary processes applied and main-
tain records of the amount of produc-
tion so resulting.

(c) Retention of records. The records
required by this section shall be kept
at all times available for inspection by
authorized Internal Revenue officers or
employees, and shall be retained so
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long as the contents may become mate-
rial in the administration of any Inter-
nal Revenue law.

[T.D. 7487, 42 FR 24264, May 13, 1977]

§1.613A-7 Definitions.

For purposes of section 613A and the
regulations thereunder—

(a) Domestic. The term domestic, as ap-
plied to oil and gas wells (or to produc-
tion from such wells), refers to wells
located in the United States or in a
possession of the United States, as de-
fined in section 638 and the regulations
thereunder.

(b) Natural gas. The term natural gas
means any product (other than crude
oil as defined in paragraph (g) of this
section) of an oil or gas well if a deduc-
tion for depletion is allowable under
section 611 with respect to such prod-
uct.

(c¢) Regulated natural gas. Natural gas
is considered to be ‘“‘regulated” only if
all of the following requirements are
met:

(1) The gas must be domestic gas pro-
duced and sold by the producer (wheth-
er for himself or on behalf of another
person) before July 1, 1976,

(2) The price for which the gas is sold
by the producer must not be adjusted
to reflect to any extent the increase in
liability of the seller for tax under
chapter 1 of the Code by reason of the
repeal of percentage depletion for gas,

(3) The sale of the gas must have
been subject to the jurisdiction of the
Federal Power Commission for regu-
latory purposes,

(4) An order or certificate of the Fed-
eral Power Commission must be in ef-
fect (or a proceeding to obtain such an
order or certificate must have been in-
stituted), and

(5) The price at which the gas is sold
must be taken into account, directly or
indirectly, in the issuance of the order
or certificate by the Federal Power
Commission. Price increases after Feb-
ruary 1, 1975, are presumed to take in-
creases in tax liabilities into account
unless the taxpayer demonstrates to
the contrary by clear and convincing
evidence that the increases are wholly
attributable to a purpose or purposes
unrelated to the repeal of percentage
depletion for gas (e.g., where the record
of the Federal Power Commission
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clearly establishes that the Commis-
sion did not take the repeal into ac-
count). Increases to reflect additional
State and local real property or sever-
ance taxes, increases for additional op-
erating costs (such as costs of sec-
ondary or tertiary processes), adjust-
ments for inflation, increases for addi-
tional drilling and related costs, or in-
creases to reflect changes in the qual-
ity of gas sold, are some examples of
increases that are not attributable to
the repeal of percentage depletion for
gas. In the absence of a statement in
writing by the Federal Power Commis-
sion that the price of the gas in ques-
tion was not in fact regulated, the re-
quirement of paragraph (c)(5) of this
section is deemed to have been met in
any case in which the Federal Power
Commission issued an order or certifi-
cate approving the sale to an interstate
pipeline company or, in a case in which
it is established by the taxpayer that
the Federal Power Commission has in-
fluenced the price of such gas, an order
or certificate permitting the interstate
transportation of such gas. In addition,
an ‘“‘emergency’’ sale of natural gas to
an interstate pipeline, which, pursuant
to the authority contained in 18 CFR
2.68, 2.70, 157.22, and 157.29, may be
made without prior order approving
the sale, is deemed to have met the re-
quirements of paragraph (c) (3), (4), and
(5) of this section. For purposes of
meeting the requirements under this
paragraph, it is not necessary that the
total gas production from a property
qualify as “‘regulated natural gas.”” The
determination of whether mineral pro-
duction is ‘“‘regulated natural gas”
shall be made with respect to each sale
of the mineral or minerals produced.
(d) Natural gas sold under a fixed con-
tract. The term natural gas sold under a
fixed contract means domestic natural
gas sold by the producer (whether for
himself or on behalf of another person)
under a contract, in effect on February
1, 1975, and at all times thereafter be-
fore such sale, under which the price
for the gas during such period cannot
be adjusted to reflect to any extent the
increase in liabilities of the seller for
tax under chapter 1 of the Code by rea-
son of the repeal of percentage deple-
tion for gas. The term may include gas
sold under a fixed contract even though
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