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amount specified in a consent is larger 
than the amount of earnings subject to 
the accumulated earnings tax imposed 
by part I of subchapter G, such excess 
is not a consent dividend under para-
graph (a) of this section and will not be 
included in the gross income of the 
shareholder. 

(3) Except as provided in section 
565(b), § 1.565–2 and paragraph (c)(2) of 
this section, once a shareholder’s con-
sent is filed, the full amount specified 
in such consent must be included in the 
shareholder’s gross income as a taxable 
dividend, and the ground upon which a 
deduction for consent dividends is de-
nied the corporation does not affect the 
taxability of a shareholder whose con-
sent has been filed for the amount 
specified in the consent. For example, 
although described in part I, II, or III 
of subchapter G, or part I or II of sub-
chapter M, chapter 1 of the Code, the 
corporation’s taxable income (as ad-
justed under section 535(b), 545(b), 
556(b), 852(b)(2), or 857(b)(2), as appro-
priate) may be less than the total of 
the consent dividends. 

(4) A shareholder who is a non-
resident alien or a foreign corporation 
is taxable on the full amount of the 
consent dividend that otherwise quali-
fies under this section even though 
that payment has not been made as re-
quired by section 565(e) and § 1.565–5. 

(5) Income of a foreign corporation is 
not subject to the tax on accumulated 
earnings under part I of subchapter G, 
chapter 1 of the Code except to the ex-
tent of U.S. source income, adjusted as 
permitted under section 535. See sec-
tion 535 (b) and (d) and § 1.535–1(b). 
Therefore, foreign source earnings 
(other than those distributions subject 
to resourcing under section 535(d)) of a 
foreign corporation that is not de-
scribed in paragraph (a)(2) of this sec-
tion cannot qualify for consent divi-
dend treatment. Accordingly, a consent 
dividend made by a foreign corporation 
described in paragraph (a)(1) of this 
section shall not be effective with re-
spect to all of the corporation’s earn-
ings, but shall relate solely to earnings 
which would have been, in the absence 

of the consent dividend, subject to the 
accumulated earnings tax. 

[T.D. 8244, 54 FR 10538, Mar. 14, 1989, as 
amended by T.D. 9100, 68 FR 70705, Dec. 19, 
2003] 

§ 1.565–1T General rule (temporary). 

(a) through (b)(2) [Reserved]. For fur-
ther guidance, see § 1.565–1(a) through 
(b)(2). 

(b)(3) A consent may be filed at any 
time not later than the due date of the 
corporation’s income tax return for the 
taxable year for which the dividends 
paid deduction is claimed. With such 
return, and not later than the due date 
thereof, the corporation must file 
Forms 972 for each consenting share-
holder, and a return on Form 973 show-
ing by classes the stock outstanding on 
the first and last days of the taxable 
year, the dividend rights of such stock, 
distributions made during the taxable 
year to shareholders, and giving all the 
other information required by the 
form. For taxable years beginning be-
fore January 1, 2003, the Form 973 filed 
with the corporation’s income tax re-
turn shall contain or be verified by a 
written declaration that is made under 
the penalties of perjury and the Forms 
972 filed with the return must be duly 
executed by the consenting share-
holders. For taxable years beginning 
after December 31, 2002, the Form 973 
filed with the corporation’s income tax 
return shall be verified by signing the 
return and the Forms 972 filed with the 
return must be duly executed by the 
consenting shareholders or, if un-
signed, must contain the same infor-
mation as the duly executed originals. 
If the corporation submits unsigned 
Forms 972 with its return for a taxable 
year beginning after December 31, 2002, 
the duly executed originals are records 
that the corporation must retain and 
keep available for inspection in the 
manner required by § 1.6001–1(e). 

(c) [Reserved]. For further guidance, 
see § 1.565–1(c). 

[T.D. 9100, 68 FR 70705, Dec. 19, 2003] 

§ 1.565–2 Limitations. 

(a) General rule. Amounts specified in 
consents filed by shareholders or other 
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