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profits at the close of 1954, and if for the cal-
endar year 1955, the M Corporation had no 
earnings and profits, but distributed $40,000, 
the amount so distributed would be a non-
taxable distribution and would not be in-
cluded in the gross income of either A or B 
for the calendar year 1955. If, however, after 
treating the $100,000 as paid-in surplus or as 
a contribution to capital, the M Corporation 
had accumulated earnings and profits of 
$100,000 at the close of 1954, the facts other-
wise being the same, the distributions in 1955 
would be taxable to A as a dividend, and the 
taxability of such distributions to B would 
depend upon the application of section 
861(a)(2), relating to the treatment of divi-
dends from a foreign corporation as income 
from sources within or without the United 
States. 

Example 2. In example 1 assume the basis of 
A’s stock to be $300,000. If A includes in gross 
income in his return for the calendar year 
1954, $75,000 as a dividend from the M Cor-
poration, the basis of his stock would be 
$375,000. After the nontaxable distribution of 
$30,000 to A by the M Corporation in 1955 (75 
percent of the $40,000 distribution) the basis 
of A’s stock, assuming no other changes, 
would be $345,000. If A failed to include the 
$75,000 as a dividend in gross income in his 
return for 1954 and his failure was not discov-
ered until after the 6-year period of limita-
tions had expired, the application of the rule 
would not increase the basis of A’s stock. 
The subsequent nontaxable distribution of 
$30,000 to A in 1955 would reduce his basis of 
$300,000 to $270,000, thus tending to com-
pensate for his failure to include the amount 
of $75,000 as a dividend in his gross income 
for 1954. If the undistributed foreign personal 
holding company income of the M Corpora-
tion is readjusted within the statutory pe-
riod of limitations, thus increasing or de-
creasing the amount A would have to include 
in his gross income, proper adjustment is re-
quired to be made to the basis of A’s stock 
on account of such readjustment. 

§ 1.552–1 Definition of foreign personal 
holding company. 

(a) A foreign personal holding com-
pany is any foreign corporation, other 
than a corporation exempt from tax-
ation under subchapter F (section 501 
and following), chapter 1 of the Code, 
and other than certain banking institu-
tions which satisfy the requirements of 
section 552(b)(2) and paragraph (b) of 
§ 1.552–4 which for the taxable year 
meets (1) the gross income requirement 
specified in section 552(a)(1); and (2) the 
stock ownership requirement specified 
in section 552(a)(2). Both requirements 

must be satisfied with respect to each 
taxable year. 

(b) A foreign corporation which 
comes within the classification of a 
foreign personal holding company is 
not subject to taxation either under 
section 531 or section 541. See sections 
532(b)(2) and 542(c)(5). The fact that a 
foreign corporation is a foreign per-
sonal holding company does not relieve 
the corporation from liability for the 
taxes imposed generally upon foreign 
corporations, such as the taxes im-
posed by sections 881 and 882, since 
such taxes apply regardless of the clas-
sification of the foreign corporation as 
a foreign personal holding company. 

§ 1.552–2 Gross income requirement. 
(a) To meet the gross income require-

ment, it is necessary that either of the 
following percentages of gross income 
of the corporation for the taxable year 
(including the additions to gross in-
come provided in section 555(b) as re-
quired by section 555(c)(2)) be foreign 
personal holding company income as 
defined in section 553: 

(1) 60 percent or more; or 
(2) 50 percent or more if the foreign 

corporation has been classified as a for-
eign personal holding company for any 
taxable year ending after August 26, 
1937, unless: 

(i) A taxable year has intervened 
since the last taxable year for which it 
was so classified, during no part of 
which the stock ownership requirement 
specified in section 552(a)(2) exists; or 

(ii) Three consecutive years have in-
tervened since the last taxable year for 
which it was so classified, during each 
of which its foreign personal holding 
company income was less than 50 per-
cent of its gross income. 

(b) In determining whether the for-
eign personal holding company income 
is equal to the required percentage of 
the total gross income, the determina-
tion must not be made upon the basis 
of gross receipts, since gross income is 
not synonymous with gross receipts. 
For meaning of gross income in this 
part, see section 555 and § 1.555–1. 

§ 1.552–3 Stock ownership require-
ment. 

(a) To meet the stock ownership re-
quirement, it is necessary that at some 

VerDate mar<24>2004 01:33 Apr 17, 2004 Jkt 203088 PO 00000 Frm 00286 Fmt 8010 Sfmt 8010 Y:\SGML\203088T.XXX 203088T



287 

Internal Revenue Service, Treasury § 1.552–4 

time in the taxable year more than 50 
percent in value of the outstanding 
stock of the foreign corporation be 
owned, directly or indirectly, by or for 
not more than five individuals who are 
citizens or residents of the United 
States, herein referred to as United 
States group. For the purpose of the re-
quirement under section 552(a)(2), sec-
tion 554 provides that the ownership of 
the stock must be determined under 
the rules prescribed by section 544 (re-
lating to rules for determining stock 
ownership in the case of personal hold-
ing companies generally). Accordingly, 
section 544 and §§ 1.544–1 through 1.544– 
7 are applicable for purposes of section 
552(a)(2) and this section as if each ref-
erence in section 544 and §§ 1.544–1 
through 1.544–7 to a personal holding 
company or to part II (section 541 and 
following), subchapter G, chapter 1 of 
the Code, was a reference to a foreign 
personal holding company or to part III 
(section 551 and following), subchapter 
G, chapter 1 of the Code, as the case 
may be. 

(b) It is necessary to consider any 
change in the stock outstanding during 
the taxable year, whether in the num-
ber of shares or classes of stock, or in 
the ownership thereof, since a corpora-
tion comes within the classification if 
the statutory conditions with respect 
to stock ownership are present at any 
time during the taxable year. 

(c) In determining whether the statu-
tory conditions with respect to stock 
ownership are present at any time dur-
ing the taxable year, the phrase in 
value shall, in the light of all the cir-
cumstances, be deemed the value of the 
corporate stock outstanding at such 
time (not including treasury stock). 
This value may be determined upon the 
basis of the company’s net worth, earn-
ing and dividend paying capacity, ap-
preciation of assets, together with such 
other factors as have a bearing upon 
the value of the stock. If the value of 
the stock which is used is greatly at 
variance with that reflected by the cor-
porate books, the evidence of such 
value should be filed with the return. 
In any case where there are two or 
more classes of stock outstanding, the 
total value of all the stock should be 
allocated among the different classes 

according to the relative value of each 
class therein. 

§ 1.552–4 Certain excluded banks. 

(a) A corporation is excluded from 
the definition of foreign personal holding 
company if it is organized and doing 
business under the banking and credit 
laws of a foreign country and if it es-
tablishes to the satisfaction of the 
Commissioner that it was not formed 
or availed of for the purpose of evading 
or avoiding United States income taxes 
which would otherwise be imposed on 
its shareholders. If this is established, 
the Commissioner, or such other offi-
cial to whom authority may be dele-
gated, will certify, by letter to the cor-
poration, that it is not a foreign per-
sonal holding company. 

(b) An application for certification 
under section 552(b)(2) shall be made in 
writing to the Commissioner of Inter-
nal Revenue, Washington DC 20225, At-
tention: Director of International Op-
erations. A separate application shall 
be filed for each taxable year for which 
certification is requested, and the ap-
plication shall be accompanied by a 
completed Form 958 for the taxable 
year. See section 6035. The following 
information shall be set forth in, or 
submitted with, the application: 

(1) A complete reference to the bank-
ing or credit laws of the foreign coun-
try under which the corporation oper-
ates; 

(2) A statement as to the extent of 
the corporation’s business in receiving 
deposits and making loans and dis-
counts and similar banking and credit 
operations; 

(3) A statement as to the extent of 
the operations of the corporation other 
than such banking and credit oper-
ations; 

(4) A statement as to whether the 
banking and credit operations of the 
corporation are customary for it; 

(5) A statement setting forth the de-
gree and manner of supervision exer-
cised over it by the foreign government 
under its banking and credit laws; a 
copy (in English) of the corporation’s 
last annual financial statement, as 
submitted to the Government author-
ity having jurisdiction over it, shall be 
submitted with the application; 
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