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than 80 percent in the other corpora-
tion, the determination of whether the
funds are employed in a business oper-
ated by the taxpayer will depend upon
the particular circumstances of the
case. Moreover, the business of one cor-
poration does not include the business
of another corporation if such other
corporation is a personal holding com-
pany, an investment company, or a
corporation not engaged in the active
conduct of a trade or business.

PERSONAL HOLDING COMPANIES

§1.541-1 Imposition of tax.

(a) Section 541 imposes a graduated
tax upon corporations classified as per-
sonal holding companies under section
542. This tax, if applicable, is in addi-
tion to the tax imposed upon corpora-
tions generally under section 11. Unless
specifically excepted under section
542(c) the tax applies to domestic and
foreign corporations and, to the extent
provided by section 542(b), to an affili-
ated group of corporations filing a con-
solidated return. Corporations classi-
fied as personal holding companies are
exempt brom the accumulated earnings
tax imposed under section 531 but are
not exempt from other income taxes
imposed upon corporations, generally,
under any other provisions of the Code.
Unlike the accumulated earnings tax
imposed under section 531, the personal
holding company tax imposed by sec-
tion 541 applies to all personal holding
companies as defined in section 542,
whether or not they were formed or
availed of to avoid income tax upon
shareholders. See section 6501(f) and
§301.6501(f)-1 of this chapter (Regula-
tions on Procedure and Administra-
tion) with respect to the period of limi-
tation on assessment of personal hold-
ing company tax upon failure to file a
schedule of personal holding company
income.

(b) A foreign corporation, whether
resident or nonresident, which is clas-
sified as a personal holding company is
subject to the tax imposed under sec-
tion 541 with respect to its income
from sources within the United States,
even though such income is not fixed
or determinable annual or periodical
income specified in section 881. A for-
eign corporation is not classified as a
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personal holding company subject to
tax under section 541 if it is a foreign
personal holding company as defined in
section 552 or if it meets the require-
ments of the exception provided in sec-
tion 542(c)(10).

§1.542-1 General rule.

A personal holding company is any
corporation (other than one specifi-
cally excepted under section 542(c))
which, for the taxable year, meets:

(@) The gross income requirement
specified in section 542(a)(1) and §1.542-
2, and

(b) The stock ownership requirement
specified in section 542(a)(2) and §1.542-
3.

Both requirements must be satisfied
with respect to each taxable year.

§1.542-2 Gross income requirement.

To meet the gross income require-
ment it is necessary that at least 80
percent of the total gross income of the
corporation for the taxable year be per-
sonal holding company income as de-
fined in section 543 and §§1.543-1 and
1.543-2. For the definition of gross in-
come see section 61 and §§1.61-1 through
1.61-14. Under such provisions gross in-
come is not necessarily synonymous
with gross receipts. Further, in the
case of transactions in stocks and secu-
rities and in commodities transactions,
gross income for personal holding com-
pany tax purposes shall include only
the excess of gains over losses from
such transactions. See section 543(b),
paragraph (b) (5) and (6) of §1.543-1 and
§1.543-2. For determining the character
of the amount includible in gross in-
come under section 951(a), see para-
graph (a) of §1.951-1.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6795, 30 FR 934, Jan. 29, 1965]

§1.542-3 Stock

ment.

ownership require-

(a) General rule. To meet the stock
ownership requirement, it is necessary
that at some time during the last half
of the taxable year more than 50 per-
cent in value of the outstanding stock
of the corporation be owned, directly
or indirectly, by or for not more than 5
individuals. Any organization or trust
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to which subparagraph (1) of this para-
graph applies shall be considered as one
individual for purposes of this stock
ownership requirement subject, how-
ever, to the exception in subparagraph
(2) of this paragraph which is applica-
ble only to taxable years beginning
after December 31, 1954. Thus, if an or-
ganization or trust which is considered
as an individual owns 51 percent in
value of the outstanding stock of the
corporation at any time during the last
half of the taxable year, the stock own-
ership requirement will be met by own-
ership of the required percentage by
one individual. See section 544 and
§§1.544-1 through 1.544-7 for the deter-
mination of stock ownership.

(1) An organization or trust considered
as an individual. Any of the following
organizations or trusts shall be consid-
ered as an individual:

(i) An organization to which section
503 applies, namely, any organization
described in section 501(c)(3) (relating
to charitable, etc., organizations) or
section 401(a) (relating to employees’
pension trust, etc.) other than an orga-
nization excepted from the application
of section 503 by paragraphs (1) to (5) of
section 503(b). Therefore, a religious or-
ganization (other than a trust) ex-
cepted under section 503(b)(1) is not
considered an individual for purposes of
the stock ownership requirement of
section 542(a)(2).

(ii) A portion of a trust permanently
set aside or to be used exclusively for
the purposes described in section 642(c),
relating to amounts set aside for chari-
table purposes, or described in a cor-
responding provision of the prior in-
come tax law (such as section 162(a),
Internal Revenue Code of 1939).

(2) Exception. For taxable years be-
ginning after December 31, 1954, an or-
ganization or trust to which subpara-
graph (1) of this paragraph applies shall
not be considered an individual if all of
the following conditions are met:

(i) It was organized or created before
July 1, 1950.

(ii) At all times on or after July 1,
1950, and before the close of the taxable
year, it owned all of the common stock
and at least 80 percent of the total
number of shares of all other classes of
stock of the corporation.
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(iii) For the taxable year it is not de-
nied exemption under section 504(a) or
the unlimited charitable deduction
under section 681(c). In determining
whether, for the purpose of section
542(a)(2), exemption is not denied under
section 504(a) or the unlimited chari-
table deduction is not denied under sec-
tion 681(c) all the income of the cor-
poration which is available for dis-
tribution as dividends to its share-
holders shall be deemed to have been
distributed at the close of the taxable
year whether or not any portion of
such income was in fact distributed. If
the amounts described in section 504(a)
or section 681(c), increased by the in-
come of the corporation deemed dis-
tributed pursuant to the preceding sen-
tence, would be sufficient to deny ex-
emption or the unlimited charitable
deduction, the organization or trust
will be considered to be an individual
for the purpose of section 542(a)(2). For
the purpose of this subdivision the re-
strictions in sections 504(a)(1) and
681(c)(1) against unreasonable accumu-
lations will not apply to income attrib-
utable to property of a decedent dying
before January 1, 1951, which was
transferrred during his lifetime to a
trust or property that was transferred
under his will to such trust, and

(iv) This subparagraph is illustrated
by the following example:

Example. The X Charitable Foundation (an
organization described in section 501(c)(3) to
which section 503 is applicable) has owned all
of the stock of the Y Corporation since Y’s
organization in 1949. Both X and Y are cal-
endar-year corporations. At the end of the
year 1955, X has accumulated $100,000 out of
income and has actually paid out only $75,000
of this amount, leaving a balance of $25,000
on December 31, 1955. X was not denied an ex-
emption under section 504(a) for the year
1955. Y, during the calendar year 1955, has
$400,000 taxable income of which $200,000 is
available for distribution as dividends at the
end of the year. X will be considered to have
accumulated out of income during the cal-
endar year 1955 the amount of $225,000 for the
purpose of determining whether it would
have been denied an exemption under section
504(a)(1). If X would have been denied an ex-
emption under section 504(a)(1) by reason of
having been deemed to have accumulated
$225,000, the stock ownership requirement of
section 542(a)(2) and this section will have
been satisfied. If Y Corporation also satisfies
the gross income requirement of section
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542(a)(1) and §1.542-2 it will be a personal
holding company.

(b) Changes in stock outstanding. It is
necessary to consider any change in
the stock outstanding during the last
half of the taxable year, whether in the
number of shares or classes of stock, or
in the ownership thereof. Stock sub-
scribed and paid for will be considered
as stock outstanding, whether or not
such stock is evidenced by issued cer-
tificates. Treasury stock shall not be
considered as stock outstanding.

(c) Value of stock outstanding. The
value of the stock outstanding shall be
determined in the light of all the cir-
cumstances. The value may be deter-
mined upon the basis of the company’s
net worth, earning and dividend paying
capacity, appreciation of assets, to-
gether with such other factors as have
a bearing upon the value of the stock.
If the value of the stock is greatly at
variance with that reflected by the cor-
porate books, the evidence of such
value should be filed with the return.
In any case where there are two or
more classes of stock outstanding, the
total value of all the stock should be
allocated among the different classes
according to the relative value of each
class.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6739, 29 FR 7713, June 17,
1964]

§1.542-4 Corporations filing consoli-

dated returns.

(a) General rule. A consolidated re-
turn under section 1501 shall determine
the application of the personal holding
company tax to the group and to any
member thereof on the basis of the con-
solidated gross income and consoli-
dated personal holding company in-
come of the group, as determined under
the regulations prescribed pursuant to
section 1502 (relating to consolidated
returns); however, this rule shall not
apply to either (1) an ineligible affili-
ated group as defined in section
542(b)(2) and paragraph (b) of this sec-
tion, or (2) an affiliated group of cor-
porations a member of which is ex-
cluded from the definition of a personal
holding company under section 542(c)
and paragraph (c) of this section. Thus,
in the latter two instances the gross
income requirement provided in sec-
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tion 542(a)(1) and §1.542-2 shall apply to
each individual member of the affili-
ated group of corporations.

(b) Ineligible affiliated group. (1) Ex-
cept for certain affiliated railroad cor-
porations, as provided in subparagraph
(2) of this paragraph, an affiliated
group of corporations is an ineligible
affiliated group and therefore may not
use its consolidated gross income and
consolidated personal holding company
income to determine the liability of
the group or any member thereof for
personal holding company tax (as pro-
vided in paragraph (a) of this section),
if (i) any member of such group, includ-
ing the common parent, derived gross
income from sources outside the affili-
ated group for the taxable year in an
amount equal to 10 percent or more of
its gross income from all sources for
that year and (ii) 80 percent or more of
the gross income from sources outside
the affiliated group consists of personal
holding company income as defined in
section 543 and §§1.543-1 and 1.543-2.
For purposes of subdivision (i) of this
subparagraph gross income shall not
include certain dividend income
receivedby a common parent from a
corporation not a member of the affili-
ated group which qualifies under sec-
tion 542(b)(4) and paragraph (d) of this
section. See particularly the examples
contained in paragraph (d)(2) of this
section. Intercorporate dividends re-
ceived by members of the affiliated
group (including the common parent)
are to be included in the gross income
from all sources for purposes of the
test in subdivision (i) of this subpara-
graph. For purposes of subdivision (ii)
of this subparagraph, section 543 and
paragraph (a) of §1.543-1 shall be ap-
plied as if the amount of gross income
derived from sources outside the affili-
ated group by a corporation which is a
member of such group is the gross in-
come of such corporation.

(2) An affiliated group of railroad cor-
porations shall not be considered to be
an ineligible affiliated group, notwith-
standing any other provisions of sec-
tion 542(b)(2) and this paragraph, if the
common parent of such group would be
eligible to file a consolidated return

257



