Internal Revenue Service, Treasury

respect to the accumulated earnings
tax imposed by section 531 may be sent
by registered mail (or by certified or
registered mail, if the notification is
mailed after September 2, 1958) to the
taxpayer at any time before the mail-
ing of the notice of deficiency in the
case of a taxable year beginning after
December 31, 1953, and ending after Au-
gust 16, 1954. See §1.534-4 for rules re-
lating to taxable years subject to the
Internal Revenue Code of 1939. See sec-
tion 534(d) and §1.534-3 with respect to
a notification in the case of a jeopardy
assessment.

(d) Statement by taxpayer. (1) A tax-
payer who has received a notification,
as provided in section 534(b) and para-
graph (c) of this section, that the pro-
posed notice of deficiency includes an
amount with respect to the accumu-
lated earnings tax imposed by section
531, may, under section 534(c), submit a
statement that all or any part of the
earnings and profits of the corporation
have not been permitted to accumulate
beyond the reasonable needs of the
business. Such statement shall set
forth the ground or grounds (together
with facts sufficient to show the basis
thereof) on which the taxpayer relies
to establish that there has been no ac-
cumulation of earnings and profits be-
yond the reasonable needs of the busi-
ness. See paragraphs (a) and (b) of this
section for rules concerning the effect
of the statement with respect to bur-
den of proof. See §§1.537-1 to 1.537-3, in-
clusive, relating to reasonable needs of
the business.

(2) The taxpayer’s statement, under
section 534(c) and this paragraph, must
be submitted to the Internal Revenue
office which issued the notification (re-
ferred to in section 534(b) and para-
graph (c) of this section) within 60 days
after the mailing of such notification.
If the taxpayer is unable, for good
cause, to submit the statement within
such 60-day period, an additional period
not exceeding 30 days may be granted
upon receipt in the Internal Revenue
office concerned (before the expiration
of the 60-day period provided herein) of
a request from the taxpayer, setting
forth the reasons for such request. See
section 534(d) and §1.534-3 with respect
to a statement in the case of a jeop-
ardy assessment.

§1.535-1

§1.534-3 Jeopardy assessments in Tax
Court cases.

In the case of a jeopardy assessment,
a notice of deficiency is required to be
sent to the taxpayer by registered mail
(or by certified or registered mail, if
the notice is mailed after September 2,
1958) within 60 days after the making of
the assessment. See section 6861. If a
jeopardy assessment is made before the
mailing of the deficiency notice, then
in the case of a proceeding in the Tax
Court, if the deficiency notice informs
the taxpayer that an amount of accu-
mulated earnings tax is included in the
deficiency, such notice shall constitute
the notification provided for in section
534(b) and paragraph (c) of §1.534-2.
Under such circumstances the state-
ment described in section 534(c) and
paragraph (d) of §1.534-2 shall instead
be included in the taxpayer’s petition
to the Tax Court, if the taxpayer de-
sires to submit such statement. See
paragraph (b) of §1.534-2, relating to
burden of proof on the taxpayer.

§1.535-1 Definition.

(a) The accumulated earnings tax is
imposed by section 531 on the accumu-
lated taxable income. Accumulated
taxable income is the taxable income
of the corporation with the adjust-
ments prescribed by section 535(b) and
§1.535-2, minus the sum of the divi-
dends paid deduction and the accumu-
lated earnings credit. See section 561
and the regulations thereunder, relat-
ing to the definition of the deduction
for dividends paid, and section 535(c)
and §1.535-3, relating to the accumu-
lated earnings credit.

(b) In the case of a foreign corpora-
tion, whether resident or nonresident,
which files or causes to be filed a re-
turn, the accumulated taxable income
shall be the taxable income from
sources within the United States with
the adjustments prescribed by section
535(b) and §1.535-2 minus the sum of the
dividends paid deduction and the accu-
mulated earnings credit. In the case of
a foreign corporation which files no re-
turn, the accumulated taxable income
shall be the gross income from sources
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§1.535-2

within the United States without al-
lowance of any deductions (including
the accumulated earnings credit).

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 7244, 37 FR 28897, Dec. 30,
1972]

§1.535-2 Adjustments to taxable in-
come.

(a) Taxes—(1) United States taxes. In
computing accumulated taxable in-
come for any taxable year, there shall
be allowed as a deduction the amount
by which Federal income and excess
profits taxes accrued during the tax-
able year exceed the credit provided by
section 33 (relating to taxes of foreign
countries and possessions of the United
States), except that no deduction shall
be allowed for (i) the accumulated
earnings tax imposed by section 531 (or
a corresponding section of a prior law),
(ii) the personal holding company tax
imposed by section 541 (or a cor-
responding section of a prior law), and
(iii) the excess profits tax imposed by
subchapter E, chapter 2 of the Internal
Revenue Code of 1939, for taxable years
beginning after December 31, 1940. The
deduction is for taxes accrued during
the taxable year, regardless of whether
the corporation uses an accrual method
of accounting, the cash receipts and
disbursements method, or any other al-
lowable method of accounting. In com-
puting the amount of taxes accrued, an
unpaid tax which is being contested is
not considered accrued until the con-
test is resolved.

(2) Taxes of foreign countries and
United States possessions. In deter-
mining accumulated taxable income
for any taxable year, if the taxpayer
chooses the benefits of section 901 for
such taxable year, a deduction shall be
allowed for:

(i) The income, war profits, and ex-
cess profits taxes imposed by foreign
countries or possessions of the United
States and accrued during such taxable
year, and

(ii) In the case of a domestic corpora-
tion, the foreign income taxes deemed
to be paid for such taxable year under
section 902(a) in accordance with
§§1.902-1 and 1.902-2 or section 960(a)(1)
in accordance with §1.960-7.

In no event shall the amount under
subdivision (ii) of this subparagraph ex-

26 CFR Ch. | (4-1-04 Edition)

ceed the amount includible in gross in-
come with respect to such taxes under
section 78 and §1.78-1. The credit for
such taxes provided by section 901 shall
not be allowed against the accumu-
lated earnings tax imposed by section
531. See section 901(a).

(b) Charitable contributions. Section
535(b)(2) provides that, in computing
the accumulated taxable income of a
corporation, the deduction for chari-
table contributions shall be computed
without regard to section 170(b)(2).
Thus, the amount of charitable con-
tributions made during the taxable
year not allowable as a deduction
under section 170 by reason of the limi-
tations imposed by section 170(b)(2)
shall be allowed as a deduction in com-
puting accumulated taxable income for
the taxable year. However, any excess
of the amount of the charitable con-
tributions made in a prior taxable year
over the amount allowed as a deduc-
tion under section 170 for such year
shall not be allowed as a deduction
from taxable income in computing ac-
cumulated taxable income for the tax-
able year.

(c) Special deductions disallowed. Sec-
tions 241 through 248 provide for the al-
lowance of special deductions for such
items as partially tax-exempt interest,
certain dividends received, dividends
paid on certain preferred stock of pub-
lic utilities, and organizational ex-
penses. Such special deductions, except
the deduction provided by section 248
(relating to organizational expenses)
shall be disallowed in computing accu-
mulated taxable income.

(d) Net operating loss. The net oper-
ating loss deduction provided in sec-
tion 172 is not allowed for purposes of
computing accumulated taxable in-
come.

(e) Capital losses. (1) Losses from sales
or exchanges of capital assets during
the taxable year, which are disallowed
as deductions under section 1211(a) in
computing taxable income, shall be al-
lowed as deductions in computing accu-
mulated taxable income.

(2) The computation of the capital
losses allowable as a deduction in com-
puting accumulated taxable income
may be illustrated by the following ex-
ample:

246



