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than one-half the days in the associa-
tion’s taxable year, such unit, or build-
ing is occupied by a person or series of 
persons, each of whom so occupies such 
unit, or building for less than 30 days. 

[T.D. 7692, 45 FR 26322, Apr. 18, 1980; T.D. 7692, 
45 FR 24879, May 23, 1980] 

§ 1.528–5 Source of income test. 
An organization cannot qualify as a 

homeowners association under section 
528 for a taxable year unless 60 percent 
or more of its gross income for such 
taxable year is exempt function income 
as defined in § 1.528–9. The 
determiniation of whether an organiza-
tion meets the provisions of this sec-
tion shall be made after the close of 
the organization’s taxable year. 

[T.D. 7692, 45 FR 26322, Apr. 18, 1980] 

§ 1.528–6 Expenditure test. 
(a) In general. An organization cannot 

qualify as a homeowners association 
under section 528 for a taxable year un-
less 90 percent or more of its expendi-
tures for such taxable year are quali-
fying expenditures as defined in para-
graphs (b) and (c) of this section. The 
determination of whether an organiza-
tion meets the provisions of this sec-
tion shall be made after the close of 
the organization’s taxable year. Invest-
ments or transfers of funds to be held 
to meet future costs shall not be taken 
into account as expenditures. For ex-
ample, transfers to a sinking fund ac-
count for the replacement of a roof 
would not be considered an expenditure 
for the purposes of this section even if 
the roof is association property. In ad-
dition, excess assessments which are 
either rebated to members or applied 
against the members’ following year’s 
assessments will not be considered an 
expenditure for the purposes of this 
section. 

(b) Qualifying expenditures. Qualifying 
expenditures are expenditures by an or-
ganization for the acquisition, con-
struction, management, maintenance, 
and care of the organization’s associa-
tion property. They include both cur-
rent operating and capital expenditures 
on association property. Qualifying ex-
penditures include expenditures on as-
sociation property despite the fact that 
such property may produce income 

which is not exempt function income. 
Thus expenditures on a swimming pool 
are qualifying expenditures despite the 
fact that fees from guests of members 
using the pool are not exempt function 
income. Where expenditures by an or-
ganization are used both for associa-
tion property as well as other property, 
an allocation shall be made between 
the two uses on a reasonable basis. 
Only that portion of the expenditures 
which is properly allocable to the ac-
quisition, construction, management, 
maintenance or care of association 
property, shall constitute qualifying 
expenditures. 

(c) Examples of qualifying expenditures. 
Qualifying expenditures may include 
(but are not limited to) expenditures 
for: 

(1) Salaries of an association man-
ager and secretary; 

(2) Paving of streets; 
(3) Street signs; 
(4) Security personnel; 
(5) Legal fees; 
(6) Upkeep of tennis courts; 
(7) Swimming pools; 
(8) Recreation rooms and halls; 
(9) Replacement of common build-

ings, facilities, air conditioning, etc; 
(10) Insurance premiums on associa-

tion property; 
(11) Accountant’s fees; 
(12) Improvement of private property 

to the extent it is association property; 
and 

(13) Real estate and personal prop-
erty taxes imposed on association prop-
erty by a State or local government. 

[T.D. 7692, 45 FR 26322, Apr. 18, 1980] 

§ 1.528–7 Inurement. 
An organization is not a homeowners 

association if any part of its net earn-
ings inures (other than as a direct re-
sult of its engaging in one or more ex-
empt functions) to the benefit of any 
private person. Thus, to the extent 
that members receive a benefit from 
the general maintenance, etc., of asso-
ciation property, this benefit generally 
would not constitute inurement. If an 
organization pays rebates from 
amounts other than exempt function 
income, such rebates will constitute 
inurement. In general, in determining 
whether an organization is in violation 
of this section, the principles used in 
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making similar determinations under 
Section 501(c) will be applied. 

[T.D. 7692, 45 FR 26323, Apr. 18, 1980] 

§ 1.528–8 Election to be treated as a 
homeowners association. 

(a) General rule. An organization 
wishing to be treated as a homeowners 
association under section 528 and this 
section for a taxable year must elect to 
be so treated. Except as otherwise pro-
vided in this section such election shall 
be made by the filing of a properly 
completed Form 1120–H (or such other 
form as the Secretary may prescribe). 
A separate election must be made for 
each taxable year. 

(b) Taxable years ending after December 
30, 1976. For taxable years ending after 
December 30, 1976, the election must be 
made not later than the time, includ-
ing extensions, for filing an income tax 
return for the year in which the elec-
tion is to apply. 

(c) Taxable years ending before Decem-
ber 31, 1976, for which a return was filed 
before January 31, 1977. For taxable 
years ending before December 31, 1976, 
for which a return was filed before Jan-
uary 31, 1977, the election must be 
made not later than the time provided 
by law for filing a claim for credit or 
refund of overpayment of taxes for the 
year in which the election is to apply. 
Such an election shall be made by fil-
ing an amended return on Form 1120–H 
(or such other form as the Secretary 
may prescribe). 

(d) Taxable years ending before Decem-
ber 31, 1976, for which a return was not 
filed before January 31, 1977. For taxable 
years ending before December 31, 1976, 
for which a return was not filed before 
January 31, 1977, the election must be 
made by October 20, 1980. Instead of 
making such an election in the manner 
described in paragraph (a) of this sec-
tion, such an election may be made by 
a statement attached to the applicable 
income tax return or amended return 
for the year in which the election is 
made. The statement should identify 
the election being made, the period for 
which it applies and the taxpayer’s 
basis for making the election. 

(e) Revocation of exempt status. If an 
organization is notified after the close 
of a taxable year that its exemption for 
such taxable year under section 501(a) 

is being revoked retroactively, it may 
make a timely election under section 
528 for such taxable year. Notwith-
standing any other provisions of this 
section, such an election will be consid-
ered timely if it is made within 6 
months after the date of revocation. 
The preceding sentence shall apply to 
revocations made after April 18, 1980. If 
the revocation was made on or before 
April 18, 1980, the election will be con-
sidered timely if it is made before the 
expiration of the period for filing a 
claim for credit or refund for the tax-
able year for which it is to apply. 

(f) Effect of election—(1) Revocation. 
An election to be treated as an organi-
zation described in section 528 is bind-
ing on the organization for the taxable 
year and may not be revoked without 
the consent of the Commissioner. 

(2) Exception. Notwithstanding para-
graph (f)(1) of this section, an election 
under this section may be revoked 
prior to July 18, 1980. Such a revocation 
shall be made by filing a statement 
with the director of the Internal Rev-
enue Service Center with whom the re-
turn of the organization for the year in 
which the revocation is to apply was 
filed. The statement shall include the 
following information: 

(i) The name of the organization. 
(ii) The fact that it is revoking an 

election made under section 528. 
(iii) The taxable year for which the 

revocation is to apply. 

[T.D. 7692, 45 FR 26323, Apr. 18, 1980] 

§ 1.528–9 Exempt function income. 
(a) General rule. For the purposes of 

section 528 exempt function income 
consists solely of income which is at-
tributable to membership dues, fees, or 
assessments of owners of residential 
units or residential lots. It is not nec-
essary that the source of income be la-
beled as membership dues, fees, or as-
sessments. What is important is that 
such income be derived from owners of 
residential units or residential lots in 
their capacity as owner-members rath-
er than in some other capacity such as 
customers for services. Generally, for 
the membership dues, fees, or assess-
ments with respect to a residential 
unit or lot to be exempt function in-
come, the unit must be used for (or the 
unit or lot must be expected to be used) 
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