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its FC3 stock (at a time when there have
been no other reductions that affect the $20
of FC3 earnings and profits), paragraph (d)(2)
of this section requires DC1 and FC1 to pro-
portionately reduce the $20 of earnings and
profits that was previously attributed to
their FC1 and FC2 stock, respectively (to
$10). These reductions occur without regard
to whether FC2 recognizes gain on its sale of
FC3 stock.

[T.D. 8862, 65 FR 3603, Jan. 24, 2000; 65 FR
66501, Nov. 6, 2000]

§1.367(b)-5 Distributions of stock de-
scribed in section 355.

(a) In general—(1) Scope. This section
provides rules relating to a distribu-
tion described in section 355 (or so
much of section 356 as relates to sec-
tion 355) and to which section 367(b) ap-
plies. For purposes of this section, the
terms distributing corporation, controlled
corporation, and distributee have the
same meaning as used in section 355
and the regulations thereunder.

(2) Treatment of distributees as ex-
changing shareholders. For purposes of
the section 367(b) regulations, all
distributees in a transaction described
in paragraph (b), (c), or (d) of this sec-
tion shall be treated as exchanging
shareholders that realize income in a
section 367(b) exchange.

(b) Distribution by a domestic corpora-
tion—(1) General rule. In a distribution
described in section 355, if the distrib-
uting corporation is a domestic cor-
poration and the controlled corpora-
tion is a foreign corporation, the fol-
lowing general rules shall apply—

(i) If the distributee is a corporation,
then the controlled corporation shall
be considered to be a corporation; and

(ii) If the distributee is an individual,
then, solely for purposes of deter-
mining the gain recognized by the dis-
tributing corporation, the controlled
corporation shall not be considered to
be a corporation, and the distributing
corporation shall recognize any gain
(but not loss) realized on the distribu-
tion.

(2) Section 367(e) transactions. The
rules of paragraph (b)(1) of this section
shall not apply to a foreign distributee
to the extent gain is recognized under
section 367(e)(1) and the regulations
thereunder.

(3) Determining whether distributees are
individuals. All distributees in a dis-
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tribution described in paragraph (b)(1)
of this section are presumed to be indi-
viduals. However, the shareholder iden-
tification principles of §1.367(e)-1(d)
(including the reporting procedures in
§1.367(e)-1(d)(2) and (3)) shall apply for
purposes of rebutting this presumption.

(4) Applicable cross-references. For
rules with respect to a distributee that
is a partnership, trust or estate, see
§1.367(b)-2(k). For additional rules re-
lating to a distribution of stock of a
foreign corporation by a domestic cor-
poration, see section 1248(f) and the
regulations thereunder. For additional
rules relating to a distribution de-
scribed in section 355 by a domestic
corporation to a foreign distributee,
see section 367(e)(1) and the regulations
thereunder.

(c) Pro rata distribution by a controlled
foreign corporation—(1) Scope. This para-
graph (c) applies to a distribution de-
scribed in section 355 in which the dis-
tributing corporation is a controlled
foreign corporation and in which the
stock of the controlled corporation is
distributed pro rata to each of the dis-
tributing corporation’s shareholders.

(2) Adjustment to basis in stock and in-
come inclusion. If the distributee’s
postdistribution amount (as defined in
paragraph (e)(2) of this section) with
respect to the distributing or con-
trolled corporation is less than the
distributee’s predistribution amount
(as defined in paragraph (e)(1) of this
section) with respect to such corpora-
tion, then the distributee’s basis iIn
such stock immediately after the dis-
tribution (determined under the nor-
mal principles of section 358) shall be
reduced by the amount of the dif-
ference. However, the distributee’s
basis in such stock shall not be reduced
below zero, and to the extent the fore-
going reduction would have reduced
basis below zero, the distributee shall
instead include such amount in income
as a deemed dividend from such cor-
poration.

() Interaction with §1.367(b)-2(e)(3)(ii).
The basis increase provided in
§1.367(b)-2(e)(3)(ii) shall not apply to a
deemed dividend that is included in in-
come pursuant to paragraph (c)(2) of
this section.

(4) Basis redistribution. If a distributee
reduces the basis in the stock of the
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distributing or controlled corporation
(or has an inclusion with respect to
such stock) under paragraph (c)(2) of
this section, the distributee shall in-
crease its basis in the stock of the
other corporation by the amount of the
basis decrease (or deemed dividend in-
clusion) required by paragraph (c)(2) of
this section. However, the distributee’s
basis in such stock shall not be in-
creased above the fair market value of
such stock and shall not be increased
to the extent the increase diminishes
the distributee’s postdistribution
amount with respect to such corpora-
tion.

(d) Non-pro rata distribution by a con-
trolled foreign corporation—(1) Scope.
This paragraph (d) applies to a dis-
tribution described in section 355 in
which the distributing corporation is a
controlled foreign corporation and in
which the stock of the controlled cor-
poration is not distributed pro rata to
each of the distributing corporation’s
shareholders.

(2) Treatment of certain shareholders as
distributees. For purposes of the section
367(b) regulations, all persons owning
stock of the distributing corporation
immediately after a transaction de-
scribed in paragraph (d)(1) of this sec-
tion shall be treated as distributees of
such stock. For other applicable rules,
see paragraph (a)(2) of this section.

(3) Inclusion of excess section 1248
amount by exchanging shareholder. If the
distributee’s postdistribution amount
(as defined in paragraph (e)(2) of this
section) with respect to the distrib-
uting or controlled corporation is less
than the distributee’s predistribution
amount (as defined in paragraph (e)(1)
of this section) with respect to such
corporation, then the distributee shall
include in income as a deemed dividend
the amount of the difference. For pur-
poses of this paragraph (d)(3), if a dis-
tributee owns no stock in the distrib-
uting or controlled corporation imme-
diately after the distribution, the
distributee’s postdistribution amount
with respect to such corporation shall
be zero.

(O] Interaction  with  §1.367(b)—
2(e)(3)(ii)—(i) Limited application. The
basis increase provided in §1.367(b)—
2(e)(3)(ii1) shall apply to a deemed divi-
dend that is included in income pursu-
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ant to paragraph (d)(3) of this section
only to the extent that such basis in-
crease does not increase the
distributee’s basis above the fair mar-
ket value of such stock and does not di-
minish the distributee’s
postdistribution amount with respect
to such corporation.

(ii) Interaction with predistribution
amount. For purposes of this paragraph
(d), the distributee’s predistribution
amount (as defined in paragraph (e)(1)
of this section) shall be determined
without regard to any basis increase
permitted under paragraph (d)(4)(i) of
this section.

(e) Definitions—(1)  Predistribution
amount. For purposes of this section,
the predistribution amount with re-
spect to a distributing or controlled
corporation is the distributee’s section
1248 amount (as defined in §1.367(b)—
2(c)(1)) computed immediately before
the distribution (and after any section
368(a)(1)(D) transfer connected with the
section 355 distribution), but only to
the extent that such amount is attrib-
utable to the distributing corporation
and any corporations controlled by it
immediately before the distribution
(the distributing group) or the con-
trolled corporation and any corpora-
tions controlled by it immediately be-
fore the distribution (the controlled
group), as the case may be, under the
principles of §§1.1248-1(d)(3), 1.1248-2
and 1.1248-3. However, the
predistribution amount with regard to
the distributing group shall be com-
puted without taking into account the
distributee’s predistribution amount
with respect to the controlled group.

(2) Postdistribution amount. For pur-
poses of this section, the
postdistribution amount with respect
to a distributing or controlled corpora-
tion is the distributee’s section 1248
amount (as defined in §1.367(b)-2(c)(1))
with respect to such stock, computed
immediately after the distribution (but
without regard to paragraph (c) or (d)
of this section (whichever is applica-
ble)). The postdistribution amount
under this paragraph (e)(2) shall be
computed before taking into account
the effect (if any) of any inclusion
under section 356(a) or (b).

(f) Exclusion of deemed dividend from
foreign personal holding company income.
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In the event an amount is included in
income as a deemed dividend by a for-
eign corporation under paragraph (c) or
(d) of this section (including amounts
received as an intermediate owner
under the rule of §1.367(b)-2(e)(2)), such
deemed dividend shall not be included
as foreign personal holding company
income under section 954(c).

(g) Examples. The following examples
illustrate the rules of this section:

Example 1— (i) Facts. USS, a domestic cor-
poration, owns 40 percent of the outstanding
stock of FD, a controlled foreign corporation
(CFC). USS has owned the stock since FD
was incorporated, and FD has always been a
CFC. USS has a basis of $80 in its FD stock,
which has a fair market value of $200. FD
owns 100 percent of the outstanding stock of
FC, a foreign corporation. FD has owned the
stock since FC was incorporated. Neither FD
nor FC own stock in any other corporation.
FD has earnings and profits of $0 and a fair
market value of $250 (not considering its
ownership of FC). FC has earnings and prof-
its of $300, none of which is described in sec-
tion 1248(d), and a fair market value of $250.
In a pro rata distribution described in sec-
tion 355, FD distributes to USS stock in FC
worth $100; thereafter, USS’s FD stock is
worth $100 as well.

(ii) Result—(A) FD’s distribution is a trans-
action described in paragraph (c)(1) of this
section. Under paragraph (c)(2) of this sec-
tion, USS must compare its predistribution
amounts with respect to FD and FC to its re-
spective postdistribution amounts. Under
paragraph (e)(1) of this section, USS’s
predistribution amount with respect to FD
or FC is its section 1248 amount computed
immediately before the distribution, but
only to the extent such amount is attrib-
utable to FD or FC. Under §1.367(b)-2(c)(1),
USS’s section 1248 amount computed imme-
diately before the distribution is $120, all of
which is attributable to FC. Thus, USS’s
predistribution amount with respect to FD is
$0, and its predistribution amount with re-
spect to FC is $120. These amounts are com-
puted as follows: If USS had sold its FD
stock immediately before the transaction, it
would have recognized $120 of gain ($200 fair
market value $80 basis). All of the gain
would have been treated as a dividend under
section 1248, and all of the section 1248
amount would have been attributable to FC
(based on USS’s pro rata share of FC’s earn-
ings and profits (40 percent x $300)).

(B) Under paragraph (e)(2) of this section,
USS’s postdistribution amount with respect
to FD or FC is its section 1248 amount with
respect to such corporation, computed im-
mediately after the distribution (but without
regard to paragraph (c) of this section).
Under §1.367(b)-2(c)(1), USS’s section 1248

§1.367(b)-5

amounts computed immediately after the
distribution with respect to FD and FC are $0
and $60, respectively. These amounts, which
are USS’s postdistribution amounts, are
computed as follows: Under the normal prin-
ciples of section 358, USS allocates its $80
predistribution basis in FD between FD and
FC according to the stock blocks’ relative
values, yielding a $40 basis in each block. If
USS sold its FD stock immediately after the
distribution, none of the resulting gain
would be treated as a dividend under section
1248. If USS sold its FC stock immediately
after the distribution, it would have a $60
gain ($100 fair market value—$40 basis), all of
which would be treated as a dividend under
section 1248.

(C) The basis adjustment and income inclu-
sion rules of paragraph (c)(2) of this section
apply to the extent of any difference between
USS’s postdistribution and predistribution
amounts. In the case of FD, there is no dif-
ference between the two amounts and, as a
result, no adjustment or income inclusion is
required. In the case of FC, USS’s
postdistribution amount is $60 less than its
predistribution amount. Accordingly, under
paragraph (c)(2) of this section, USS is re-
quired to reduce its basis in its FC stock
from $40 to $0 and include $20 in income as a
deemed dividend. Under §1.367(b)-2(e)(2), the
$20 deemed dividend is considered as having
been paid by FC to FD, and by FD to USS,
immediately prior to the distribution. Under
paragraph (f) of this section, the deemed div-
idend is not included by FD as foreign per-
sonal holding company income under section
954(c). Under paragraph (c)(3) of this section,
the basis increase provided in §1.367(b)-
2(e)(3)(ii) does not apply with regard to the
$20 deemed dividend. Under the rules of para-
graph (c)(4) of this section, USS increases its
basis in FD by the amount by which it de-
creased its basis in FC, as well as by the
amount of its deemed dividend inclusion ($40
+ $40 + $20 = $100).

Example 2— (i) Facts. USS1 and USS2, do-
mestic corporations, each own 50 percent of
the outstanding stock of FD, a controlled
foreign corporation (CFC). USS1 and USS2
have owned their FD stock since it was in-
corporated, and FD has always been a CFC.
USS1 and USS2 each have a basis of $500 in
their FD stock, and the fair market value of
each block of FD stock is $750. FD owns 100
percent of the outstanding stock of FC, a for-
eign corporation. FD owned the stock since
FC was incorporated. Neither FD nor FC own
stock in any other corporation. FD has earn-
ings and profits of $0 and a fair market value
of $750 (not considering its ownership of FC).
FC has earnings and profits of $500, none of
which is described in section 1248(d), and a
fair market value of $750. In a non-pro rata
distribution described in section 355, FD dis-
tributes all of the stock of FC to USS2 in ex-
change for USS2’s FD stock.
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(ii) Result—(A) FD’s distribution is a trans-
action described in paragraph (d)(1) of this
section. Under paragraph (d)(2) of this sec-
tion, USSI1 is considered a distributee of FD
stock. Under paragraph (d)(3) of this section,

USS1 and USS2 must compare their
predistribution amounts with respect to FD
and FC stock to their respective

postdistribution amounts. Under paragraph
(e)(1) of this section, USS1’s predistribution
amount with respect to FD or FC is USS1’s
section 1248 amount computed immediately
before the distribution, but only to the ex-
tent such amount is attributable to FD or
FC. USS2’s predistribution amount is deter-
mined in the same manner. Under §1.367(b)-
2(c)(1), USS1 and USS2 each have a section
1248 amount computed immediately before
the distribution of $250, all of which is at-
tributable to FC. Thus, USS1 and USS2 each
have a predistribution amount with respect
to FD of $0, and each have a predistribution
amount with respect to FC of $250. These
amounts are computed as follows: If either
USS1 or USS2 had sold its FD stock imme-
diately before the transaction, it would have
recognized $250 of gain ($750 fair market
value—$500 basis). All of the gain would have
been treated as a dividend under section 1248,
and all of the section 1248 amount would
have been attributable to FC (based on
USS1’s and USS2’s pro rata shares of FC’s
earnings and profits (50 percent x $500)).

(B) Under paragraph (d)(3) of this section, a
distributee that owns no stock in the distrib-
uting or controlled corporation immediately
after the distribution has a postdistribution
amount with regard to that stock of zero.
Accordingly, USS2 has a postdistribution
amount of $0 with respect to FD and USS1
has a postdistribution amount of $0 with re-
spect to FC. Under paragraph (e)(2) of this
section, USS1’s postdistribution amount
with respect to FD is its section 1248 amount
with respect to such corporation, computed
immediately after the distribution (but
without regard to paragraph (d) of this sec-
tion). USS2’s postdistribution amount with
respect to FC is determined in the same
manner. Under §1.367(b)-2(c)(1), USS1’s sec-
tion 1248 amount computed immediately
after the distribution with respect to FD is
$0 and USS2’s section 1248 amount computed
immediately after the distribution with re-
spect to FC is $250. These amounts, which are
USS1’s and USS2’s postdistribution amounts,
are computed as follows: After the non-pro
rata distribution, USS1 owns all the stock of
FD and USS2 owns all the stock of FC. If
USS1 sold its FD stock immediately after
the distribution, none of the resulting $250
gain ($750 fair market value $500 basis) would
be treated as a dividend under section 1248. If
USS2 sold its FC stock immediately after
the distribution, it would have a $250 gain
($750 fair market value—$500 basis), all of
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which would be treated as a dividend under
section 1248.

(C) The income inclusion rule of paragraph
(d)(3) of this section applies to the extent of
any difference between USSl’s and USS2’s
postdistribution and predistribution
amounts. In the case of USS2, there is no dif-
ference between the two amounts with re-
spect to either FD or FC and, as a result, no
income inclusion is required. In the case of
USS1, there is no difference between the two
amounts with respect to its FD stock. How-
ever, USS1’s postdistribution amount with
respect to FC is $250 less than its
predistribution amount. Accordingly, under
paragraph (d)(3) of this section, USS1 is re-
quired to include $250 in income as a deemed
dividend. Under §1.367(b)-2(e)(2), the $250
deemed dividend is considered as having been
paid by FC to FD, and by FD to USS1, imme-
diately prior to the distribution. This
deemed dividend increases USS1’s basis in
FD ($500 + $250 = $750). Under paragraph (f) of
this section, the deemed dividend is not in-
cluded by FD as foreign personal holding
company income under section 954(c).

[T.D. 8862, 65 FR 3606, Jan. 24, 2000; 65 FR
66502, Nov. 6, 2000]

§1.367(b)-6 Effective dates and coordi-
nation rules.

(a) Effective date—(1) In general. Sec-
tions 1.367(b)-1 through 1.367(b)-5, and
this section, apply to section 367(b) ex-
changes that occur on or after Feb-
ruary 23, 2000.

(2) Exception. A taxpayer may, how-
ever, elect to have §§1.367(b)-1 through
1.367(b)-5, and this section, apply to
section 367(b) exchanges that occur (or
occurred) before February 23, 2000, if
the due date for the taxpayer’s timely
filed Federal tax return (including ex-
tensions) for the taxable year in which
the section 367(b) exchange occurs (or
occurred) is after February 23, 2000.
The election under this paragraph
(@)(2) will be valid only if—

(i) The electing taxpayer makes the
election on a timely filed section 367(b)
notice;

(iif) In the case of an exchanging
shareholder that is a foreign corpora-
tion, the election is made on the sec-
tion 367(b) notice that is filed by each
of its shareholders listed in §1.367(b)-
1(c)(3)(ii); and

(iii) The electing taxpayer provides
notice of the election to all corpora-
tions (or their successors in interest)
whose earnings and profits are affected

312



