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and radio station shall be treated as gains
and losses from the sale of capital assets
since such items are capital assets within
the meaning of section 1221 (as modified by
section 817(a)(2)). Accordingly, the provisions
of section 1231 shall not apply to the sale of
such capital assets. However, the provisions
of section 1231 (as modified by section
817(a)(1)) shall apply to the sale of the branch
office building and the furniture and equip-
ment, and the apartment building involun-
tarily converted. Since the aggregate of the
recognized losses ($115,000) exceeds the aggre-
gate of the recognized gains ($37,000), the
gains and losses are treated as ordinary
gains and losses.

Example 2. Y, a life insurance company,
owns a twenty-story home office building,
having an adjusted basis of $15,000,000, ten
floors of which it rents to various tenants,
one floor of which is utilized by it in oper-
ating its investment department, and the re-
maining nine floors of which are occupied by
it in carrying on its insurance business. If in
1960, Y sells the building for $10,000,000, Y
must first apportion its basis between that
portion of the building (one-half) used in car-
rying on an insurance business, and that por-
tion of the building (one-half) classified as
an ‘“‘investment asset’’, before it can deter-
mine the character of the loss attributable
to each portion of the building. For such pur-
pose, the one floor utilized by Y in operating
its investment department is treated as used
in carrying on an insurance business. Assum-
ing that each portion of the building bears
an equal (one-half) relation to the basis of
the entire building, Y (without regard to sec-
tion 817(b)) would have a $2,500,000 ordinary
loss on that portion used in carrying on an
insurance business (assuming that Y had no
gains subject to section 1231), and a $2,500,000
capital loss on that portion of the building
classified as an investment asset.
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ed by T.D. 6841, 30 FR 9308, July 27, 1965; T.D.
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§1.817-3 Gain on property held on De-
cember 31, 1958, and certain sub-
stituted property acquired after
1958.

(a) Limitation on gain recognized on
property held on December 31, 1958. (1)
Section 817(b)(1) limits the amount of
gain that shall be recognized on the
sale or other disposition of property
other than insurance and annuity con-
tracts (and contracts supplementary
thereto) and property described in sec-
tion 1221(1) (relating to stock in trade
or inventory-type property) if:
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(i) The property was held (or treated
as held within the meaning of para-
graph (c)(1) of this section) by a life in-
surance company on December 31, 1958;

(ii) The taxpayer has been a life in-
surance company at all times on and
after December 31, 1958, including the
date of the sale or other disposition of
the property; and

(iii) The fair market value of the
property on December 31, 1958, exceeds
the adjusted basis for determining gain
as of such date.

The gain on the sale or other disposi-
tion of such property shall be limited
to an amount (but not less than zero)
equal to the amount by which the gain
(determined without regard to section
817(b)(1)) exceeds the difference be-
tween fair market value of such prop-
erty on December 31, 1958, and the ad-
justed basis for determining gain as of
such date. Accordingly, the tax im-
posed under section 802(a) shall apply
with respect to the amount of gain so
limited. In addition, in the case of a
stock life insurance company, the
amount of such gain shall be taken
into account under section
815(b)(2)(A)(ii) for purposes of deter-
mining the amount to be added to the
shareholders surplus account (as de-
fined in section 815(b) and §1.815-3) for
the taxable year. Furthermore, the
amount of the gain (determined with-
out regard to section 817(b)(1) and this
paragraph) which is not taken into ac-
count under section 802(a) and under
paragraph (f) of §1.802-3 by reason of
the application of section 817(b)(1) shall
be included in other accounts (as de-
fined in §1.815-5) by such a company for
the taxable year.

(2) Section 817(b)(1) and subparagraph
(1) of this paragraph shall not apply for
purposes of determining loss with re-
spect to property held on December 31,
1958.

(b) Hlustration of principles. The appli-
cation of section 817(b)(1) and para-
graph (a) of this section may be illus-
trated by the following examples:

Example 1. On December 31, 1958, J, a stock
life insurance company, owned stock of Z
Corporation and on such date the stock had
an adjusted basis for determining gain of
$5,000 and a fair market value of $6,000. On
August 1, 1959, the company sells such stock
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for $8,000. Assuming J qualifies as a life in-
surance company for the taxable year 1959,
and applying the provisions of section
817(b)(1) and paragraph (a) of this section,
the gain recognized (assuming no adjustment
to basis for the period since December 31,
1958) on the sale shall be limited to $2,000
(the amount by which the gain realized,
$3,000, exceeds the difference, $1,000, between
the fair market value, $6,000, and the ad-
justed basis, $5,000, for determining gain on
December 31, 1958). Thus, J shall take into
account $2,000 under section 815(b)(2)(A)(ii)
for purposes of determining the amount to be
added to its shareholders surplus account for
the taxable year and shall include $1,000 in
other accounts for the taxable year.

Example 2. The facts are the same as in ex-
ample 1, except that the selling price is
$5,800. In such case, no gain shall be recog-
nized even though there is a realized gain of
$800 since such realized gain does not exceed
the difference ($1,000) between the fair mar-
ket value ($6,000) and the adjusted basis
($5,000) for determining gain on December 31,
1958. Furthermore, no loss shall be realized
or recognized as a result of this transaction.
Thus, J shall include $800 in other accounts
for the taxable year and shall not take into
account any amount under section
815(b)(2)(A)(ii).

Example 3. The facts are the same as in ex-
ample 1, except that the adjusted basis for
determining loss is $5,000 and the selling
price is $4,500. In such case, since J has sus-
tained a loss, section 817(b)(1) does not apply.

(c) Certain substituted property ac-
quired after December 31, 1958. Section
817(b)(2) provides that if a life insur-
ance company acquires property after
December 31, 1958, in exchange for
property actually held by the company
on December 31, 1958, and the property
acquired has a substituted basis within
the meaning of section 1016(b) and
§1.1016-10, the following rules shall
apply:

(1) For purposes of section 817(b)(1),
such acquired property shall be deemed
as having been held continuously by
the taxpayer since the beginning of the
holding period thereof as determined
under section 1223;

(2) The fair market value and ad-
justed basis referred to in section
817(b)(1) shall be that of that property
for which the holding period taken into
account includes December 31, 1958;

(3) Section 817(b)(1) shall apply only
if the property or properties, the hold-
ing periods of which are taken into ac-
count, were held only by life insurance
companies after December 31, 1958, dur-
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ing the holding periods so taken into
account;

(4) The difference between the fair
market value and adjusted basis re-
ferred to in section 817(b)(1) shall be re-
duced (but not below zero) by the ex-
cess of (i) the gain that would have
been recognized but for section 817(b)
on all prior sales or other dispositions
after December 31, 1958, of properties
referred to in section 817(b)(2)(C) over
(if) the gain that was recognized on
such sales or other dispositions; and

(5) The basis of such acquired prop-
erty shall be determined as if the gain
which would have been recognized but
for section 817(b) were recognized gain.

For purposes of section 817(b)(2) and
this paragraph, the term property does
not include insurance and annuity con-
tracts (and contracts supplementary
thereto) and property described in sec-
tion 1221(1) (relating to stock in trade
or inventory-type property). Further-
more, the provisions of section 817(b)(1)
and paragraph (a)(1) of this section
shall not apply for purposes of deter-
mining loss with respect to property
described in section 817(b)(2) and this
paragraph.

(d) Hlustration of principles. The appli-
cation of section 817(b)(2) and para-
graph (c) of this section may be illus-
trated by the following example:

Example. Assume that W, a life insurance
company, owns property B on December 31,
1958, at which time its adjusted basis was
$1,000 and its fair market value was $1,800. On
January 31, 1960, in a transaction to which
section 1031 (relating to exchange of property
held for productive use or investment) ap-
plies, W receives property H having a fair
market value of $1,700 plus $300 in cash in ex-
change for property B. The gain realized on
the transaction, without regard to section
817(b) is $1,000 (assuming no adjustments to
basis for the period since December 31, 1958).
Under the provisions of section 817(b)(1) the
gain is limited to $200. The entire $200 shall
be recognized since such amount is less than
the amount of gain ($300) which would be rec-
ognized under section 1031. Applying the pro-
visions of section 817(b)(2) and paragraph (c)
of this section, the basis of property H shall
be determined as if the entire $300 of cash re-
ceived is recognized gain. Thus, the basis of
property H under section 1031 is $1,000 ($1,000
(the basis of property B) minus $300 (the
amount of money received) plus $300 (the rec-
ognized gain of $200 plus $100 which would
have been recognized but for section 817(b)).
If W later sells property H for $2,200 cash,
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and assuming no further adjustments to its
basis of $1,000, the gain realized is $1,200, but
due to the application of section 817(b)(2) the
amount of gain recognized is $500, computed
as follows:

SelliNg PrICE .e.veeeereeeeeeieerereeeseeeeie e $2,200
Less: Adjusted basis as of date of sale .............. 1,000
Gain realized ..........ccccocoveiiiiiiciiiiicie 1,200
Fair market value as of 12-31-58 $1,800
Adjusted basis as of 12-31-58 ..... 1,000
Excess of fair market value
over adjusted basis ............. 800
Less: Excess of gain which would
have been recognized on all
prior dispositions but for sec.
817(b) over gain recognized on
all prior dispositions  ($300
minus $200) .....ccovrveveeeiceiienees 100
_ $700
Gain recognized .............. 500

[T.D. 6558, 26 FR 2783, Apr. 4, 1961, as amend-
ed by T.D. 6886, 31 FR 8689, June 23, 1966]

§1.817-4 Special rules.

(a) Limitation on  capital loss
carryovers. Section 817(c) provides that
a net capital loss (as defined in section
1222(10)) for any taxable year beginning
before January 1, 1959, shall not be
taken into account. For any taxable
year beginning after December 31, 1958,
the provisions of part Il, subchapter P,
chapter 1 of the Code (relating to the
treatment of capital losses) shall be ap-
plicable to life insurance companies for
purposes of determining the tax im-
posed by section 802(a) and §1.802-3 (re-
lating to the imposition of tax in case
of capital gains).

(b) Gain on transactions occurring prior
to January 1, 1959. For purposes of part
I, subchapter L, chapter 1 of the Code,
section 817(d) provides that:

(1) There shall be excluded from tax
any gain from the sale or exchange of
a capital asset, and any gain consid-
ered as gain from sale or exchange of a
capital asset, which results from sales
or other dispositions of property prior
to January 1, 1959; and

(2) Any gain after December 31, 1958,
resulting from the sale or other dis-
position of property prior to January 1,
1959, which, but for this subparagraph
would be taken into account under sec-
tion 1231, shall not be taken into ac-
count under section 1231.

For example, if a life insurance com-
pany makes an installment sale of a
capital asset prior to January 1, 1959,
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and payments are received after such
date, any capital gain attributable to
such sale shall not be taken into ac-
count for purposes of section 802(a).
Furthermore, any gain referred to in
subparagraphs (1) and (2) and the pre-
ceding sentence shall not be taken into
account in determining the excess of
the net short-term capital gain over
the net long-term capital loss (and for
taxable years beginning after Decem-
ber 31, 1961, the excess of the net long-
term capital gain over the net short-
term capital loss) for purposes of com-
puting taxable investment income
under section 804(a)(2) or gain or loss
from operations under section 809(b).

(c) Certain reinsurance transactions in
1958. For purposes of part |, section
817(e) provides that where a life insur-
ance company reinsures (or sells) all of
its insurance contracts of a particular
type, such as an entire industrial de-
partment, in either a single trans-
action, or in a series of related trans-
actions, all of which occurred during
1958, and the reinsuring (or purchasing)
company or companies assume all li-
abilities under such contracts, such re-
insurance (or sale) shall be treated as
the sale of a capital asset. However,
such transaction shall be subject to the
provisions of section 806(a) and §1.806-3
(relating to adjustments for certain
changes in reserves and assets).

(d) Certain other reinsurance trans-
actions. (1) For any taxable year begin-
ning after December 31, 1958, the rein-
surance of all or a part of the insurance
contracts of a particular type by a life
insurance company, in either a single
transaction, or in a series of related
transactions, occurring in any such
taxable year, whereby the reinsuring
company or companies assume all li-
abilities under such contracts, shall
not be treated as the sale or exchange
of a capital asset but shall be subject
to the provisions of section 806(a) and
809 and the regulations thereunder.
However, if in connection with a trans-
action described in the preceding sen-
tence the reinsured or reinsurer trans-
fers an asset which is a capital asset
within the meaning of section 1221 (as
modified by section 817(a)(2)), such
transfer shall be treated as the sale or
exchange of a capital asset by the
transferor.
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