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tradeable on an established securities 
market. 

(i) Treatment of recourse liabilities in 
tiered partnerships. If a partnership (the 
‘‘upper-tier partnership’’) owns (di-
rectly or indirectly through one or 
more partnerships) an interest in an-
other partnership (the ‘‘lower-tier part-
nership’’), the liabilities of the lower-
tier partnership are allocated to the 
upper-tier partnership in an amount 
equal to the sum of the following— 

(1) The amount of the economic risk 
of loss that the upper-tier partnership 
bears with respect to the liabilities; 
and 

(2) Any other amount of the liabil-
ities with respect to which partners of 
the upper-tier partnership bear the eco-
nomic risk of loss. 

(j) Anti-abuse rules—(1) In general. An 
obligation of a partner or related per-
son to make a payment may be dis-
regarded or treated as an obligation of 
another person for purposes of this sec-
tion if facts and circumstances indi-
cate that a principal purpose of the ar-
rangement between the parties is to 
eliminate the partner’s economic risk 
of loss with respect to that obligation 
or create the appearance of the partner 
or related person bearing the economic 
risk of loss when, in fact, the substance 
of the arrangement is otherwise. Cir-
cumstances with respect to which a 
payment obligation may be disregarded 
include, but are not limited to, the sit-
uations described in paragraphs (j)(2) 
and (j)(3) of this section. 

(2) Arrangements tantamount to a guar-
antee. Irrespective of the form of a con-
tractual obligation, a partner is consid-
ered to bear the economic risk of loss 
with respect to a partnership liability, 
or a portion thereof, to the extent that: 

(i) The partner or related person un-
dertakes one or more contractual obli-
gations so that the partnership may 
obtain a loan; 

(ii) The contractual obligations of 
the partner or related person eliminate 
substantially all the risk to the lender 
that the partnership will not satisfy its 
obligations under the loan; and 

(iii) One of the principal purposes of 
using the contractual obligations is to 
attempt to permit partners (other than 
those who are directly or indirectly lia-
ble for the obligation) to include a por-

tion of the loan in the basis of their 
partnership interests. 

The partners are considered to bear the 
economic risk of loss for the liability 
in accordance with their relative eco-
nomic burdens for the liability pursu-
ant to the contractual obligations. For 
example, a lease between a partner and 
a partnership which is not on commer-
cially reasonable terms may be tanta-
mount to a guarantee by the partner of 
a partnership liability. 

(3) Plan to circumvent or avoid the obli-
gation. An obligation of a partner to 
make a payment is not recognized if 
the facts and circumstances evidence a 
plan to circumvent or avoid the obliga-
tion. 

(4) Example. The following example il-
lustrates the principle of paragraph 
(j)(3) of this section.

Example. Plan to circumvent or avoid obli-
gation. A and B form a general partnership. 
A, a corporation, contributes $20,000 and B 
contributes $80,000 to the partnership. A is 
obligated to restore any deficit in its part-
nership capital account. The partnership 
agreement allocates losses 20% to A and 80% 
to B until B’s capital account is reduced to 
zero, after which all losses are allocated to 
A. The partnership purchases depreciable 
property for $250,000 using its $100,000 cash 
and a $150,000 recourse loan from a bank. B 
guarantees payment of the $150,000 loan to 
the extent the loan remains unpaid after the 
bank has exhausted its remedies against the 
partnership. A is a subsidiary, formed by a 
parent of a consolidated group, with capital 
limited to $20,000 to allow the consolidated 
group to enjoy the tax losses generated by 
the property while at the same time limiting 
its monetary exposure for such losses. These 
facts, when considered together with B’s 
guarantee, indicate a plan to circumvent or 
avoid A’s obligation to contribute to the 
partnership. The rules of section 752 must be 
applied as if A’s obligation to contribute did 
not exist. Accordingly, the $150,000 liability 
is a recourse liability that is allocated en-
tirely to B.

[T.D. 8380, 56 FR 66351, Dec. 23, 1991; 57 FR 
4913, Feb. 10, 1992; 57 FR 5054, Feb. 12, 1992; 57 
FR 5511, Feb. 14, 1992]

§ 1.752–3 Partner’s share of non-
recourse liabilities. 

(a) In general. A partner’s share of the 
nonrecourse liabilities of a partnership 
equals the sum of paragraphs (a)(1) 
through (a)(3) of this section as fol-
lows—
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(1) The partner’s share of partnership 
minimum gain determined in accord-
ance with the rules of section 704(b) 
and the regulations thereunder; 

(2) The amount of any taxable gain 
that would be allocated to the partner 
under section 704(c) (or in the same 
manner as section 704(c) in connection 
with a revaluation of partnership prop-
erty) if the partnership disposed of (in 
a taxable transaction) all partnership 
property subject to one or more non-
recourse liabilities of the partnership 
in full satisfaction of the liabilities and 
for no other consideration; and 

(3) The partner’s share of the excess 
nonrecourse liabilities (those not allo-
cated under paragraphs (a)(1) and (a)(2) 
of this section) of the partnership as 
determined in accordance with the 
partner’s share of partnership profits. 
The partner’s interest in partnership 
profits is determined by taking into ac-
count all facts and circumstances re-
lating to the economic arrangement of 
the partners. The partnership agree-
ment may specify the partners’ inter-
ests in partnership profits for purposes 
of allocating excess nonrecourse liabil-
ities provided the interests so specified 
are reasonably consistent with alloca-
tions (that have substantial economic 
effect under the section 704(b) regula-
tions) of some other significant item of 
partnership income or gain. Alter-
natively, excess nonrecourse liabilities 
may be allocated among the partners 
in accordance with the manner in 
which it is reasonably expected that 
the deductions attributable to those 
nonrecourse liabilities will be allo-
cated. Additionally, the partnership 
may first allocate an excess non-
recourse liability to a partner up to the 
amount of built-in gain that is allo-
cable to the partner on section 704(c) 
property (as defined under § 1.704–
3(a)(3)(ii)) or property for which reverse 
section 704(c) allocations are applicable 
(as described in § 1.704–3(a)(6)(i)) where 
such property is subject to the non-
recourse liability to the extent that 
such built-in gain exceeds the gain de-
scribed in paragraph (a)(2) of this sec-
tion with respect to such property. 
This additional method does not apply 
for purposes of § 1.707–5(a)(2)(ii). To the 
extent that a partnership uses this ad-
ditional method and the entire amount 

of the excess nonrecourse liability is 
not allocated to the contributing part-
ner, the partnership must allocate the 
remaining amount of the excess non-
recourse liability under one of the 
other methods in this paragraph (a)(3). 
Excess nonrecourse liabilities are not 
required to be allocated under the same 
method each year. 

(b) Allocation of a single nonrecourse li-
ability among multiple properties—(1) In 
general. For purposes of determining 
the amount of taxable gain under para-
graph (a)(2) of this section, if a partner-
ship holds multiple properties subject 
to a single nonrecourse liability, the 
partnership may allocate the liability 
among the multiple properties under 
any reasonable method. A method is 
not reasonable if it allocates to any 
item of property an amount of the li-
ability that, when combined with any 
other liabilities allocated to the prop-
erty, is in excess of the fair market 
value of the property at the time the 
liability is incurred. The portion of the 
nonrecourse liability allocated to each 
item of partnership property is then 
treated as a separate loan under para-
graph (a)(2) of this section. In general, 
a partnership may not change the 
method of allocating a single non-
recourse liability under this paragraph 
(b) while any portion of the liability is 
outstanding. However, if one or more of 
the multiple properties subject to the 
liability is no longer subject to the li-
ability, the portion of the liability al-
located to that property must be re-
allocated among the properties still 
subject to the liability so that the 
amount of the liability allocated to 
any property does not exceed the fair 
market value of such property at the 
time of reallocation. 

(2) Reductions in principal. For pur-
poses of this paragraph (b), when the 
outstanding principal of a partnership 
liability is reduced, the reduction of 
outstanding principal is allocated 
among the multiple properties in the 
same proportion that the partnership 
liability originally was allocated to the 
properties under paragraph (b)(1) of 
this section. 

(c) Examples. The following examples 
illustrate the principles of this section:
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Example 1. Partner’s share of nonrecourse 
liabilities. The AB partnership purchases de-
preciable property for a $1,000 purchase 
money note that is nonrecourse liability 
under the rules of this section. Assume that 
this is the only nonrecourse liability of the 
partnership, and that no principal payments 
are due on the purchase money note for a 
year. The partnership agreement provides 
that all items of income, gain, loss, and de-
duction are allocated equally. Immediately 
after purchasing the depreciable property, 
the partners share the nonrecourse liability 
equally because they have equal interests in 
partnership profits. A and B are each treated 
as if they contributed $500 to the partnership 
to reflect each partner’s increase in his or 
her share of partnership liabilities (from $0 
to $500). The minimum gain with respect to 
an item of partnership property subject to a 
nonrecourse liability equals the amount of 
gain that would be recognized if the partner-
ship disposed of the property in full satisfac-
tion of the nonrecourse liability and for no 
other consideration. Therefore, if the part-
nership claims a depreciation deduction of 
$200 for the depreciable property for the year 
it acquires that property, partnership min-
imum gain for the year will increase by $200 
(the excess of the $1,000 nonrecourse liability 
over the $800 adjusted tax basis of the prop-
erty). See section 704(b) and the regulations 
thereunder. A and B each have a $100 share of 
partnership minimum gain at the end of that 
year because the depreciation deduction is 
treated as a nonrecourse deduction. See sec-
tion 704(b) and the regulation thereunder. 
Accordingly, at the end of that year, A and 
B are allocated $100 each of the nonrecourse 
liability to match their shares of partnership 
minimum gain. The remaining $800 of the 
nonrecourse liability will be allocated equal-
ly between A and B ($400 each).

Example 2. Excess nonrecourse liabilities allo-
cated consistently with reasonably expected de-
ductions. The facts are the same as in Exam-
ple 1 except that the partnership agreement 
provides that depreciation deductions will be 
allocated to A. The partners agree to allo-
cate excess nonrecourse liabilities in accord-
ance with the manner in which it is reason-
ably expected that the deductions attrib-
utable to those nonrecourse liabilities will 
be allocated. Assuming that the allocation of 
all of the depreciation deductions to A is 
valid under section 704(b), immediately after 
purchasing the depreciable property, A’s 
share of the nonrecourse liability is $1,000. 
Accordingly, A is treated as if A contributed 
$1,000 to the partnership.

Example 3. Allocation of liability among mul-
tiple properties. (i) A and B are equal partners 
in a partnership (PRS). A contributes $70 of 
cash in exchange for a 50-percent interest in 
PRS. B contributes two items of property, X 
and Y, in exchange for a 50-percent interest 
in PRS. Property X has a fair market value 
(and book value) of $70 and an adjusted basis 

of $40, and is subject to a nonrecourse liabil-
ity of $50. Property Y has a fair market value 
(and book value) of $120, an adjusted basis of 
$40, and is subject to a nonrecourse liability 
of $70. Immediately after the initial con-
tributions, PRS refinances the two separate 
liabilities with a single $120 nonrecourse li-
ability. All of the built-in gain attributable 
to Property X ($30) and Property Y ($80) is 
section 704(c) gain allocable to B. 

(ii) The amount of the nonrecourse liabil-
ity ($120) is less than the total book value of 
all of the properties that are subject to such 
liability ($70 + $120 = $190), so there is no 
partnership minimum gain. § 1.704–2(d). Ac-
cordingly, no portion of the liability is allo-
cated pursuant to paragraph (a)(1) of this 
section. 

(iii) Pursuant to paragraph (b)(1) of this 
section, PRS decides to allocate the non-
recourse liability evenly between the Prop-
erties X and Y. Accordingly, each of Prop-
erties X and Y are treated as being subject to 
a separate $60 nonrecourse liability for pur-
poses of applying paragraph (a)(2) of this sec-
tion. Under paragraph (a)(2) of this section, 
B will be allocated $20 of the liability for 
each of Properties X and Y (in each case, $60 
liability minus $40 adjusted basis). As a re-
sult, a portion of the liability is allocated 
pursuant to paragraph (a)(2) of this section 
as follows:

Partner Property Tier 1 Tier 2 

A ............................ X ............................ $0 $0 
Y ............................ 0 0 

B ............................ X ............................ 0 20 
Y ............................ 0 20

(iv) PRS has $80 of excess nonrecourse li-
ability that it may allocate in any manner 
consistent with paragraph (a)(3) of this sec-
tion. PRS determines to allocate the $80 of 
excess nonrecourse liabilities to the partners 
up to their share of the remaining section 
704(c) gain on the properties, with any re-
maining amount of liabilities being allocated 
equally to A and B consistent with their 
equal interests in partnership profits. B has 
$70 of remaining section 704(c) gain ($10 on 
Property X and $60 on Property Y), and thus 
will be allocated $70 of the liability in ac-
cordance with this gain. 

The remaining $10 is divided equally be-
tween A and B. Accordingly, the overall allo-
cation of the $120 nonrecourse liability is as 
follows:

Partner Tier 1 Tier 2 Tier 3 Total 

A ................................ $0 $0 $5 $5 
B ................................ 0 40 75 115

[T.D. 8380, 56 FR 66355, Dec. 23, 1991, as 
amended by T.D. 8906, 65 FR 64890, Oct. 31, 
2000]

VerDate jul<14>2003 04:06 Apr 24, 2004 Jkt 203089 PO 00000 Frm 00564 Fmt 8010 Sfmt 8010 Y:\SGML\203089T.XXX 203089T


