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purchaser the partner’s share of part-
nership liabilities in the amount of
$250, the seller realizes $1,000 on the
transaction.

(i) Bifurcation of partnership liabilities.
If one or more partners bears the eco-
nomic risk of loss as to part, but not
all, of a partnership liability rep-
resented by a single contractual obliga-
tion, that liability is treated as two or
more separate liabilities for purposes
of section 752. The portion of the liabil-
ity as to which one or more partners
bear the economic risk of loss is a re-
course liability and the remainder of
the liability, if any, is a nonrecourse li-
ability.

[T.D. 8380, 56 FR 66351, Dec. 23, 1991, as
amended by T.D. 8925, 66 FR 723, Jan. 4, 2001]

§1.752-2 Partner’s share of resource li-
abilities.

(@) In general. A partner’s share of a
recourse partnership liability equals
the portion of that liability, if any, for
which the partner or related person
bears the economic risk of loss. The de-
termination of the extent to which a
partner bears the economic risk of loss
for a partnership liability is made
under the rules in paragraphs (b)
through (j) of this section.

(b) Obligation to make a payment. (1)
In general. Except as otherwise pro-
vided in this section, a partner bears
the economic risk of loss for a partner-
ship liability to the extent that, if the
partnership constructively liquidated,
the partner or related person would be
obligated to make a payment to any
person (or a contribution to the part-
nership) because that liability becomes
due and payable and the partner or re-
lated person would not be entitled to
reimbursement from another partner
or person that is a related person to
another partner. Upon a constructive
liquidation, all of the following events
are deemed to occur simultaneously:

(i) All of the partnership’s liabilities
become payable in full;

(if) With the exception of property
contributed to secure a partnership li-
ability (see §1.752-2(h)(2)), all of the
partnership’s assets, including cash,
have a value of zero;

(iii) The partnership disposes of all of
its property in a fully taxable trans-
action for no consideration (except re-
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lief from liabilities for which the
creditors’s right to repayment is lim-
ited solely to one or more assets of the
partnership);

(iv) All items of income, gain, loss, or
deduction are allocated among the
partners; and

(v) The partnership liquidates.

(2) Treatment upon deemed disposition.
For purposes of paragraph (b)(1) of this
section, gain or loss on the deemed dis-
position of the partnership’s assets is
computed in accordance with the fol-
lowing:

(i) If the creditor’s right to repay-
ment of a partnership liability is lim-
ited solely to one or more assets of the
partnership, gain or loss is recognized
in an amount equal to the difference
between the amount of the liability
that is extinguished by the deemed dis-
position and the tax basis (or book
value to the extent section 704(c) or
§1.704-1(b)(4)(i) applies) in those assets.

(if) A loss is recognized equal to the
remaining tax basis (or book value to
the extent section 704(c) or §1.704-
1(b)(4)(i) applies) of all the partner-
ship’s assets not taken into account in
paragraph (b)(2)(i) of this section.

(3) Obligations recognized. The deter-
mination of the extent to which a part-
ner or related person has an obligation
to make a payment under paragraph
(b)(1) of this section is based on the
facts and circumstances at the time of
the determination. All statutory and
contractual obligations relating to the
partnership liability are taken into ac-
count for purposes of applying this sec-
tion, including:

(i) Contractual obligations outside
the partnership agreement such as
guarantees, indemnifications, reim-
bursement agreements, and other obli-
gations running directly to creditors or
to other partners, or to the partner-
ship;

(ii) Obligations to the partnership
that are imposed by the partnership
agreement, including the obligation to
make a capital contribution and to re-
store a deficit capital account upon lig-
uidation of the partnership; and

(iii) Payment obligations (whether in
the form of direct remittances to an-
other partner or a contribution to the
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partnership) imposed by state law, in-
cluding the governing state partner-
ship statute.

To the extent that the obligation of a
partner to make a payment with re-
spect to a partnership liability is not
recognized under this paragraph (b)(3),
paragraph (b) of this section is applied
as if the obligation did not exist.

(4) Contingent obligations. A payment
obligation is disregarded if, taking into
account all the facts and cir-
cumstances, the obligation is subject
to contingencies that make it unlikely
that the obligation will ever be dis-
charged. If a payment obligation would
arise at a future time after the occur-
rence of an event that is not deter-
minable with reasonable certainty, the
obligation is ignored until the event
occurs.

(5) Reimbursement rights. A partner’s
or related person’s obligation to make
a payment with respect to a partner-
ship liability is reduced to the extent
that the partner or related person is
entitled to reimbursement from an-
other partner or a person who is a re-
lated person to another partner.

(6) Deemed satisfaction of obligation.
For purposes of determining the extent
to which a partner or related person
has a payment obligation and the eco-
nomic risk of loss, it is assumed that
all partners and related persons who
have obligations to make payments ac-
tually perform those obligations, irre-
spective of their actual net worth, un-
less the facts and circumstances indi-
cate a plan to circumvent or avoid the
obligation. See §1.752-2(j).

(c) Partner or related person as lender—
(1) In general. A partner bears the eco-
nomic risk of loss for a partnership li-
ability to the extent that the partner
or a related person makes (or acquires
an interest in) a nonrecourse loan to
the partnership and the economic risk
of loss for the liability is not borne by
another partner.

(2) Wrapped debt. If a partnership li-
ability is owed to a partner or related
person and that liability includes (i.e.,
is “wrapped’’ around) a nonrecourse ob-
ligation encumbering partnership prop-
erty that is owed to another person,
the partnership liability will be treated
as two separate liabilities. The portion
of the partnership liability cor-
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responding to the wrapped debt is
treated as a liability owed to another
person.

(d) De minimis exceptions—(1) Partner
as lender. The general rule contained in
paragraph (c)(1) of this section does not
apply if a partner or related person
whose interest (directly or indirectly
through one or more partnerships in-
cluding the interest of any related per-
son) in each item of partnership in-
come, gain, loss, deduction, or credit
for every taxable year that the partner
is a partner in the partnership is 10
percent or less, makes a loan to the
partnership which constitutes qualified
nonrecourse financing within the
meaning of section 465(b)(6) (deter-
mined without regard to the type of ac-
tivity financed).

(2) Partner as guarantor. The general
rule contained in paragraph (b)(1) of
this section does not apply if a partner
or related person whose interest (di-
rectly or indirectly through one or
more partnerships including the inter-
est of any related person) in each item
of partnership income, gain, loss, de-
duction, or credit for every taxable
year that the partner is a partner in
the partnership is 10 percent or less,
guarantees a loan that would otherwise
be a nonrecourse loan of the partner-
ship and which would constitute quali-
fied nonrecourse financing within the
meaning of section 465(b)(6) (without
regard to the type of activity financed)
if the guarantor had made the loan to
the partnership.

(e) Special rule for nonrecourse liability
with interest guaranteed by a partner—(1)
In general. For purposes of this section,
if one or more partners or related per-
sons have guaranteed the payment of
more than 25 percent of the total inter-
est that will accrue on a partnership
nonrecourse liability over its remain-
ing term, and it is reasonable to expect
that the guarantor will be required to
pay substantially all of the guaranteed
future interest if the partnership fails
to do so, then the liability is treated as
two separate partnership liabilities. If
this rule applies, the partner or related
person that has guaranteed the pay-
ment of interest is treated as bearing
the economic risk of loss for the part-
nership liability to the extent of the
present value of the guaranteed future
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interest payments. The remainder of
the stated principal amount of the
partnership liability constitutes a non-
recourse liability. Generally, in apply-
ing this rule, it is reasonable to expect
that the guarantor will be required to
pay substantially all of the guaranteed
future interest if, upon a default in
payment by the partnership, the lender
can enforce the interest guaranty with-
out foreclosing on the property and
thereby extinguishing the underlying
debt. The guarantee of interest rule
continues to apply even after the point
at which the amount of guaranteed in-
terest that will accrue is less than 25
percent of the total interest that will
accrue on the liability.

(2) Computation of present value. The
present value of the guaranteed future
interest payments is computed using a
discount rate equal to either the inter-
est rate stated in the loan documents,
or if interest is imputed under either
section 483 or section 1274, the applica-
ble federal rate, compounded semi-an-
nually. The computation takes into ac-
count any payment of interest that the
partner or related person may be re-
quired to make only to the extent that
the interest will accrue economically
(determined in accordance with section
446 and the regulations thereunder)
after the date of the interest guar-
antee. If the loan document contains a
variable rate of interest that is an in-
terest rate based on current values of
an objective interest index, the present
value is computed on the assumption
that the interest determined under the
objective interest index on the date of
the computation will remain constant
over the term of the loan. The term
‘“‘objective interest index’’ has the
meaning given to it in section 1275 and
the regulations thereunder (relating to
variable rate debt instruments). Exam-
ples of an objective interest index in-
clude the prime rate of a designated fi-
nancial institution, LIBOR (London
Interbank Offered Rate), and the appli-
cable federal rate under section 1274(d).

(3) Safe harbor. The general rule con-
tained in paragraph (e)(1) of this sec-
tion does not apply to a partnership
nonrecourse liability if the guarantee
of interest by the partner or related
person is for a period not in excess of
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the lesser of five years or one-third of
the term of the liability.

(4) De minimis exception. The general
rule contained in paragraph (e)(1) of
this section does not apply if a partner
or related person whose interest (di-
rectly or indirectly through one or
more partnerships including the inter-
est of any related person) in each item
of partnership income, gain, loss, de-
duction, or credit for every taxable
year that the partner is a partner in
the partnership is 10 percent of less,
guarantees the interest on a loan to
that partnership which constitutes
qualified nonrecourse financing within
the meaning of section 465(b)(6) (deter-
mined without regard to the type of ac-
tivity financed). An allocation of inter-
est to the extent paid by the guarantor
is not treated as a partnership item of
deduction or loss subject to the 10 per-
cent or less rule.

(f) Examples. The following examples
illustrate the principles of paragraphs
(a) through (e) of this section.

Example 1. Determining when a partner
bears the economic risk of loss. A and B form
a general partnership with each contributing
$100 in cash. The partnership purchases an
office building on leased land for $1,000 from
an unrelated seller, paying $200 in cash and
executing a note to the seller for the balance
of $800. The note is a general obligation of
the partnership, i.e., no partner has been re-
lieved from personal liability. The partner-
ship agreement provides that all items are
allocated equally except that tax losses are
specially allocated 90% to A and 10% to B
and that capital accounts will be maintained
in accordance with the regulations under
section 704(b), including a deficit capital ac-
count restoration obligation on liquidation.
In a constructive liquidation, the $800 liabil-
ity becomes due and payable. All of the part-
nership’s assets, including the building, are
deemed to be worthless. The building is
deemed sold for a value of zero. Capital ac-
counts are adjusted to reflect the loss on the
hypothetical disposition, as follows:

A B
Initial contribution $100 $100
Loss on hypothetical sale ... (900) (100)

($800) $0

Other than the partners’ obligation to fund
negative capital accounts on liquidation,
there are no other contractual or statutory
payment obligations existing between the
partners, the partnership and the lender.
Therefore, $800 of the partnership liability is
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classified as a recourse liability because one
or more partners bears the economic risk of
loss for non-payment. B has no share of the
$800 liability since the constructive liquida-
tion produces no payment obligation for B.
A’s share of the partnership liability is $800
because A would have an obligation in that
amount to make a contribution to the part-
nership.

Example 2. Recourse liability; deficit restora-
tion obligation. C and D each contribute $500
in cash to the capital of a new general part-
nership, CD. CD purchases property from an
unrelated seller for $1,000 in cash and a $9,000
mortgage note. The note is a general obliga-
tion of the partnership, i.e., no partner has
been relieved from personal liability. The
partnership agreement provides that profits
and losses are to be divided 40% to C and 60%
to D. C and D are required to make up any
deficit in their capital accounts. In a con-
structive liquidation, all partnership assets
are deemed to become worthless and all part-
nership liabilities become due and payable in
full. The partnership is deemed to dispose of
all its assets in a fully taxable transaction
for no consideration. Capital accounts are
adjusted to reflect the loss on the hypo-
thetical disposition, as follows:

C D
Initial contribution ............ccccc..... $500 $500
Loss on hypothetical sale .......... (4,000) (6,000)
($3,500) ($5,500)

C’s capital account reflects a deficit that C
would have to make up to $3,500 and D’s cap-
ital account reflects a deficit that D would
have to make up of $5,500. Therefore, the
$9,000 mortgage note is a recourse liability
because one or more partners bear the eco-
nomic risk of loss for the liability. C’s share
of the recourse liability is $3,500 and D’s
share is $5,500.

Example 3. Guarantee by limited partner;
partner deemed to satisfy obligation. E and F
form a limited partnership. E, the general
partner, contributes $2,000 and F, the limited
partner, contributes $8,000 in cash to the
partnership. The partnership agreement allo-
cates losses 20% to E and 80% to F until F’s
capital account is reduced to zero, after
which all losses are allocated to E. The part-
nership purchases depreciable property for
$25,000 using its $10,000 cash and a $15,000 re-
course loan from a bank. F guarantees pay-
ment of the $15,000 loan to the extent the
loan remains unpaid after the bank has ex-
hausted its remedies against the partnership.
In a constructive liquidation, the $15,000 li-
ability becomes due and payable. All of the
partnership’s assets, including the depre-
ciable property, are deemed to be worthless.
The depreciable property is deemed sold for
a value of zero. Capital accounts are adjusted
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to reflect the loss on the hypothetical dis-
position, as follows:

E F
Initial contribution $2,000 $8,000
Loss on hypothetical sale . (17,000) (8,000)
($15,000) $0

E, as a general partner, would be obligated
by operation of law to make a net contribu-
tion to the partnership of $15,000. Because E
is assumed to satisfy that obligation, it is
also assumed that F would not have to sat-
isfy F’s guarantee. The $15,000 mortgage is
treated as a recourse liability because one or
more partners bear the economic risk of loss.
E’s share of the liability is $15,000, and F’s
share is zero. This would be so even if E’s net
worth at the time of the determination is
less than $15,000, unless the facts and cir-
cumstances indicate a plan to circumvent or
avoid E’s obligation to contribute to the
partnership.

Example 4. Partner guarantee with right of
subrogation. G, a limited partner in the GH
partnership, guarantees a portion of a part-
nership liability. The liability is a general
obligation of the partnership, i.e., no partner
has been relieved from personal liability. If
under state law G is subrogated to the rights
of the lender, G would have the right to re-
cover the amount G paid to the recourse
lender from the general partner. Therefore,
G does not bear the economic risk of loss for
the partnership liability.

Example 5. Bifurcation of partnership liabil-
ity; guarantee of part of nonrecourse liability. A
partnership borrows $10,000, secured by a
mortgage on real property. The mortgage
note contains an exoneration clause which
provides that in the event of default, the
holder’s only remedy is to foreclose on the
property. The holder may not look to any
other partnership asset or to any partner to
pay the liability. However, to induce the
lender to make the loan, a partner guaran-
tees payment of $200 of the loan principal.
The exoneration clause does not apply to the
partner’s guarantee. If the partner paid pur-
suant to the guarantee, the partner would be
subrogated to the rights of the lender with
respect to $200 of the mortgage debt, but the
partner is not otherwise entitled to reim-
bursement from the partnership or any part-
ner. For purposes of section 752, $200 of the
$10,000 mortgage liability is treated as a re-
course liability of the partnership and $9,800
is treated as a nonrecourse liability of the
partnership. The partner’s share of the re-
course liability of the partnership is $200.

Example 6. Wrapped debt. I, an individual,
purchases real estate from an unrelated sell-
er for $10,000, paying $1,000 in cash and giving
a $9,000 purchase mortgage note on which |
has no personal liability and as to which the
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seller can look only to the property for satis-
faction. At a time when the property is
worth $15,000, | sells the property to a part-
nership in which I is a general partner. The
partnership pays for the property with a
partnership purchase money mortgage note
of $15,000 on which neither the partnership
nor any partner (or person related to a part-
ner) has personal liability. The $15,000 mort-
gage note is a wrapped debt that includes the
$9,000 obligation to the original seller. The
liability is a recourse liability to the extent
of $6,000 because | is the creditor with re-
spect to the loan and | bears the economic
risk of loss for $6,000. I's share of the re-
course liability is $6,000. The remaining
$9,000 is treated as a partnership nonrecourse
liability that is owed to the unrelated seller.

Example 7. Guarantee of interest by partner
treated as part recourse and part nonrecourse.
On January 1, 1992, a partnership obtains a
$4,000,000 loan secured by a shopping center
owned by the partnership. Neither the part-
nership nor any partner has any personal li-
ability under the loan documents for repay-
ment of the stated principal amount. Inter-
est accrues at a 15 percent annual rate and is
payable on December 31 of each year. The
principal is payable in a lump sum on De-
cember 31, 2006. A partner guarantees pay-
ment of 50 percent of each interest payment
required by the loan. The guarantee can be
enforced without first foreclosing on the
property. When the partnership obtains the
loan, the present value (discounted at 15 per-
cent, compounded annually) of the future in-
terest payments is $3,508,422, and of the fu-
ture principal payment is $491,578. If tested
on that date, the loan would be treated as a
partnership liability of $1,754,211
($3,508,422x.5) for which the guaranteeing
partner bears the economic risk of loss and a
partnership nonrecourse liability of $2,245,789
($1,754,211 + $491,578).

Example 8. Contingent obligation not recog-
nized. J and K form a general partnership
with cash contributions of $2,500 each. J and
K share partnership profits and losses equal-
ly. The partnership purchases an apartment
building for its $5,000 of cash and a $20,000
nonrecourse loan from a commercial bank.
The nonrecourse loan is secured by a mort-
gage on the building. The loan documents
provide that the partnership will be liable
for the outstanding balance of the loan on a
recourse basis to the extent of any decrease
in the value of the apartment building re-
sulting from the partnership’s failure prop-
erly to maintain the property. There are no
facts that establish with reasonable cer-
tainty the existence of any liability on the
part of the partnership (and its partners) for
damages resulting from the partnership’s
failure properly to maintain the building.
Therefore, no partner bears the economic
risk of loss, and the liability constitutes a
nonrecourse liability. Under §1.752-3, J and K
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share this nonrecourse liability equally be-
cause they share all profits and losses equal-

ly.

(9) Time-value-of-money consider-
ations—(1) In general. The extent to
which a partner or related person bears
the economic risk of loss is determined
by taking into account any delay in
the time when a payment or contribu-
tion obligation with respect to a part-
nership liability is to be satisfied. If a
payment obligation with respect to a
partnership liability is not required to
be satisfied within a reasonable time
after the liability becomes due and
payable, or if the obligation to make a
contribution to the partnership is not
required to be satisfied before the later
of—

(i) The end of the year in which the
partner’s interest is liquidated, or

(ii) 90 days after the liquidation,

the obligation is recognized only to the
extent of the value of the obligation.

(2) Valuation of an obligation. The
value of a payment or contribution ob-
ligation that is not required to be sat-
isfied within the time period specified
in paragraph (g)(1) of this section
equals the entire principal balance of
the obligation only if the obligation
bears interest equal to or greater than
the applicable federal rate under sec-
tion 1274(d) at the time of valuation,
commencing on—

(i) In the case of a payment obliga-
tion, the date that the partnership li-
ability to a creditor or other person to
whom the obligation relates becomes
due and payable, or

(ii) In the case of a contribution obli-
gation, the date of the liquidation of
the partner’s interest in the partner-
ship. If the obligation does not bear in-
terest at a rate at least equal to the
applicable federal rate at the time of
valuation, the value of the obligation
is discounted to the present value of all
payments due from the partner or re-
lated person (i.e., the imputed principal
amount computed under section
1274(b)). For purposes of making this
present value determination, the part-
nership is deemed to have construc-
tively liquidated as of the date on
which the payment obligation is valued
and the payment obligation is assumed
to be a debt instrument subject to the
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rules of section 1274 (i.e., the debt in-
strument is treated as if it were issued
for property at the time of the valu-
ation).

(3) Satisfaction of obligation with part-
ner’s promissory note. An obligation is
not satisfied by the transfer to the ob-
ligee of a promissory note by a partner
or related person unless the note is
readily tradeable on an established se-
curities market.

(4) Example. The following example il-
lustrates the principle of paragraph (g)
of this section.

Example. Value of obligation not required
to be satisfied within specified time period.
A, the general partner, and B, the limited
partner, each contributes $10,000 to partner-
ship AB. AB purchases property from an un-
related seller for $20,000 in cash and a $70,000
recourse purchase money note. The partner-
ship agreement provides that profits and
losses are to be divided equally. A and B are
required to make up any deficit in their cap-
ital accounts. While A is required to restore
any deficit balance in A’s capital account
within 90 days after the date of liquidation of
the partnership, B is not required to restore
any deficit for two years following the date
of liquidation. The deficit in B’s capital ac-
count will not bear interest during that two-
year period. In a constructive liquidation, all
partnership assets are deemed to become
worthless and all partnership liabilities be-
come due and payable in full. The partner-
ship is deemed to dispose of all its assets in
a fully taxable transaction for no consider-
ation. Capital accounts are adjusted to re-
flect the loss on the hypothetical disposi-
tion, as follows:

A B
Initial contribution ....... $10,000 $10,000
Loss on hypothetical sa (45,000) (45,000)
(35,000) (35,000)

A’s and B’s capital accounts each reflect
deficits of $35,000. B’s obligation to make a
contribution pursuant to B’s deficit restora-
tion obligation is recognized only to the ex-
tent of the fair market value of that obliga-
tion at the time of the constructive liquida-
tion because B is not required to satisfy that
obligation by the later of the end of the part-
nership taxable year in which B’s interest is
liquidated or within 90 days after the date of
the liquidation. Because B’s obligation does
not bear interest, the fair market value is
deemed to equal the imputed principal
amount under section 1274(b). Under section
1274(b), the imputed principal amount of a
debt instrument equals the present value of
all payments due under the debt instrument.

§1.752-2

Assume the applicable federal rate with re-
spect to B’s obligation is 10 percent com-
pounded semiannually. Using this discount
rate, the present value of the $35,000 payment
that B would be required to make two years
after the constructive liquidation to restore
the deficit balance in B’s capital account
equals $28,795. To the extent that B’s deficit
restoration obligation is not recognized, it is
assumed that B’s obligation does not exist.
Therefore, A, as the sole general partner,
would be obligated by operation of law to
contribute an additional $6,205 of capital to
the partnership. Accordingly, under para-
graph (g) of this section, B bears the eco-
nomic risk of loss for $28,795 and A bears the
economic risk of loss for $41,205 ($35,000 +
$6,205).

(h) Partner providing property as secu-
rity for partnership liability—(1) Direct
pledge. A partner is considered to bear
the economic risk of loss for a partner-
ship liability to the extent of the value
of any the partner’s or related person’s
separate property (other than a direct
or indirect interest in the partnership)
that is pledged as security for the part-
nership liability.

(2) Indirect pledge. A partner is con-
sidered to bear the economic risk of
loss for a partnership liability to the
extent of the value of any property
that the partner contributes to the
partnership solely for the purpose of
securing a partnership liability. Con-
tributed property is not treated as con-
tributed solely for the purpose of secur-
ing a partnership liability unless sub-
stantially all of the items of income,
gain, loss, and deduction attributable
to the contributed property are allo-
cated to the contributing partner, and
this allocation is generally greater
than the partner’s share of other sig-
nificant items of partnership income,
gain, loss, or deduction.

(3) Valuation. The extent to which a
partner bears the economic risk of loss
as a result of a direct pledge described
in paragraph (h)(1) of this section or an
indirect pledge described in paragraph
(h)(2) of this section is limited to the
fair market value of the property at
the time of the pledge or contribution.

(4) Partner’s promissory note. For pur-
poses of paragraph (h)(2) of this sec-
tion, a promissory note of the partner
or related person that is contributed to
the partnership shall not be taken into
account unless the note is readily
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tradeable on an established securities
market.

(i) Treatment of recourse liabilities in
tiered partnerships. If a partnership (the
‘“‘upper-tier partnership”) owns (di-
rectly or indirectly through one or
more partnerships) an interest in an-
other partnership (the ““lower-tier part-
nership’’), the liabilities of the lower-
tier partnership are allocated to the
upper-tier partnership in an amount
equal to the sum of the following—

(1) The amount of the economic risk
of loss that the upper-tier partnership
bears with respect to the liabilities;
and

(2) Any other amount of the liabil-
ities with respect to which partners of
the upper-tier partnership bear the eco-
nomic risk of loss.

(J) Anti-abuse rules—(1) In general. An
obligation of a partner or related per-
son to make a payment may be dis-
regarded or treated as an obligation of
another person for purposes of this sec-
tion if facts and circumstances indi-
cate that a principal purpose of the ar-
rangement between the parties is to
eliminate the partner’s economic risk
of loss with respect to that obligation
or create the appearance of the partner
or related person bearing the economic
risk of loss when, in fact, the substance
of the arrangement is otherwise. Cir-
cumstances with respect to which a
payment obligation may be disregarded
include, but are not limited to, the sit-
uations described in paragraphs (j)(2)
and (j)(3) of this section.

(2) Arrangements tantamount to a guar-
antee. Irrespective of the form of a con-
tractual obligation, a partner is consid-
ered to bear the economic risk of loss
with respect to a partnership liability,
or a portion thereof, to the extent that:

(i) The partner or related person un-
dertakes one or more contractual obli-
gations so that the partnership may
obtain a loan;

(i) The contractual obligations of
the partner or related person eliminate
substantially all the risk to the lender
that the partnership will not satisfy its
obligations under the loan; and

(iii) One of the principal purposes of
using the contractual obligations is to
attempt to permit partners (other than
those who are directly or indirectly lia-
ble for the obligation) to include a por-
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tion of the loan in the basis of their
partnership interests.

The partners are considered to bear the
economic risk of loss for the liability
in accordance with their relative eco-
nomic burdens for the liability pursu-
ant to the contractual obligations. For
example, a lease between a partner and
a partnership which is not on commer-
cially reasonable terms may be tanta-
mount to a guarantee by the partner of
a partnership liability.

(3) Plan to circumvent or avoid the obli-
gation. An obligation of a partner to
make a payment is not recognized if
the facts and circumstances evidence a
plan to circumvent or avoid the obliga-
tion.

(4) Example. The following example il-
lustrates the principle of paragraph
(J)(3) of this section.

Example. Plan to circumvent or avoid obli-
gation. A and B form a general partnership.
A, a corporation, contributes $20,000 and B
contributes $80,000 to the partnership. A is
obligated to restore any deficit in its part-
nership capital account. The partnership
agreement allocates losses 20% to A and 80%
to B until B’s capital account is reduced to
zero, after which all losses are allocated to
A. The partnership purchases depreciable
property for $250,000 using its $100,000 cash
and a $150,000 recourse loan from a bank. B
guarantees payment of the $150,000 loan to
the extent the loan remains unpaid after the
bank has exhausted its remedies against the
partnership. A is a subsidiary, formed by a
parent of a consolidated group, with capital
limited to $20,000 to allow the consolidated
group to enjoy the tax losses generated by
the property while at the same time limiting
its monetary exposure for such losses. These
facts, when considered together with B’s
guarantee, indicate a plan to circumvent or
avoid A’s obligation to contribute to the
partnership. The rules of section 752 must be
applied as if A’s obligation to contribute did
not exist. Accordingly, the $150,000 liability
is a recourse liability that is allocated en-
tirely to B.

[T.D. 8380, 56 FR 66351, Dec. 23, 1991; 57 FR
4913, Feb. 10, 1992; 57 FR 5054, Feb. 12, 1992; 57
FR 5511, Feb. 14, 1992]

§1.752-3 Partner’s share of
recourse liabilities.

(a) In general. A partner’s share of the
nonrecourse liabilities of a partnership
equals the sum of paragraphs (a)(1)
through (a)(3) of this section as fol-
lows—

non-
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