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net income, as defined in section 665(a), at-
tributable to the property deemed trans-
ferred.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§1.679-7 Effective dates.

(a) In general. Except as provided in
paragraph (b) of this section, the rules
of 8§1.679-1, 1.679-2, 1.679-3, and 1.679-4
apply with respect to transfers after
August 7, 2000.

(b) Special rules. (1) The rules of
§1.679-4(c) and (d) apply to an obliga-
tion issued after February 6, 1995,
whether or not in accordance with a
pre-existing arrangement or under-
standing. For purposes of the rules of
§1.679-4(c) and (d), if an obligation
issued on or before February 6, 1995, is
modified after that date, and the modi-
fication is a significant modification
within the meaning of §1.1001-3, the ob-
ligation is treated as if it were issued
on the date of the modification. How-
ever, the penalty provided in section
6677 applies only to a failure to report
transfers in exchange for obligations
issued after August 20, 1996.

(2) The rules of §1.679-5 apply to per-
sons whose residency starting date is
after August 7, 2000.

(3) The rules of §1.679-6 apply to
trusts that become foreign trusts after
August 7, 2000.

[T.D. 8955, 66 FR 37889, July 20, 2001]
MISCELLANEOUS

§1.681(a)-1 Limitation on charitable
contributions deductions of trusts;
scope of section 681.

Under section 681, the unlimited
charitable contributions deduction oth-
erwise allowable to a trust under sec-
tion 642(c) is, in general, subject to per-
centage limitations, corresponding to
those applicable to contributions by an

individual under section 170(b)(1) (A)
and (B), under the following cir-
cumstances;

(a) To the extent that the deduction
is allocable to ‘“‘unrelated business in-
come’’;

(b) For taxable years beginning be-
fore January 1, 1970, if the trust has en-
gaged in a prohibited transaction;

(c) For taxable years beginning be-
fore January 1, 1970, if income is accu-
mulated for a charitable purpose and
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the accumulation is (1) unreasonable,
(2) substantially diverted to a non-
charitable purpose, or (3) invested
against the interests of the charitable
beneficiaries.

Further, if the circumstance set forth
in paragraph (a) or (c) of this section is
applicable, the deduction is limited to
income actually paid out for charitable
purposes, and is not allowed for income
only set aside or to be used for those
purposes. If the circumstance set forth
in paragraph (b) of this section is appli-
cable, deductions for contributions to
the trust may be disallowed. The provi-
sions of section 681 are discussed in de-
tail in 8§1.681(a)-2 through 1.681(c)-1.
For definition of the term “‘income”,
see section 643(b) and §1.643(b)-1.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D. 7428, 41 FR 34627, Aug. 16,
1976]

§1.681(a)-2 Limitation on charitable
contributions deduction of trusts
with trade or business income.

(a) In general. No charitable contribu-
tions deduction is allowable to a trust
under section 642(c) for any taxable
year for amounts allocable to the
trust’s unrelated business income for
the taxable year. For the purpose of
section 681(a) the term unrelated busi-
ness income of a trust means an amount
which would be computed as the trust’s
unrelated business taxable income
under section 512 and the regulations
thereunder, if the trust were an organi-
zation exempt from tax under section
501(a) by reason of section 501(c)(3). For
the purpose of the computation under
section 512, the term unrelated trade or
business includes a trade or business
carried on by a partnership of which a
trust is a member, as well as one car-
ried on by the trust itself. While the
charitable contributions deduction
under section 642(c) is entirely dis-
allowed by section 681(a) for amounts
allocable to ‘‘unrelated business in-
come”’, a partial deduction is neverthe-
less allowed for such amounts by the
operation of section 512(b)(11), as illus-
trated in paragraphs (b) and (c) of this
section. This partial deduction is sub-
ject to the percentage limitations ap-
plicable to contributions by an indi-
vidual under section 170(b)(1) (A) and
(B), and is not allowed for amounts set
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aside or to be used for charitable pur-
poses but not actually paid out during
the taxable year. Charitable contribu-
tions deductions otherwise allowable
under section 170, 545(b)(2), or 642(c) for
contributions to a trust are not dis-
allowed solely because the trust has
unrelated business income.

(b) Determination of amounts allocable
to unrelated business income. In deter-
mining the amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) which are allocable to unrelated
business income, and therefore not al-
lowable as a deduction, the following
steps are taken:

(1) There is first determined the
amount which would be computed as
the trust’s unrelated business taxable
income under section 512 and the regu-
lations thereunder if the trust were an
organization exempt from tax under
section 501(a) by reason of section
501(c)(3), but without taking the chari-
table contributions deduction allowed
under section 512(b)(11).

(2) The amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) is then allocated between the
amount determined in subparagraph (1)
of this paragraph and any other income
of the trust. Unless the facts clearly in-
dicate to the contrary, the allocation
to the amount determined in subpara-
graph (1) of this paragraph is made on
the basis of the ratio (but not in excess
of 100 percent) of the amount deter-
mined in subparagraph (1) of this para-
graph to the taxable income of the
trust, determined without the deduc-
tion for personal exemption under sec-
tion 642(b), the charitable contribu-
tions deduction under section 642(c), or
the deduction for distributions to bene-
ficiaries under section 661(a).

(3) The amount for which a chari-
table contributions deduction would
otherwise be allowable under section
642(c) which is allocable to unrelated
business income as determined in sub-
paragraph (2) of this paragraph, and
therefore not allowable as a deduction,
is the amount determined in subpara-
graph (2) of this paragraph reduced by
the charitable contributions deduction
which would be allowed under section
512(b)(11) if the trust were an organiza-

§1.681(a)-2

tion exempt from tax under section
501(a) by reason of section 501(c)(3).

(c) Examples. (1) The application of
this section may be illustrated by the
following examples, in which it is as-
sumed that the Y charity is not a char-
itable organization qualifying under
section 170(b)(1)(A) (see subparagraph
(2) of this paragraph):

Example 1. The X trust has income of
$50,000. There is included in this amount a
net profit of $31,000 from the operation of a
trade or business. The trustee is required to
pay half of the trust income to A, an indi-
vidual, and the balance of the trust income
to the Y charity, an organization described
in section 170(c)(2). The trustee pays each
beneficiary $25,000. Under these facts, the un-
related business income of the trust (com-
puted before the charitable contributions de-
duction which would be allowed under sec-
tion 512(b)(11)) is $30,000 ($31,000 less the de-
duction of $1,000 allowed by section
512(b)(12)). The deduction otherwise allow-
able under section 642(c) is $25,000, the
amount paid to the Y charity. The portion
allocable to the unrelated business income
(computed as prescribed in paragraph (b)(2)
of this section) is $15,000, that is, an amount
which bears the same ratio to $25,000 as
$30,000 bears to $50,000. The portion allocable
to the unrelated business income, and there-
fore disallowed as a deduction, is $15,000 re-
duced by $6,000 (20 percent of $30,000, the
charitable contributions deduction which
would be allowable under section 512(b)(11)),
or $9,000.

Example 2. Assume the same facts as in ex-
ample 1, except that the trustee has discre-
tion as to the portion of the trust income to
be paid to each beneficiary, and the trustee
pays $40,000 to A and $10,000 to the Y charity.
The deduction otherwise allowable under
section 642(c) is $10,000. The portion allocable
to the unrelated business income computed
as prescribed in paragraph (b)(2) of this sec-
tion is $6,000, that is, an amount which bears
the same ratio to $10,000 as $30,000 bears to
$50,000. Since this amount does not exceed
the charitable contributions deduction which
would be allowable under section 512(b)(11)
($6,000, determined as in example 1), no por-
tion of it is disallowed as a deduction.

Example 3. Assume the same facts as in ex-
ample 1, except that the terms of the trust
instrument require the trustee to pay to the
Y charity the trust income, if any, derived
from the trade or business, and to pay to A
all the trust income derived from other
sources. The trustee pays $31,000 to the Y
charity and $19,000 to A. The deduction oth-
erwise allowable under section 642(c) is
$31,000. Since the entire income from the
trade or business is paid to Y charity, the
amount allocable to the unrelated business
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income computed before the charitable con-
tributions deduction under section 512(b)(11)
is $30,000 ($31,000 less the deduction of $1,000
allowed by section 512(b)(12)). The amount al-
locable to the unrelated business income and
therefore disallowed as a deduction is $24,000
($30,000 less $6,000).

Example 4. (i) Under the terms of the trust,
the trustee is required to pay half of the
trust income to A, an individual, for his life,
and the balance of the trust income to the Y
charity, an organization described in section
170(c)(2). Capital gains are allocable to cor-
pus and upon A’s death the trust is to termi-
nate and the corpus is to be distributed to
the Y charity. The trust has taxable income
of $50,000 computed without any deduction
for personal exemption, charitable contribu-
tions, or distributions. The amount of $50,000
includes $10,000 capital gains, $30,000 ($31,000
less the $1,000 deduction allowed under sec-
tion 512(b)(12)) unrelated business income
(computed before the charitable contribu-
tions deduction which would be allowed
under section 512(b)(11)) and other income of
$9,000. The trustee pays each beneficiary
$20,000.

(ii) The deduction otherwise allowable
under section 642(c) is $30,000 ($20,000 paid to
Y charity and $10,000 capital gains allocated
to corpus and permanently set aside for
charitable purposes). The portion allocable
to the unrelated business income is $15,000,
that is, an amount which bears the same
ratio to $20,000 (the amount paid to Y char-
ity) as $30,000 bears to $40,000 ($50,000 less
$10,000 capital gains allocable to corpus). The
portion allocable to the unrelated business
income, and therefore disallowed as a deduc-
tion, is $15,000 reduced by $6,000 (the chari-
table contributions deduction which would
be allowable under section 512(b)(11)), or
$9,000.

(2) If, in the examples in subpara-
graph (1) of this paragraph, the Y char-
ity were a charitable organization
qualifying under section 170(b)(1)(A),
then the deduction allowable under
section 512(b)(11) would be computed at
a rate of 30 percent.

[T.D. 6500, 25 FR 11814, Nov. 26, 1960, as
amended by T.D. 6605, 27 FR 8097, Aug. 15,
1962]

§1.681(b)-1 Cross reference.

For disallowance of certain chari-
table, etc., deductions otherwise allow-
able under section 642(c), see sections
508(d) and 4948(c)(4). See also 26 CFR
1.681(b)-1 and 1.681(c)-1 (rev. as of Apr.
1, 1974) for provisions applying before
January 1, 1970.

[T.D. 7428, 41 FR 34627, Aug. 16, 1976]
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§1.682(a)-1 Income of trust in case of
divorce, etc.

(@) In general. (1) Section 682(a) pro-
vides rules in certain cases for deter-
mining the taxability of income of
trusts as between spouses who are di-
vorced, or who are separated under a
decree of separate maintenance or a
written separation agreement. In such
cases, the spouse actually entitled to
receive payments from the trust is con-
sidered the beneficiary rather than the
spouse in discharge of whose obliga-
tions the payments are made, except to
the extent that the payments are speci-
fied to be for the support of the obligor
spouse’s minor children in the divorce
or separate maintenance decree, the
separation agreement or the governing
trust instrument. For convenience, the
beneficiary spouse will hereafter in
this section and in §1.682(b)-1 be re-
ferred to as the “‘wife’” and the obligor
spouse from whom she is divorced or le-
gally separated as the ‘*“husband’. (See
section 7701(a)(17).) Thus, under section
682(a) income of a trust:

(i) Which is paid, credited, or re-
quired to be distributed to the wife in
a taxable year of the wife, and

(if) Which, except for the provisions
of section 682, would be includible in
the gross income of her husband,

is includible in her gross income and is
not includible in his gross income.

(2) Section 682(a) does not apply in
any case to which section 71 applies.
Although section 682(a) and section 71
seemingly cover some of the same situ-
ations, there are important differences
between them. Thus, section 682(a) ap-
plies, for example, to a trust created
before the divorce or separation and
not in contemplation of it, while sec-
tion 71 applies only if the creation of
the trust or payments by a previously
created trust are in discharge of an ob-
ligation imposed upon or assumed by
the husband (or made specific) under
the court order or decree divorcing or
legally separating the husband and
wife, or a written instrument incident
to the divorce status or legal separa-
tion status, or a written separation
agreement. If section 71 applies, it re-
quires inclusion in the wife’s income of
the full amount of periodic payments
received attributable to property in
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