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under a pre-existing loan agreement is
treated as a transfer subject to this
section.

(6) Principal repayments. The payment
of principal with respect to any obliga-
tion that is not treated as a qualified
obligation wunder this paragraph is
taken into account on and after the
date of the payment in determining the
portion of the trust attributable to the
property transferred.

(7) Examples. The rules of this para-
graph (d) are illustrated by the fol-
lowing examples. In the examples, A
and B are U.S. residents and FT is a
foreign trust. The examples are as fol-
lows:

Example 1. Demand loan. A transfers 500X to
FT in exchange for a demand note that per-
mits A to require repayment by FT at any
time. A is a related person (as defined in
§1.679-1(c)(5)) with respect to FT. Because
FT’s obligation to A could remain out-
standing for more than five years, the obli-
gation is not a qualified obligation within
the meaning of paragraph (d) of this section
and, pursuant to paragraph (c) of this sec-
tion, it is not taken into account for pur-
poses of determining whether A’s transfer is
eligible for the fair market value exception
of paragraph (a)(4) of this section. Accord-
ingly, §1.679-1 applies with respect to the full
500X transfer to FT.

Example 2. Private annuity. A transfers
4000X to FT in exchange for an annuity from
the foreign trust that will pay A 100X per
year for the rest of A’s life. A is a related
person (as defined in §1.679-1(c)(5)) with re-
spect to FT. Because FT’s obligation to A
could remain outstanding for more than five
years, the obligation is not a qualified obli-
gation within the meaning of paragraph
(d)(1) of this section and, pursuant to para-
graph (c) of this section, it is not taken into
account for purposes of determining whether
A’s transfer is eligible for the fair market
value exception of paragraph (a)(4) of this
section. Accordingly, §1.679-1 applies with
respect to the full 4000X transfer to FT.

Example 3. Loan to unrelated foreign trust. B
transfers 1000X to FT in exchange for an obli-
gation of the trust. The term of the obliga-
tion is fifteen years. B is not a related person
(as defined in §1.679-1(c)(5)) with respect to
FT. Because B is not a related person, the
fair market value of the obligation received
by B is taken into account for purposes of
determining whether B’s transfer is eligible
for the fair market value exception of para-
graph (a)(4) of this section, even though the
obligation is not a qualified obligation with-
in the meaning of paragraph (d)(1) of this
section.
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Example 4. Transfer for an obligation with
term in excess of 5 years. A transfers property
that has a fair market value of 5000X to FT
in exchange for an obligation of the trust.
The term of the obligation is ten years. A is
a related person (as defined in §1.679-1(c)(5))
with respect to FT. Because the term of the
obligation is greater than five years, the ob-
ligation is not a qualified obligation within
the meaning of paragraph (d)(1) of this sec-
tion and, pursuant to paragraph (c) of this
section, it is not taken into account for pur-
poses of determining whether A’s transfer is
eligible for the fair market value exception
of paragraph (a)(4) of this section. Accord-
ingly, §1.679-1 applies with respect to the full
5000X transfer to FT.

Example 5. Transfer for a qualified obligation.
The facts are the same as in Example 4, ex-
cept that the term of the obligation is 3
years. Assuming the other requirements of
paragraph (d)(1) of this section are satisfied,
the obligation is a qualified obligation and
its adjusted issue price is taken into account
for purposes of determining whether A’s
transfer is eligible for the fair market value
exception of paragraph (a)(4) of this section.

Example 6. Effect of subsequent obligation on
original obligation. A transfers property that
has a fair market value of 1000X to FT in ex-
change for an obligation that satisfies the
requirements of paragraph (d)(1) of this sec-
tion. A is a related person (as defined in
§1.679-1(c)(5)) with respect to FT. Two years
later, A transfers an additional 2000X to FT
and receives another obligation from FT that
has a maturity date four years from the date
that the second obligation was issued. Under
paragraph (d)(2) of this section, the original
obligation is deemed to have the maturity
date of the second obligation. Under para-
graph (a) of this section, A is treated as hav-
ing made a transfer in an amount equal to
the original obligation’s adjusted issue price
(within the meaning of §1.1275-1(b)) plus any
accrued but unpaid qualified stated interest
(within the meaning of §1.1273-1(c)) as of the
date of issuance of the second obligation.
The second obligation is tested separately to
determine whether it is a qualified obliga-
tion for purposes of applying paragraph (a) of
this section to the second transfer.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§1.679-5 Pre-immigration trusts.

(@) In general. If a nonresident alien
individual becomes a U.S. person and
the individual has a residency starting
date (as determined under section
7701(b)(2)(A)) within 5 years after di-
rectly or indirectly transferring prop-
erty to a foreign trust (the original
transfer), the individual is treated as
having transferred to the trust on the
residency starting date an amount
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equal to the portion of the trust attrib-
utable to the property transferred by
the individual in the original transfer.

(b) Special rules—(1) Change in grantor
trust status. For purposes of paragraph
(a) of this section, if a nonresident
alien individual who is treated as own-
ing any portion of a trust under the
provisions of subpart E of part | of sub-
chapter J, chapter 1 of the Internal
Revenue Code, subsequently ceases to
be so treated, the individual is treated
as having made the original transfer to
the foreign trust immediately before
the trust ceases to be treated as owned
by the individual.

(2) Treatment of undistributed income.
For purposes of paragraph (a) of this
section, the property deemed trans-
ferred to the foreign trust on the resi-
dency starting date includes undistrib-
uted net income, as defined in section
665(a), attributable to the property
deemed transferred. Undistributed net
income for periods before the individ-
ual’s residency starting date is taken
into account only for purposes of deter-
mining the amount of the property
deemed transferred.

(c) Examples. The rules of this section
are illustrated by the following exam-
ples:

Example 1. Nonresident alien becomes resident
alien. On January 1, 2002, A, a nonresident
alien individual, transfers property to a for-
eign trust, FT. On January 1, 2006, A becomes
a resident of the United States within the
meaning of section 7701(b)(1)(A) and has a
residency starting date of January 1, 2006,
within the meaning of section 7701(b)(2)(A).
Under paragraph (a) of this section, A is
treated as a U.S. transferor and is deemed to
transfer the property to FT on January 1,
2006. Under paragraph (b)(2) of this section,
the property deemed transferred to FT on
January 1, 2006, includes the undistributed
net income of the trust, as defined in section
665(a), attributable to the property origi-
nally transferred.

Example 2. Nonresident alien loses power to
revest property. On January 1, 2002, A, a non-
resident alien individual, transfers property
to a foreign trust, FT. A has the power to
revest absolutely in himself the title to such
property transferred and is treated as the
owner of the trust pursuant to sections 676
and 672(f). On January 1, 2008, the terms of
FT are amended to remove A’s power to
revest in himself title to the property trans-
ferred, and A ceases to be treated as the
owner of FT. On January 1, 2010, A becomes
a resident of the United States. Under para-
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graph (b)(1) of this section, for purposes of
paragraph (a) of this section A is treated as
having originally transferred the property to
FT on January 1, 2008. Because this date is
within five years of A’s residency starting
date, A is deemed to have made a transfer to
the foreign trust on January 1, 2010, his resi-
dency starting date. Under paragraph (b)(2)
of this section, the property deemed trans-
ferred to the foreign trust on January 1, 2010,
includes the undistributed net income of the
trust, as defined in section 665(a), attrib-
utable to the property deemed transferred.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§1.679-6 Outbound migrations of do-
mestic trusts.

(@) In general. Subject to the provi-
sions of paragraph (b) of this section, if
an individual who is a U.S. person
transfers property to a trust that is not
a foreign trust, and such trust becomes
a foreign trust while the U.S. person is
alive, the U.S. individual is treated as
a U.S. transferor and is deemed to
transfer the property to a foreign trust
on the date the domestic trust becomes
a foreign trust.

(b) Amount deemed transferred. For
purposes of paragraph (a) of this sec-
tion, the property deemed transferred
to the trust when it becomes a foreign
trust includes undistributed net in-
come, as defined in section 665(a), at-
tributable to the property previously
transferred. Undistributed net income
for periods prior to the migration is
taken into account only for purposes of
determining the portion of the trust
that is attributable to the property
transferred by the U.S. person.

(c) Example. The following example
illustrates the rules of this section. For
purposes of the example, A is a resident
alien, B is A’s son, who is a resident
alien, and DT is a domestic trust. The
example is as follows:

Example. Outbound migration of domestic
trust. On January 1, 2002, A transfers prop-
erty to DT, for the benefit of B. On January
1, 2003, DT acquires a foreign trustee who has
the power to determine whether and when
distributions will be made to B. Under sec-
tion 7701(a)(30)(E) and §301.7701-7(d)(ii)(A) of
this chapter, DT becomes a foreign trust on
January 1, 2003. Under paragraph (a) of this
section, A is treated as transferring property
to a foreign trust on January 1, 2003. Under
paragraph (b) of this section, the property
deemed transferred to the trust when it be-
comes a foreign trust includes undistributed
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