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(d) Examples. The following examples
illustrate the rules of paragraph (a) of
this section. In these examples, A is a
resident alien, B is A’s son, who is a
resident alien, C is A’s father, who is a
resident alien, D is A’s uncle, who is a
nonresident alien, and FT is a foreign
trust. The examples are as follows:

Example 1. Interaction with section 678. A
creates and funds FT. FT may provide for the
education of B by paying for books, tuition,
room and board. In addition, C has the power
to vest the trust corpus or income in himself
within the meaning of section 678(a)(1).
Under paragraph (b) of this section, A is
treated as the owner of the portion of FT at-
tributable to the property transferred to FT
by A and C is not treated as the owner there-
of.

Example 2. U.S. person treated as owner of a
portion of FT. D creates and funds FT for the
benefit of B. D retains a power described in
section 676 and §1.672(f)-3(a)(1). A transfers
property to FT. Under sections 676 and 672(f),
D is treated as the owner of the portion of FT
attributable to the property transferred by
D. Under paragraph (a) of this section, A is
treated as the owner of the portion of FT at-
tributable to the property transferred by A.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§1.679-2 Trusts treated as having a
U.S. beneficiary.

(a) Existence of U.S. beneficiary—(1) In
general. The determination of whether
a foreign trust has a U.S. beneficiary is
made on an annual basis. A foreign
trust is treated as having a U.S. bene-
ficiary unless during the taxable year
of the U.S. transferor—

(i) No part of the income or corpus of
the trust may be paid or accumulated
to or for the benefit of, directly or indi-
rectly, a U.S. person; and

(ii) If the trust is terminated at any
time during the taxable year, no part
of the income or corpus of the trust
could be paid to or for the benefit of,
directly or indirectly, a U.S. person.

(2) Benefit to a U.S. person—(i) In gen-
eral. For purposes of paragraph (a)(1) of
this section, income or corpus may be
paid or accumulated to or for the ben-
efit of a U.S. person during a taxable
year of the U.S. transferor if during
that year, directly or indirectly, in-
come may be distributed to, or accu-
mulated for the benefit of, a U.S. per-
son, or corpus may be distributed to, or
held for the future benefit of, a U.S.
person. This determination is made
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without regard to whether income or
corpus is actually distributed to a U.S.
person during that year, and without
regard to whether a U.S. person’s inter-
est in the trust income or corpus is
contingent on a future event.

(if) Certain unexpected beneficiaries.
Notwithstanding paragraph (a)(2)(i) of
this section, for purposes of paragraph
(a)(1) of this section, a person who is
not named as a beneficiary and is not a
member of a class of beneficiaries as
defined under the trust instrument is
not taken into consideration if the U.S.
transferor demonstrates to the satis-
faction of the Commissioner that the
person’s contingent interest in the
trust is so remote as to be negligible.
The preceding sentence does not apply
with respect to persons to whom dis-
tributions could be made pursuant to a
grant of discretion to the trustee or
any other person. A class of bene-
ficiaries generally does not include
heirs who will benefit from the trust
under the laws of intestate succession
in the event that the named bene-
ficiaries (or members of the named
class) have all deceased (whether or not
stated as a named class in the trust in-
strument).

(iii) Examples. The following exam-
ples illustrate the rules of paragraphs
(a)(1) and (2) of this section. In these
examples, A is a resident alien, B is A’s
son, who is a resident alien, C is A’s
daughter, who is a nonresident alien,
and FT is a foreign trust. The examples
are as follows:

Example 1. Distribution of income to U.S. per-
son. A transfers property to FT. The trust in-
strument provides that all trust income is to
be distributed currently to B. Under para-
graph (a)(1) of this section, FT is treated as
having a U.S. beneficiary.

Example 2. Income accumulation for the ben-
efit of a U.S. person. In 2001, A transfers prop-
erty to FT. The trust instrument provides
that from 2001 through 2010, the trustee of FT
may distribute trust income to C or may ac-
cumulate the trust income. The trust instru-
ment further provides that in 2011, the trust
will terminate and the trustee may dis-
tribute the trust assets to either or both of
B and C, in the trustee’s discretion. If the
trust terminates unexpectedly prior to 2011,
all trust assets must be distributed to C. Be-
cause it is possible that income may be accu-
mulated in each year, and that the accumu-
lated income ultimately may be distributed
to B, a U.S. person, under paragraph (a)(1) of
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this section FT is treated as having a U.S.
beneficiary during each of A’s tax years from
2001 through 2011. This result applies even
though no U.S. person may receive distribu-
tions from the trust during the tax years 2001
through 2010.

Example 3. Corpus held for the benefit of a
U.S. person. The facts are the same as in Ex-
ample 2, except that from 2001 through 2011,
all trust income must be distributed to C. In
2011, the trust will terminate and the trustee
may distribute the trust corpus to either or
both of B and C, in the trustee’s discretion.
If the trust terminates unexpectedly prior to
2011, all trust corpus must be distributed to
C. Because during each of A’s tax years from
2001 through 2011 trust corpus is held for pos-
sible future distribution to B, a U.S. person,
under paragraph (a)(1) of this section FT is
treated as having a U.S. beneficiary during
each of those years. This result applies even
though no U.S. person may receive distribu-
tions from the trust during the tax years 2001
through 2010.

Example 4. Distribution upon U.S. transferor’s
death. A transfers property to FT. The trust
instrument provides that all trust income
must be distributed currently to C and, upon
A’s death, the trust will terminate and the
trustee may distribute the trust corpus to ei-
ther or both of B and C. Because B may re-
ceive a distribution of corpus upon the ter-
mination of FT, and FT could terminate in
any year, FT is treated as having a U.S. ben-
eficiary in the year of the transfer and in
subsequent years.

Example 5. Distribution after U.S. transferor’s
death. The facts are the same as in Example
4, except the trust instrument provides that
the trust will not terminate until the year
following A’s death. Upon termination, the
trustee may distribute the trust assets to ei-
ther or both of B and C, in the trustee’s dis-
cretion. All trust assets are invested in the
stock of X, a foreign corporation, and X
makes no distributions to FT. Although no
U.S. person may receive a distribution until
the year after A’s death, and FT has no real-
ized income during any year of its existence,
during each year in which A is living corpus
may be held for future distribution to B, a
U.S. person. Thus, under paragraph (a)(1) of
this section FT is treated as having a U.S.
beneficiary during each of A’s tax years from
2001 through the year of A’s death.

Example 6. Constructive benefit to U.S. per-
son. A transfers property to FT. The trust in-
strument provides that no income or corpus
may be paid directly to a U.S. person. How-
ever, the trust instrument provides that
trust corpus may be used to satisfy B’s legal
obligations to a third party by making a
payment directly to the third party. Under
paragraphs (a)(1) and (2) of this section, FT is
treated as having a U.S. beneficiary.

Example 7. U.S. person with negligible contin-
gent interest. A transfers property to FT. The
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trust instrument provides that all income is
to be distributed currently to C, and upon C’s
death, all corpus is to be distributed to
whomever of C’s three children is then liv-
ing. All of C’s children are nonresident
aliens. Under the laws of intestate succes-
sion that would apply to FT, if all of C’s chil-
dren are deceased at the time of C’s death,
the corpus would be distributed to A’s heirs.
A’s living relatives at the time of the trans-
fer consist solely of two brothers and two
nieces, all of whom are nonresident aliens,
and two first cousins, one of whom, E, is a
U.S. citizen. Although it is possible under
certain circumstances that E could receive a
corpus distribution under the applicable laws
of intestate succession, for each year the
trust is in existence A is able to demonstrate
to the satisfaction of the Commissioner
under paragraph (a)(2)(ii) of this section that
E’s contingent interest in FT is so remote as
to be negligible. Provided that paragraph
(a)(4) of this section does not require a dif-
ferent result, FT is not treated as having a
U.S. beneficiary.

Example 8. U.S. person with non-negligible
contingent interest. A transfers property to
FT. The trust instrument provides that all
income is to be distributed currently to D,
A’s uncle, who is a nonresident alien, and
upon A’s death, the corpus is to be distrib-
uted to D if he is then living. Under the laws
of intestate succession that would apply to
FT, B and C would share equally in the trust
corpus if D is not living at the time of A’s
death. A is unable to demonstrate to the sat-
isfaction of the Commissioner that B’s con-
tingent interest in the trust is so remote as
to be negligible. Under paragraph (a)(2)(ii) of
this section, FT is treated as having a U.S.
beneficiary as of the year of the transfer.

Example 9. U.S. person as member of class of
beneficiaries. A transfers property to FT. The
trust instrument provides that all income is
to be distributed currently to D, A’s uncle,
who is a nonresident alien, and upon A’s
death, the corpus is to be distributed to D if
he is then living. If D is not then living, the
corpus is to be distributed to D’s descend-
ants. D’s grandson, E, is a resident alien.
Under paragraph (a)(2)(ii) of this section, FT
is treated as having a U.S. beneficiary as of
the year of the transfer.

Example 10. Trustee’s discretion in choosing
beneficiaries. A transfers property to FT. The
trust instrument provides that the trustee
may distribute income and corpus to, or ac-
cumulate income for the benefit of, any per-
son who is pursuing the academic study of
ancient Greek, in the trustee’s discretion.
Because it is possible that a U.S. person will
receive distributions of income or corpus, or
will have income accumulated for his ben-
efit, FT is treated as having a U.S. bene-
ficiary. This result applies even if, during a
tax year, no distributions or accumulations
are actually made to or for the benefit of a
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U.S. person. A may not invoke paragraph
(a)(2)(ii) of this section because a U.S. person
could benefit pursuant to a grant of discre-
tion in the trust instrument.

Example 11. Appointment of remainder bene-
ficiary. A transfers property to FT. The trust
instrument provides that the trustee may
distribute current income to C, or may accu-
mulate income, and, upon termination of the
trust, trust assets are to be distributed to C.
However, the trust instrument further pro-
vides that D, A’s uncle, may appoint a dif-
ferent remainder beneficiary. Because it is
possible that a U.S. person could be named
as the remainder beneficiary, and because
corpus could be held in each year for the fu-
ture benefit of that U.S. person, FT is treat-
ed as having a U.S. beneficiary for each year.

Example 12. Trust not treated as having a
U.S. beneficiary. A transfers property to FT.
The trust instrument provides that the
trustee may distribute income and corpus to,
or accumulate income for the benefit of C.
Upon termination of the trust, all income
and corpus must be distributed to C. Assume
that paragraph (a)(4) of this section is not
applicable under the facts and circumstances
and that A establishes to the satisfaction of
the Commissioner under paragraph (a)(2)(ii)
of this section that no U.S. persons are rea-
sonably expected to benefit from the trust.
Because no part of the income or corpus of
the trust may be paid or accumulated to or
for the benefit of, either directly or indi-
rectly, a U.S. person, and if the trust is ter-
minated no part of the income or corpus of
the trust could be paid to or for the benefit
of, either directly or indirectly, a U.S. per-
son, FT is not treated as having a U.S. bene-
ficiary.

Example 13. U.S. beneficiary becomes non-
U.S. person. In 2001, A transfers property to
FT. The trust instrument provides that, as
long as B remains a U.S. resident, no dis-
tributions of income or corpus may be made
from the trust to B. The trust instrument
further provides that if B becomes a non-
resident alien, distributions of income (in-
cluding previously accumulated income) and
corpus may be made to him. If B remains a
U.S. resident at the time of FT’s termi-
nation, all accumulated income and corpus is
to be distributed to C. In 2007, B becomes a
nonresident alien and remains so thereafter.
Because income may be accumulated during
the years 2001 through 2007 for the benefit of
a person who is a U.S. person during those
years, FT is treated as having a U.S. bene-
ficiary under paragraph (a)(1) of this section
during each of those years. This result ap-
plies even though B cannot receive distribu-
tions from FT during the years he is a resi-
dent alien and even though B might remain
a resident alien who is not entitled to any
distribution from FT. Provided that para-
graph (a)(4) of this section does not require a
different result and that A establishes to the
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satisfaction of the Commissioner under para-
graph (a)(2)(ii) of this section that no other
U.S. persons are reasonably expected to ben-
efit from the trust, FT is not treated as hav-
ing a U.S. beneficiary under paragraph (a)(1)
of this section during tax years after 2007.

(3) Changes in beneficiary’s status—(i)
In general. For purposes of paragraph
(a)(1) of this section, the possibility
that a person that is not a U.S. person
could become a U.S. person will not
cause that person to be treated as a
U.S. person for purposes of paragraph
(a)(1) of this section until the tax year
of the U.S. transferor in which that in-
dividual actually becomes a U.S. per-
son. However, if a person who is not a
U.S. person becomes a U.S. person for
the first time more than 5 years after
the date of a transfer to the foreign
trust by a U.S. transferor, that person
is not treated as a U.S. person for pur-
poses of applying paragraph (a)(1) of
this section with respect to that trans-
fer.

(ii) Examples. The following examples
illustrate the rules of paragraph (a)(3)
of this section. In these examples, A is
a resident alien, B is A’s son, who is a
resident alien, C is A’s daughter, who is
a nonresident alien, and FT is a foreign
trust. The examples are as follows:

Example 1. Non-U.S. beneficiary becomes U.S.
person. In 2001, A transfers property to FT.
The trust instrument provides that all in-
come is to be distributed currently to C and
that, upon the termination of FT, all corpus
is to be distributed to C. Assume that para-
graph (a)(4) of this section is not applicable
under the facts and circumstances and that
A establishes to the satisfaction of the Com-
missioner under paragraph (a)(2)(ii) of this
section that no U.S. persons are reasonably
expected to benefit from the trust. Under
paragraph (a)(3)(i) of this section, FT is not
treated as having a U.S. beneficiary during
the tax years of A in which C remains a non-
resident alien. If C first becomes a resident
alien in 2004, FT is treated as having a U.S.
beneficiary commencing in that year under
paragraph (a)(3) of this section. See para-
graph (c) of this section regarding the treat-
ment of A upon FT’s acquisition of a U.S.
beneficiary.

Example 2. Non-U.S. beneficiary becomes U.S.
person more than 5 years after transfer. The
facts are the same as in Example 1, except C
first becomes a resident alien in 2007. FT is
treated as not having a U.S. beneficiary
under paragraph (a)(3)(i) of this section with
respect to the property transfer by A. How-
ever, iIf C had previously been a U.S. person
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during any prior period, the 5-year exception
in paragraph (a)(3)(i) of this section would
not apply in 2007 because it would not have
been the first time C became a U.S. person.

(4) General rules—(i) Records and docu-
ments. Even if, based on the terms of
the trust instrument, a foreign trust is
not treated as having a U.S. bene-
ficiary within the meaning of para-
graph (a)(1) of this section, the trust
may nevertheless be treated as having
a U.S. beneficiary pursuant to para-
graph (a)(1) of this section based on the
following—

(A) All written and oral agreements
and understandings relating to the
trust;

(B) Memoranda or letters of wishes;

(C) All records that relate to the ac-
tual distribution of income and corpus;
and

(D) All other documents that relate
to the trust, whether or not of any pur-
ported legal effect.

(ii) Additional factors. For purposes of
determining whether a foreign trust is
treated as having a U.S. beneficiary
within the meaning of paragraph (a)(1)
of this section, the following additional
factors are taken into account—

(A) If the terms of the trust instru-
ment allow the trust to be amended to
benefit a U.S. person, all potential ben-
efits that could be provided to a U.S.
person pursuant to an amendment
must be taken into account;

(B) If the terms of the trust instru-
ment do not allow the trust to be
amended to benefit a U.S. person, but
the law applicable to a foreign trust
may require payments or accumula-
tions of income or corpus to or for the
benefit of a U.S. person (by judicial ref-
ormation or otherwise), all potential
benefits that could be provided to a
U.S. person pursuant to the law must
be taken into account, unless the U.S.
transferor demonstrates to the satis-
faction of the Commissioner that the
law is not reasonably expected to be
applied or invoked under the facts and
circumstances; and

(C) If the parties to the trust ignore
the terms of the trust instrument, or if
it is reasonably expected that they will
do so, all benefits that have been, or
are reasonably expected to be, provided
to a U.S. person must be taken into ac-
count.
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(iii) Examples. The following exam-
ples illustrate the rules of paragraph
(a)(4) of this section. In these exam-
ples, A is a resident alien, B is A’s son,
who is a resident alien, C is A’s daugh-
ter, who is a nonresident alien, and FT
is a foreign trust. The examples are as
follows:

Example 1. Amendment pursuant to local law.
A creates and funds FT for the benefit of C.
The terms of FT (which, according to the
trust instrument, cannot be amended) pro-
vide that no part of the income or corpus of
FT may be paid or accumulated during the
taxable year to or for the benefit of any U.S.
person, either during the existence of FT or
at the time of its termination. However, pur-
suant to the applicable foreign law, FT can
be amended to provide for additional bene-
ficiaries, and there is an oral understanding
between A and the trustee that B can be
added as a beneficiary. Under paragraphs
(a)(1) and (a)(4)(ii)(B) of this section, FT is
treated as having a U.S. beneficiary.

Example 2. Actions in violation of the terms of
the trust. A transfers property to FT. The
trust instrument provides that no U.S. per-
son can receive income or corpus from FT
during the term of the trust or at the termi-
nation of FT. Notwithstanding the terms of
the trust instrument, a letter of wishes di-
rects the trustee of FT to provide for the
educational needs of B, who is about to begin
college. The letter of wishes contains a dis-
claimer to the effect that its contents are
only suggestions and recommendations and
that the trustee is at all times bound by the
terms of the trust as set forth in the trust
instrument. Under paragraphs (a)(1) and
(@)(4)(ii)(C) of this section, FT is treated as
having a U.S. beneficiary.

(b) Indirect U.S. beneficiaries—(1) Cer-
tain foreign entities. For purposes of
paragraph (a)(1) of this section, an
amount is treated as paid or accumu-
lated to or for the benefit of a U.S. per-
son if the amount is paid to or accumu-
lated for the benefit of—

(i) A controlled foreign corporation,
as defined in section 957(a);

(if) A foreign partnership, if a U.S.
person is a partner of such partnership;
or

(iii) A foreign trust or estate, if such
trust or estate has a U.S. beneficiary
(within the meaning of paragraph (a)(1)
of this section).

(2) Other indirect beneficiaries. For
purposes of paragraph (a)(1) of this sec-
tion, an amount is treated as paid or
accumulated to or for the benefit of a
U.S. person if the amount is paid to or

313



§1.679-2

accumulated for the benefit of a U.S.
person through an intermediary, such
as an agent or nominee, or by any
other means where a U.S. person may
obtain an actual or constructive ben-
efit.

(3) Examples. The following examples
illustrate the rules of this paragraph
(b). Unless otherwise noted, A is a resi-
dent alien. B is A’s son and is a resi-
dent alien. FT is a foreign trust. The
examples are as follows:

Example 1. Trust benefitting foreign corpora-
tion. A transfers property to FT. The bene-
ficiary of FT is FC, a foreign corporation. FC
has outstanding solely 100 shares of common
stock. B owns 49 shares of the FC stock and
FC2, also a foreign corporation, owns the re-
maining 51 shares. FC2 has outstanding sole-
ly 100 shares of common stock. B owns 49
shares of FC2 and nonresident alien individ-
uals own the remaining 51 FC2 shares. FC is
a controlled foreign corporation (as defined
in section 957(a), after the application of sec-
tion 958(a)(2)). Under paragraphs (a)(1) and
(b)(1)(i) of this section, FT is treated as hav-
ing a U.S. beneficiary.

Example 2. Trust benefitting another trust. A
transfers property to FT. The terms of FT
permit current distributions of income to B.
A transfers property to another foreign
trust, FT2. The terms of FT2 provide that no
U.S. person can benefit either as to income
or corpus, but permit current distributions
of income to FT. Under paragraph (a)(1) of
this section, FT is treated as having a U.S.
beneficiary and, under paragraphs (a)(1) and
(b)(1)(iii) of this section, FT2 is treated as
having a U.S. beneficiary.

Example 3. Trust benefitting another trust
after transferor’s death. A transfers property
to FT. The terms of FT require that all in-
come from FT be accumulated during A’s
lifetime. In the year following A’s death, a
share of FT is to be distributed to FT2, an-
other foreign trust, for the benefit of B.
Under paragraphs (a)(1) and (b)(1)(iii) of this
section, FT is treated as having a U.S. bene-
ficiary beginning with the year of A’s trans-
fer of property to FT.

Example 4. Indirect benefit through use of
debit card. A transfers property to FT. The
trust instrument provides that no U.S. per-
son can benefit either as to income or cor-
pus. However, FT maintains an account with
FB, a foreign bank, and FB issues a debit
card to B against the account maintained by
FT and B is allowed to make withdrawals.
Under paragraphs (a)(1) and (b)(2) of this sec-
tion, FT is treated as having a U.S. bene-
ficiary.

Example 5. Other indirect benefit. A transfers
property to FT. FT is administered by FTC,
a foreign trust company. FTC forms IBC, an
international business corporation formed
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under the laws of a foreign jurisdiction. IBC
is the beneficiary of FT. IBC maintains an
account with FB, a foreign bank. FB issues a
debit card to B against the account main-
tained by IBC and B is allowed to make with-
drawals. Under paragraphs (a)(1) and (b)(2) of
this section, FT is treated as having a U.S.
beneficiary.

(c) Treatment of U.S. transferor upon
foreign trust’s acquisition or loss of U.S.
beneficiary—(1) Trusts acquiring a U.S.
beneficiary. If a foreign trust to which a
U.S. transferor has transferred prop-
erty is not treated as having a U.S.
beneficiary (within the meaning of
paragraph (a) of this section) for any
taxable year of the U.S. transferor, but
the trust is treated as having a U.S.
beneficiary (within the meaning of
paragraph (a) of this section) in any
subsequent taxable vyear, the U.S.
transferor is treated as having addi-
tional income in the first such taxable
year of the U.S. transferor in which the
trust is treated as having a U.S. bene-
ficiary. The amount of the additional
income is equal to the trust’s undis-
tributed net income, as defined in sec-
tion 665(a), at the end of the U.S. trans-
feror’s immediately preceding taxable
year and is subject to the rules of sec-
tion 668, providing for an interest
charge on accumulation distributions
from foreign trusts.

(2) Trusts ceasing to have a U.S. bene-
ficiary. If, for any taxable year of a U.S.
transferor, a foreign trust that has re-
ceived a transfer of property from the
U.S. transferor ceases to be treated as
having a U.S. beneficiary, the U.S.
transferor ceases to be treated as the
owner of the portion of the trust at-
tributable to the transfer beginning in
the first taxable year following the last
taxable year of the U.S. transferor dur-
ing which the trust was treated as hav-
ing a U.S. beneficiary (unless the U.S.
transferor is treated as an owner there-
of pursuant to sections 673 through
677). The U.S. transferor is treated as
making a transfer of property to the
foreign trust on the first day of the
first taxable year following the last
taxable year of the U.S. transferor dur-
ing which the trust was treated as hav-
ing a U.S. beneficiary. The amount of
the property deemed to be transferred
to the trust is the portion of the trust
attributable to the prior transfer to
which paragraph (a)(1) of this section
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applied. For rules regarding the rec-
ognition of gain on transfers to foreign
trusts, see section 684.

(3) Examples. The rules of this para-
graph (c) are illustrated by the fol-
lowing examples. A is a resident alien,
B is A’s son, and FT is a foreign trust.
The examples are as follows:

Example 1. Trust acquiring U.S. beneficiary.
(i) In 2001, A transfers stock with a fair mar-
ket value of $100,000 to FT. The stock has an
adjusted basis of $50,000 at the time of the
transfer. The trust instrument provides that
income may be paid currently to, or accumu-
lated for the benefit of, B and that, upon the
termination of the trust, all income and cor-
pus is to be distributed to B. At the time of
the transfer, B is a nonresident alien. A is
not treated as the owner of any portion of
FT under sections 673 through 677. FT accu-
mulates a total of $30,000 of income during
the taxable years 2001 through 2003. In 2004, B
moves to the United States and becomes a
resident alien. Assume paragraph (a)(4) of
this section is not applicable under the facts
and circumstances.

(ii) Under paragraph (c)(1) of this section,
A is treated as receiving an accumulation
distribution in the amount of $30,000 in 2004
and immediately transferring that amount
back to the trust. The accumulation dis-
tribution is subject to the rules of section
668, providing for an interest charge on accu-
mulation distributions.

(iii) Under paragraphs (a)(1) and (3) of this
section, beginning in 2005, A is treated as the
owner of the portion of FT attributable to
the stock transferred by A to FT in 2001
(which includes the portion attributable to
the accumulated income deemed to be re-
transferred in 2004).

Example 2. Trust ceasing to have U.S. bene-
ficiary. (i) The facts are the same as in Exam-
ple 1. In 2008, B becomes a nonresident alien.
On the date B becomes a nonresident alien,
the stock transferred by A to FT in 2001 has
a fair market value of $125,000 and an ad-
justed basis of $50,000.

(ii) Under paragraph (c)(2) of this section,
beginning in 2009, FT is not treated as having
a U.S. beneficiary, and A is not treated as
the owner of the portion of the trust attrib-
utable to the prior transfer of stock. For
rules regarding the recognition of gain on
the termination of ownership status, see sec-
tion 684.

[T.D. 8955, 66 FR 37889, July 20, 2001]

§1.679-3 Transfers.

(a) In general. A transfer means a di-
rect, indirect, or constructive transfer.
(b) Transfers by certain trusts—(1) In
general. If any portion of a trust is
treated as owned by a U.S. person, a
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transfer of property from that portion
of the trust to a foreign trust is treated
as a transfer from the owner of that
portion to the foreign trust.

(2) Example. The following example il-
lustrates this paragraph (b):

Example. In 2001, A, a U.S. citizen, creates
and funds DT, a domestic trust. A has the
power to revest absolutely in himself the
title to the property in DT and is treated as
the owner of DT pursuant to section 676. In
2004, DT transfers property to FT, a foreign
trust. A is treated as having transferred the
property to FT in 2004 for purposes of this
section.

(c) Indirect transfers—(1) Principal pur-
pose of tax avoidance. A transfer to a
foreign trust by any person (inter-
mediary) to whom a U.S. person trans-
fers property is treated as an indirect
transfer by a U.S. person to the foreign
trust if such transfer is made pursuant
to a plan one of the principal purposes
of which is the avoidance of United
States tax.

(2) Principal purpose of tax avoidance
deemed to exist. For purposes of para-
graph (c)(1) of this section, a transfer is
deemed to have been made pursuant to
a plan one of the principal purposes of
which was the avoidance of United
States tax if—

(i) The U.S. person is related (within
the meaning of paragraph (c)(4) of this
section) to a beneficiary of the foreign
trust, or has another relationship with
a beneficiary of the foreign trust that
establishes a reasonable basis for con-
cluding that the U.S. transferor would
make a transfer to the foreign trust;
and

(if) The U.S. person cannot dem-
onstrate to the satisfaction of the
Commissioner that—

(A) The intermediary has a relation-
ship with a beneficiary of the foreign
trust that establishes a reasonable
basis for concluding that the inter-
mediary would make a transfer to the
foreign trust;

(B) The intermediary acted independ-
ently of the U.S. person;

(C) The intermediary is not an agent
of the U.S. person under generally ap-
plicable United States agency prin-
ciples; and

(D) The intermediary timely com-
plied with the reporting requirements
of section 6048, if applicable.
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