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primarily in the interests of the bene-
ficiaries. This presumption may be re-
butted only by clear and convincing 
proof that the power is not exercisable 
primarily in the interests of the bene-
ficiaries. If a power is not exercisable 
by a person as trustee, the determina-
tion of whether the power is exer-
cisable in a fiduciary or a nonfiduciary 
capacity depends on all the terms of 
the trust and the circumstances sur-
rounding its creation and administra-
tion. 

(c) Authority of trustee. The mere fact 
that a power exercisable by a trustee is 
described in broad language does not 
indicate that the trustee is authorized 
to purchase, exchange, or otherwise 
deal with or dispose of the trust prop-
erty or income for less than an ade-
quate and full consideration in money 
or money’s worth, or is authorized to 
lend the trust property or income to 
the grantor without adequate interest. 
On the other hand, such authority may 
be indicated by the actual administra-
tion of the trust.

§ 1.676(a)–1 Power to revest title to 
portion of trust property in grantor; 
general rule. 

If a power to revest in the grantor 
title to any portion of a trust is exer-
cisable by the grantor or a nonadverse 
party, or both, without the approval or 
consent of an adverse party, the grant-
or is treated as the owner of that por-
tion, except as provided in section 
676(b) (relating to powers affecting ben-
eficial enjoyment of income only after 
the expiration of certain periods of 
time). If the title to a portion of the 
trust will revest in the grantor upon 
the exercise of a power by the grantor 
or a nonadverse party, or both, the 
grantor is treated as the owner of that 
portion regardless of whether the 
power is a power to revoke, to termi-
nate, to alter or amend, or to appoint. 
See section 671 and §§ 1.671–2 and 1.671–
3 for rules for treatment of items of in-
come, deduction, and credit when a 
person is treated as the owner of all or 
only a portion of a trust.

§ 1.676(b)–1 Powers exercisable only 
after a period of time. 

Section 676(b) provides an exception 
to the general rule of section 676(a) 

when the exercise of a power can only 
affect the beneficial enjoyment of the 
income of a trust received after the ex-
piration of a period of time which is 
such that a grantor would not be treat-
ed as the owner of that portion, except 
as power were a reversionary interest. 
See §§ 1.673(a)–1 and 1.673(b)–1. Thus, for 
example, a grantor is excepted from 
the general rule of section 676(a) with 
respect to ordinary income if exercise 
of a power to revest corpus in him can-
not affect the beneficial enjoyment of 
the income received within 10 years 
after the date of transfer of that por-
tion of the trust. It is immaterial for 
this purpose that the power is vested at 
the time of the transfer. However, the 
grantor is subject to the general rule of 
section 676(a) after the expiration of 
the period unless the power is relin-
quished. Thus, in the above example, 
the grantor may be treated as the 
owner and be taxed on all income in 
the eleventh and succeeding years if 
exercise of the power can affect bene-
ficial enjoyment of income received in 
those years. If the beginning of the pe-
riod during which the grantor may 
revest is postponed, the rules set forth 
in § 1.673(d)–1 are applicable to deter-
mine whether the grantor should be 
treated as an owner during the period 
following the postponement.

§ 1.677(a)–1 Income for benefit of 
grantor; general rule. 

(a)(1) Scope. Section 677 deals with 
the treatment of the grantor of a trust 
as the owner of a portion of the trust 
because he has retained an interest in 
the income from that portion. For con-
venience, ‘‘grantor’’ and ‘‘spouse’’ are 
generally referred to in the masculine 
and feminine genders, respectively, but 
if the grantor is a woman the reference 
to ‘‘grantor’’ is to her and the ref-
erence to ‘‘spouse’’ is to her husband. 
Section 677 also deals with the treat-
ment of the grantor of a trust as the 
owner of a portion of the trust because 
the income from property transferred 
in trust after October 9, 1969, is, or may 
be, distributed to his spouse or applied 
to the payment of premiums on poli-
cies of insurance on the life of his 
spouse. However, section 677 does not 
apply when the income of a trust is
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taxable to a grantor’s spouse under sec-
tion 71 (relating to alimony and sepa-
rate maintenance payments) or section 
682 (relating to income of an estate or 
trust in case of divorce, etc.). See sec-
tion 671–1(b). 

(2) Cross references. See section 671 
and §§ 1.671–2 and 1.671–3 for rules for 
treatment of items of income, deduc-
tion, and credit when a person is treat-
ed as the owner of all or a portion of a 
trust. 

(b) Income for benefit of grantor or his 
spouse; general rule—(1) Property trans-
ferred in trust prior to October 10, 1969. 
With respect to property transferred in 
trust prior to October 10, 1969, the 
grantor is treated, under section 677, in 
any taxable year as the owner (whether 
or not he is treated as an owner under 
section 674) of a portion of a trust of 
which the income for the taxable year 
or for a period not within the exception 
described in paragraph (e) of this sec-
tion is, or in the discretion of the 
grantor or a nonadverse party, or both 
(without the approval or consent of 
any adverse party) may be: 

(i) Distributed to the grantor; 
(ii) Held or accumulated for future 

distribution to the grantor; or 
(iii) Applied to the payment of pre-

miums on policies of insurance on the 
life of the grantor, except policies of 
insurance irrevocably payable for a 
charitable purpose specified in section 
170(c). 

(2) Property transferred in trust after 
October 9, 1969. With respect to prop-
erty transferred in trust after October 
9, 1969, the grantor is treated, under 
section 677, in any taxable year as the 
owner (whether or not he is treated as 
an owner under section 674) of a por-
tion of a trust of which the income for 
the taxable year or for a period not 
within the exception described in para-
graph (e) of this section is, or in the 
discretion of the grantor, or his spouse, 
or a nonadverse party, or any combina-
tion thereof (without the approval or 
consent of any adverse party other 
than the grantor’s spouse) may be: 

(i) Distributed to the grantor or the 
grantor’s spouse; 

(ii) Held or accumulated for future 
distribution to the grantor or the 
grantor’s spouse; or 

(iii) Applied to the payment of pre-
miums on policies of insurance on the 
life of the grantor or the grantor’s 
spouse, except policies of insurance ir-
revocably payable for a charitable pur-
pose specified in section 170(c). 
With respect to the treatment of a 
grantor as the owner of a portion of a 
trust solely because its income is, or 
may be, distributed or held or accumu-
lated for future distribution to a bene-
ficiary who is his spouse or applied to 
the payment of premiums for insurance 
on the spouse’s life, section 677(a) ap-
plies to the income of a trust solely 
during the period of the marriage of 
the grantor to a beneficiary. In the 
case of divorce or separation, see sec-
tions 71 and 682 and the regulations 
thereunder. 

(c) Constructive distribution; cessation 
of interest. Under section 677 the grant-
or is treated as the owner of a portion 
of a trust if he has retained any inter-
est which might, without the approval 
or consent of an adverse party, enable 
him to have the income from that por-
tion distributed to him at some time 
either actually or constructively (sub-
ject to the exception described in para-
graph (e) of this section). In the case of 
a transfer in trust after October 9, 1969, 
the grantor is also treated as the owner 
of a portion of a trust if he has granted 
or retained any interest which might, 
without the approval or consent of an 
adverse party (other than the grantor’s 
spouse), enable his spouse to have the 
income from the portion at some time, 
whether or not within the grantor’s 
lifetime, distributed to the spouse ei-
ther actually or constructively. See 
paragraph (b)(2) of this section for ad-
ditional rules relating to the income of 
a trust prior to the grantor’s marriage 
to a beneficiary. Constructive distribu-
tion to the grantor or to his spouse in-
cludes payment on behalf of the grant-
or or his spouse to another in obedi-
ence to his or her direction and pay-
ment of premiums upon policies of in-
surance on the grantor’s, or his 
spouse’s, life (other than policies of in-
surance irrevocably payable for chari-
table purposes specified in section 
170(c)). If the grantor (in the case of 
property transferred prior to Oct. 10, 
1969) or the grantor and his spouse (in 
the case of property transferred after
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Oct. 9, 1969) are divested permanently 
and completely of every interest de-
scribed in this paragraph, the grantor 
is not treated as an owner under sec-
tion 677 after that divesting. The word 
‘‘interest’’ as used in this paragraph 
does not include the possibility that 
the grantor or his spouse might receive 
back from a beneficiary an interest in 
a trust by inheritance. Further, with 
respect to transfers in trust prior to 
October 10, 1969, the word ‘‘interest’’ 
does not include the possibility that 
the grantor might receive back from a 
beneficiary an interest in a trust as a 
surviving spouse under a statutory 
right of election or a similar right. 

(d) Discharge of legal obligation of 
grantor or his spouse. Under section 677 
a grantor is, in general, treated as the 
owner of a portion of a trust whose in-
come is, or in the discretion of the 
grantor or a nonadverse party, or both, 
may be applied in discharge of a legal 
obligation of the grantor (or his spouse 
in the case of property transferred in 
trust by the grantor after October 9, 
1969). However, see § 1.677(b)–1 for spe-
cial rules for trusts whose income may 
not be applied for the discharge of any 
legal obligation of the grantor or the 
grantor’s spouse other than the support 
or maintenance of a beneficiary (other 
than the grantor’s spouse) whom the 
grantor or grantor’s spouse is legally 
obligated to support. See § 301.7701–4(e) 
of this chapter for rules on the classi-
fication of and application of section 
677 to an environmental remediation 
trust. 

(e) Exception for certain discretionary 
rights affecting income. The last sen-
tence of section 677(a) provides that a 
grantor shall not be treated as the 
owner when a discretionary right can 
only affect the beneficial enjoyment of 
the income of a trust received after a 
period of time during which a grantor 
would not be treated as an owner under 
section 673 if the power were a rever-
sionary interest. See §§ 1.673(a)–1 and 
1.673(b)–1. For example, if the ordinary 
income of a trust is payable to B for 10 
years and then in the grantor’s discre-
tion income or corpus may be paid to B 
or to the grantor (or his spouse in the 
case of property transferred in trust by 
the grantor after October 9, 1969), the 
grantor is not treated as an owner with 

respect to the ordinary income under 
section 677 during the first 10 years. He 
will be treated as an owner under sec-
tion 677 after the expiration of the 10-
year period unless the power is relin-
quished. If the beginning of the period 
during which the grantor may sub-
stitute beneficiaries is postponed, the 
rules set forth in § 1.673(d)–1 are appli-
cable in determining whether the 
grantor should be treated as an owner 
during the period following the post-
ponement. 

(f) Accumulation of income. If income 
is accumulated in any taxable year for 
future distribution to the grantor (or 
his spouse in the case of property 
transferred in trust by the grantor 
after Oct. 9, 1969), section 677(a)(2) 
treats the grantor as an owner for that 
taxable year. The exception set forth in 
the last sentence of section 677(a) does 
not apply merely because the grantor 
(or his spouse in the case of property 
transferred in trust by the grantor 
after Oct. 9, 1969) must await the expi-
ration of a period of time before he or 
she can receive or exercise discretion 
over previously accumulated income of 
the trust, even though the period is 
such that the grantor would not be 
treated as an owner under section 673 if 
a reversionary interest were involved. 
Thus, if income (including capital 
gains) of a trust is to be accumulated 
for 10 years and then will be, or at the 
discretion of the grantor, or his spouse 
in the case of property transferred in 
trust after October 9, 1969, or a non-
adverse party, may be, distributed to 
the grantor (or his spouse in the case of 
property transferred in trust after Oct. 
9, 1969), the grantor is treated as the 
owner of the trust from its inception. If 
income attributable to transfers after 
October 9, 1969 is accumulated in any 
taxable year during the grantor’s life-
time for future distribution to his 
spouse, section 677(a)(2) treats the 
grantor as an owner for that taxable 
year even though his spouse may not 
receive or exercise discretion over such 
income prior to the grantor’s death. 

(g) Examples. The application of sec-
tion 677(a) may be illustrated by the 
following examples:

Example 1. G creates an irrevocable trust 
which provides that the ordinary income is 
to be payable to him for life and that on his
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death the corpus shall be distributed to B, an 
unrelated person. Except for the right to re-
ceive income, G retains no right or power 
which would cause him to be treated as an 
owner under sections 671 through 677. Under 
the applicable local law capital gains must 
be applied to corpus. During the taxable year 
1970 the trust has the following items of 
gross income and deductions:
Dividends ...............................................$5,000
Capital gain .............................................1,000
Expenses allocable to income.....................200
Expenses allocable to corpus......................100

Since G has a right to receive income he is 
treated as an owner of a portion of the trust 
under section 677. Accordingly, he should in-
clude the $5,000 of dividends, $200 income ex-
pense, and $100 corpus expense in the com-
putation of his taxable income for 1970. He 
should not include the $1,000 capital gain 
since that is not attributable to the portion 
of the trust that he owns. See § 1.671–3(b). 
The tax consequences of the capital gain are 
governed by the provisions of subparts A, B, 
C, and D (section 641 and following), part I, 
subchapter J, chapter 1 of the Code. Had the 
trust sustained a capital loss in any amount 
the loss would likewise not be included in 
the computation of G’s taxable income, but 
would also be governed by the provisions of 
such subparts.

Example 2. G creates a trust which provides 
that the ordinary income is payable to his 
adult son. Ten years and one day from the 
date of transfer or on the death of his son, 
whichever is earlier, corpus is to revert to G. 
In addition, G retains a discretionary right 
to receive $5,000 of ordinary income each 
year. (Absent the exercise of this right all 
the ordinary income is to be distributed to 
his son.) G retained no other right or power 
which would cause him to be treated as an 
owner under subpart E (section 671 and fol-
lowing). Under the terms of the trust instru-
ment and applicable local law capital gains 
must be applied to corpus. During the tax-
able year 1970 the trust had the following 
items of income and deductions:
Dividends ..............................................$10,000
Capital gain .............................................2,000
Expenses allocable to income.....................400
Expenses allocable to corpus......................200

Since the capital gain is held or accumulated 
for future distributions to G, he is treated 
under section 677(a)(2) as an owner of a por-
tion of the trust to which the gain is attrib-
utable. See § 1.671–3(b). 

Therefore, he must include the capital gain 
in the computation of his taxable income. 
(Had the trust sustained a capital loss in any 
amount, G would likewise include that loss 
in the computation of his taxable income.) In 
addition, because of G’s discretionary right 
(whether exercised or not) he is treated as 
the owner of a portion of the trust which will 

permit a distribution of income to him of 
$5,000. Accordingly, G includes dividends of 
$5,208.33 and income expenses of $208.33 in 
computing his taxable income, determined in 
the following manner:
Total dividends ................................................. $10,000.00
Less: Expenses allocable to income ............... 400.00

Distributable income of the trust ....... 9,600.00

Portion of dividends attributable to G (5,000/
9,600×$10,000) ............................................ 5,208.33

Portion of income expenses attributable to G 
(5,000/9,600× $400) ..................................... 208.33

Amount of income subject to discre-
tionary right .................................... 5,000.00

In accordance with § 1.671–3(c), G also takes 
into account $104.17 (5,000/9,600×$200) of cor-
pus expenses in computing his tax liability. 
The portion of the dividends and expenses of 
the trust not attributable to G are governed 
by the provisions of subparts A through D.

[T.D. 7148, 36 FR 20749, Oct. 29, 1971, as 
amended by T.D. 8668, 61 FR 19191, May 1, 
1996]

§ 1.677(b)–1 Trusts for support. 
(a) Section 677(b) provides that a 

grantor is not treated as the owner of 
a trust merely because its income may 
in the discretion of any person other 
than the grantor (except when he is 
acting as trustee or cotrustee) be ap-
plied or distributed for the support or 
maintenance of a beneficiary (other 
than the grantor’s spouse in the case of 
income from property transferred in 
trust after October 9, 1969), such as the 
child of the grantor, whom the grantor 
or his spouse is legally obligated to 
support. If income of the current year 
of the trust is actually so applied or 
distributed the grantor may be treated 
as the owner of any portion of the trust 
under section 677 to that extent, even 
though it might have been applied or 
distributed for other purposes. In the 
case of property transferred to a trust 
before October 10, 1969, for the benefit 
of the grantor’s spouse, the grantor 
may be treated as the owner to the ex-
tent income of the current year is ac-
tually applied for the support or main-
tenance of his spouse. 

(b) If any amount applied or distrib-
uted for the support of a beneficiary, 
including the grantor’s spouse in the 
case of property transferred in trust 
before October 10, 1969, whom the 
grantor is legally obligated to support 
is paid out of corpus or out of income
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