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trustees which are excepted if at least 
half the trustees are independent, and 
if the grantor is not a trustee. Section 
674(d) describes a further power which 
is excepted if it is held by trustees 
other than the grantor or his spouse (if 
living with the grantor). 

(b) In general terms the grantor is 
treated as the owner of a portion of a 
trust if he or a nonadverse party or 
both has a power to dispose of the ben-
eficial enjoyment of the corpus or in-
come unless the power is one of the fol-
lowing: 

(1) Miscellaneous powers over either or-
dinary income or corpus. (i) A power 
that can only affect the beneficial en-
joyment of income (including capital 
gains) received after a period of time 
such that the grantor would not be 
treated as an owner under section 673 if 
the power were a reversionary interest 
(section 674(b)(2)); 

(ii) A testamentary power held by 
anyone (other than a testamentary 
power held by the grantor over accu-
mulated income) (section 674(b)(3)); 

(iii) A power to choose between chari-
table beneficiaries or to affect the 
manner of their enjoyment of a bene-
ficial interest (section 674(b)(4)); 

(iv) A power to allocate receipts and 
disbursements between income and cor-
pus (section 674(b)(8)). 

(2) Powers of distribution primarily af-
fecting only one beneficiary. (i) A power 
to distribute corpus to or for a current 
income beneficiary, if the distribution 
must be charged against the share of 
corpus from which the beneficiary may 
receive income (section 674(b)(5)(B)); 

(ii) A power to distribute income to 
or for a current income beneficiary or 
to accumulate it either (a) if accumu-
lated income must either be payable to 
the beneficiary from whom it was with-
held or as described in paragraph (b)(6) 
of § 1.674(b)–1 (section 674(b) (6)); (b) if 
the power is to apply income to the 
support of a dependent of the grantor, 
and the income is not so applied (sec-
tion 674(b)(1)); or (c) if the beneficiary 
is under 21 or under a legal disability 
and accumulated income is added to 
corpus (section 674(b)(7)). 

(3) Powers of distribution affecting more 
than one beneficiary. A power to dis-
tribute corpus or income to or among 
one or more beneficiaries or to accu-

mulate income, either (i) if the power 
is held by a trustee or trustees other 
than the grantor, at least half of whom 
are independent (section 674(c)), or (ii) 
if the power is limited by a reasonably 
definite standard in the trust instru-
ment, and in the case of a power over 
income, if in addition the power is held 
by a trustee or trustees other than the 
grantor and the grantor’s spouse living 
with the grantor (section 674(b)(5)(A) 
and (d)). (These powers include both 
powers to ‘‘sprinkle’’ income or corpus 
among current beneficiaries, and pow-
ers to shift income or corpus between 
current beneficiaries and 
remaindermen; however, certain of the 
powers described under subparagraph 
(2) of this paragraph can have the lat-
ter effect incidentally.) 

(c) See section 671 and §§ 1.671–2 and 
1.671–3 for rules for the treatment of in-
come, deductions, and credits when a 
person is treated as the owner of all or 
only a portion of a trust.

§ 1.674(b)–1 Excepted powers exer-
cisable by any person. 

(a) Paragraph (b) (1) through (8) of 
this section sets forth a number of 
powers which may be exercisable by 
any person without causing the grantor 
to be treated as an owner of a trust 
under section 674(a). Further, with the 
exception of powers described in para-
graph (b)(1) of this section, it is imma-
terial whether these powers are held in 
the capacity of trustee. It makes no 
difference under section 674(b) that the 
person holding the power is the grant-
or, or a related or subordinate party 
(with the qualifications noted in para-
graph (b) (1) and (3) of this section). 

(b) The exceptions referred to in 
paragraph (a) of this section are as fol-
lows (see, however, the limitations set 
forth in § 1.674(d)–2): 

(1) Powers to apply income to support of 
a dependent. Section 674(b)(1) provides, 
in effect, that regardless of the general 
rule of section 674(a), the income of a 
trust will not be considered as taxable 
to the grantor merely because in the 
discretion of any person (other than a 
grantor who is not acting as a trustee 
or cotrustee) it may be used for the 
support of a beneficiary whom the 
grantor is legally obligated to support, 
except to the extent that it is in fact
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used for that purpose. See section 
677(b) and the regulations thereunder. 

(2) Powers affecting beneficial enjoy-
ment only after a period. Section 
674(b)(2) provides an exception to sec-
tion 674(a) if the exercise of a power 
can only affect the beneficial enjoy-
ment of the income of a trust received 
after a period of time which is such 
that a grantor would not be treated as 
an owner under section 673 if the power 
were a reversionary interest. See 
§§ 1.673(a)–1 and 1.673(b)–1. For example, 
if a trust created on January 1, 1955, 
provides for the payment of income to 
the grantor’s son, and the grantor re-
serves the power to substitute other 
beneficiaries of income or corpus in 
lieu of his son on or after January 1, 
1965, the grantor is not treated under 
section 674 as the owner of the trust 
with respect to ordinary income re-
ceived before January 1, 1965. But the 
grantor will be treated as an owner on 
and after that date unless the power is 
relinquished. If the beginning of the pe-
riod during which the grantor may sub-
stitute beneficiaries is postponed, the 
rules set forth in § 1.673(d)–1 are appli-
cable in order to determine whether 
the grantor should be treated as an 
owner during the period following the 
postponement. 

(3) Testamentary powers. Under para-
graph (3) of section 674(b) a power in 
any person to control beneficial enjoy-
ment exercisable only by will does not 
cause a grantor to be treated as an 
owner under section 674(a). However, 
this exception does not apply to in-
come accumulated for testamentary 
disposition by the grantor or to income 
which may be accumulated for such 
distribution in the discretion of the 
grantor or a nonadverse party, or both, 
without the approval or consent of any 
adverse party. For example, if a trust 
instrument provides that the income is 
to be accumulated during the grantor’s 
life and that the grantor may appoint 
the accumulated income by will, the 
grantor is treated as the owner of the 
trust. Moreover, if a trust instrument 
provides that the income is payable to 
another person for his life, but the 
grantor has a testamentary power of 
appointment over the remainder, and 
under the trust instrument and local 
law capital gains are added to corpus, 

the grantor is treated as the owner of a 
portion of the trust and capital gains 
and losses are included in that portion. 
(See § 1.671–3.) 

(4) Powers to determine beneficial en-
joyment of charitable beneficiaries. Under 
paragraph (4) of section 674(b) a power 
in any person to determine the bene-
ficial enjoyment of corpus or income 
which is irrevocably payable (currently 
or in the future) for purposes specified 
in section 170(c) (relating to definition 
of charitable contributions) will not 
cause the grantor to be treated as an 
owner under section 674(a). For exam-
ple, if a grantor creates a trust, the in-
come of which is irrevocably payable 
solely to educational or other organiza-
tions that qualify under section 170(c), 
he is not treated as an owner under 
section 674 although he retains the 
power to allocate the income among 
such organizations. 

(5) Powers to distribute corpus. Para-
graph (5) of section 674(b) provides an 
exception to section 674(a) for powers 
to distribute corpus, subject to certain 
limitations, as follows: 

(i) If the power is limited by a rea-
sonably definite standard which is set 
forth in the trust instrument, it may 
extend to corpus distributions to any 
beneficiary or beneficiaries or class of 
beneficiaries (whether income bene-
ficiaries or remaindermen) without 
causing the grantor to be treated as an 
owner under section 674. See section 
674(b)(5)(A). It is not required that the 
standard consist of the needs and cir-
cumstances of the beneficiary. A clear-
ly measurable standard under which 
the holder of a power is legally ac-
countable is deemed a reasonably defi-
nite standard for this purpose. For in-
stance, a power to distribute corpus for 
the education, support, maintenance, 
or health of the beneficiary; for his rea-
sonable support and comfort; or to en-
able him to maintain his accustomed 
standard of living; or to meet an emer-
gency, would be limited by a reason-
ably definite standard. However, a 
power to distribute corpus for the 
pleasure, desire, or happiness of a bene-
ficiary is not limited by a reasonably 
definite standard. The entire context of 
a provision of a trust instrument 
granting a power must be considered in
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determining whether the power is lim-
ited by a reasonably definite standard. 
For example, if a trust instrument pro-
vides that the determination of the 
trustee shall be conclusive with respect 
to the exercise or nonexercise of a 
power, the power is not limited by a 
reasonably definite standard. However, 
the fact that the governing instrument 
is phrased in discretionary terms is not 
in itself an indication that no reason-
ably definite standard exists. 

(ii) If the power is not limited by a 
reasonably definite standard set forth 
in the trust instrument, the exception 
applies only if distributions of corpus 
may be made solely in favor of current 
income beneficiaries, and any corpus 
distribution to the current income ben-
eficiary must be chargeable against the 
proportionate part of corpus held in 
trust for payment of income to that 
beneficiary as if it constituted a sepa-
rate trust (whether or not physically 
segregated). See section 674(b)(5)(B). 

(iii) This subparagraph may be illus-
trated by the following examples:

Example 1. A trust instrument provides for 
payment of the income to the grantor’s two 
brothers for life, and for payment of the cor-
pus to the grantor’s nephews in equal shares. 
The grantor reserves the power to distribute 
corpus to pay medical expenses that may be 
incurred by his brothers or nephews. The 
grantor is not treated as an owner by reason 
of this power because section 674(b)(5)(A) 
excepts a power, exercisable by any person, 
to invade corpus for any beneficiary, includ-
ing a remainderman, if the power is limited 
by a reasonably definite standard which is 
set forth in the trust instrument. However, if 
the power were also exercisable in favor of a 
person (for example, a sister) who was not 
otherwise a beneficiary of the trust, section 
674(b)(5)(A) would not be applicable.

Example 2. The facts are the same as in ex-
ample 1 except that the grantor reserves the 
power to distribute any part of the corpus to 
his brothers or to his nephews for their hap-
piness. The grantor is treated as the owner of 
the trust. Paragraph (5)(A) of section 674(b) 
is inapplicable because the power is not lim-
ited by a reasonably definite standard. Para-
graph (5)(B) is inapplicable because the 
power to distribute corpus permits a dis-
tribution of corpus to persons other than 
current income beneficiaries.

Example 3. A trust instrument provides for 
payment of the income to the grantor’s two 
adult sons in equal shares for 10 years, after 
which the corpus is to be distributed to his 
grandchildren in equal shares. The grantor 
reserves the power to pay over to each son up 

to one-half of the corpus during the 10-year 
period, but any such payment shall propor-
tionately reduce subsequent income and cor-
pus payments made to the son receiving the 
corpus. Thus, if one-half of the corpus is paid 
to one son, all the income from the remain-
ing half is thereafter payable to the other 
son. The grantor is not treated as an owner 
under section 674(a) by reason of this power 
because it qualifies under the exception of 
section 674(b)(5)(B).

(6) Powers to withhold income tempo-
rarily. (i) Section 674(b)(6) excepts a 
power which, in general, enables the 
holder merely to effect a postponement 
in the time when the ordinary income 
is enjoyed by a current income bene-
ficiary. Specifically, there is excepted 
a power to distribute or apply ordinary 
income to or for a current income ben-
eficiary or to accumulate the income, 
if the accumulated income must ulti-
mately be payable either: 

(a) To the beneficiary from whom it 
was withheld, his estate, or his ap-
pointees (or persons designated by 
name, as a class, or otherwise as alter-
nate takers in default of appointment) 
under a power of appointment held by 
the beneficiary which does not exclude 
from the class of possible appointees 
any person other than the beneficiary, 
his estate, his creditors, or the credi-
tors of his estate (section 674(b)(6)(A)); 

(b) To the beneficiary from whom it 
was withheld, or if he does not survive 
a date of distribution which could rea-
sonably be expected to occur within his 
lifetime, to his appointees (or alternate 
takers in default of appointment) 
under any power of appointment, gen-
eral or special, or if he has no power of 
appointment to one or more designated 
alternate takers (other than the grant-
or of the grantor’s estate) whose shares 
have been irrevocably specified in the 
trust instrument (section 674(b)(6)(A) 
and the flush material following); or 

(c) On termination of the trust, or in 
conjunction with a distribution of cor-
pus which is augmented by the accu-
mulated income, to the current income 
beneficiaries in shares which have been 
irrevocably specified in the trust in-
strument, or if any beneficiary does 
not survive a date of distribution 
which would reasonably be expected to 
occur within his lifetime, to his ap-
pointees (or alternate takers in default

VerDate jul<14>2003 04:06 Apr 24, 2004 Jkt 203089 PO 00000 Frm 00299 Fmt 8010 Sfmt 8010 Y:\SGML\203089T.XXX 203089T



300

26 CFR Ch. I (4–1–04 Edition)§ 1.674(b)–1

of appointment) under any power of ap-
pointment, general or special, or if he 
has no power of appointment to one or 
more designated alternate takers 
(other than the grantor or the 
grantor’s estate) whose shares have 
been irrevocably specified in the trust 
instrument (section 674(b)(6)(B) and the 
flush material following). 
(In the application of (a) of this sub-
division, if the accumulated income of 
a trust is ultimately payable to the es-
tate of the current income beneficiary 
or is ultimately payable to his ap-
pointees or takers in default of ap-
pointment, under a power of the type 
described in (a) of this subdivision, it 
need not be payable to the beneficiary 
from whom it was withheld under any 
circumstances. Furthermore, if a trust 
otherwise qualifies for the exception in 
(a) of this subdivision the trust income 
will not be considered to be taxable to 
the grantor under section 677 by reason 
of the existence of the power of ap-
pointment referred to in (a) of this sub-
division.) In general, the exception in 
section 674(b)(6) is not applicable if the 
power is in substance one to shift ordi-
nary income from one beneficiary to 
another. Thus, a power will not qualify 
for this exception if ordinary income 
may be distributed to beneficiary A, or 
may be added to corpus which is ulti-
mately payable to beneficiary B, a re-
mainderman who is not a current in-
come beneficiary. However, section 
674(b)(6)(B), and (c) of this subdivision, 
permit a limited power to shift ordi-
nary income among current income 
beneficiaries, as illustrated in example 
1 of this subparagraph. 

(ii) The application of section 
674(b)(6) may be illustrated by the fol-
lowing examples:

Example 1. A trust instrument provides 
that the income shall be paid in equal shares 
to the grantor’s two adult daughters but the 
grantor reserves the power to withhold from 
either beneficiary any part of that bene-
ficiary’s share of income and to add it to the 
corpus of the trust until the younger daugh-
ter reaches the age of 30 years. When the 
younger daughter reaches the age of 30, the 
trust is to terminate and the corpus is to be 
divided equally between the two daughters 
or their estates. Although exercise of this 
power may permit the shifting of accumu-
lated income from one beneficiary to the 
other (since the corpus with the accumula-

tions is to be divided equally) the power is 
excepted under section 674(b)(6)(B) and sub-
division (i)(c) of this subparagraph.

Example 2. The facts are the same as in ex-
ample 1, except that the grantor of the trust 
reserves the power to distribute accumulated 
income to the beneficiaries in such shares as 
he chooses. The combined powers are not ex-
cepted by section 674(b)(6)(B) since income 
accumulated pursuant to the first power is 
neither required to be payable only in con-
junction with a corpus distribution nor re-
quired to be payable in shares specified in 
the trust instrument. See, however, section 
674(c) and § 1.674(c)–1 for the effect of such a 
power if it is exercisable only by independent 
trustees.

Example 3. A trust provides for payment of 
income to the grantor’s adult son with the 
grantor retaining the power to accumulate 
the income until the grantor’s death, when 
all accumulations are to be paid to the son. 
If the son predeceases the grantor, all accu-
mulations are, at the death of the grantor, to 
be paid to his daughter, or if she is not liv-
ing, to alternate takers (which do not in-
clude the grantor’s estate) in specified 
shares. The power is excepted under section 
674(b)(6)(A) since the date of distribution (the 
date of the grantor’s death) may, in the 
usual case, reasonably be expected to occur 
during the beneficiary’s (the son’s) lifetime. 
It is not necessary that the accumulations 
be payable to the son’s estate or his ap-
pointees if he should predecease the grantor 
for this exception to apply.

(7) Power to withhold income during 
disability. Section 674(b)(7) provides an 
exception for a power which, in gen-
eral, will permit ordinary income to be 
withheld during the legal disability of 
an income beneficiary or while he is 
under 21. Specifically, there is excepted 
a power, exercisable only during the 
existence of a legal disability of any 
current income beneficiary or the pe-
riod during which any income bene-
ficiary is under the age of 21 years, to 
distribute or apply ordinary income to 
or for that beneficiary or to accumu-
late the income and add it to corpus. 
To qualify under this exception it is 
not necessary that the income ulti-
mately be payable to the income bene-
ficiary from whom it was withheld, his 
estate, or his appointees; that is, the 
accumulated income may be added to 
corpus and ultimately distributed to 
others. For example, the grantor is not 
treated as an owner under section 674 if 
the income of a trust is payable to his 
son for life, remainder to his grand-
children, although he reserves the
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power to accumulate income and add it 
to corpus while his son is under 21. 

(8) Powers to allocate between corpus 
and income. Paragraph (8) of section 
674(b) provides that a power to allocate 
receipts and disbursements between 
corpus and income, even though ex-
pressed in broad language, will not 
cause the grantor to be treated as an 
owner under the general rule of section 
674(a).

§ 1.674(c)–1 Excepted powers exer-
cisable only by independent trust-
ees. 

Section 674(c) provides an exception 
to the general rule of section 674(a) for 
certain powers that are exercisable by 
independent trustees. This exception is 
in addition to those provided for under 
section 674(b) which may be held by 
any person including an independent 
trustee. The powers to which section 
674(c) apply are powers (a) to dis-
tribute, apportion, or accumulate in-
come to or for a beneficiary or bene-
ficiaries, or to, for, or within a class of 
beneficiaries, or (b) to pay out corpus 
to or for a beneficiary or beneficiaries 
or to or for a class of beneficiaries 
(whether or not income beneficiaries). 
In order for such a power to fall within 
the exception of section 674(c) it must 
be exercisable solely (without the ap-
proval or consent of any other person) 
by a trustee or trustees none of whom 
is the grantor and no more than half of 
whom are related or subordinate par-
ties who are subservient to the wishes 
of the grantor. (See section 672(c) for 
definitions of these terms.) An example 
of the application of section 674(c) is a 
trust whose income is payable to the 
grantor’s three adult sons with power 
in an independent trustee to allocate 
without restriction the amounts of in-
come to be paid to each son each year. 
Such a power does not cause the grant-
or to be treated as the owner of the 
trust. See however, the limitations set 
forth in § 1.674(d)–2.

§ 1.674(d)–1 Excepted powers exer-
cisable by any trustee other than 
grantor or spouse. 

Section 674(d) provides an additional 
exception to the general rule of section 
674(a) for a power to distribute, appor-
tion, or accumulate income to or for a 

beneficiary or beneficiaries or to, for, 
or within a class of beneficiaries, 
whether or not the conditions of sec-
tion 674(b) (6) or (7) are satisfied, if the 
power is solely exercisable (without the 
approval or consent of any other per-
son) by a trustee or trustees none of 
whom is the grantor or spouse living 
with the grantor, and if the power is 
limited by a reasonably definite exter-
nal standard set forth in the trust in-
strument (see paragraph (b)(5) of 
§ 1.674(b)–1 with respect to what con-
stitutes a reasonably definite stand-
ard). See, however, the limitations set 
forth in § 1.674(d)–2.

§ 1.674(d)–2 Limitations on exceptions 
in section 674 (b), (c), and (d). 

(a) Power to remove trustee. A power in 
the grantor to remove, substitute, or 
add trustees (other than a power exer-
cisable only upon limited conditions 
which do not exist during the taxable 
year, such as the death or resignation 
of, or breach of fiduciary duty by, an 
existing trustee) may prevent a trust 
from qualifying under section 674 (c) or 
(d). For example, if a grantor has an 
unrestricted power to remove an inde-
pendent trustee and substitute any per-
son including himself as trustee, the 
trust will not qualify under section 674 
(c) or (d). On the other hand if the 
grantor’s power to remove, substitute, 
or add trustees is limited so that its 
exercise could not alter the trust in a 
manner that would disqualify it under 
section 674 (c) or (d), as the case may 
be, the power itself does not disqualify 
the trust. Thus, for example, a power 
in the grantor to remove or discharge 
an independent trustee on the condi-
tion that he substitute another inde-
pendent trustee will not prevent a 
trust from qualifying under section 
674(c). 

(b) Power to add beneficiaries. The ex-
ceptions described in section 674 (b) (5), 
(6), and (7), (c), and (d), are not applica-
ble if any person has a power to add to 
the beneficiary or beneficiaries or to a 
class of beneficiaries designated to re-
ceive the income or corpus, except 
where the action is to provide for after-
born or after-adopted children. This 
limitation does not apply to a power 
held by a beneficiary to substitute
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