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the creditors’ purposes as of no earlier than
March 23, 1990.

[T.D. 8388, 57 FR 346, Jan. 6, 1992]

§1.269-6 Relationship of section 269 to
section 382 before the Tax Reform
Act of 1986.

Section 269 and §§1.269-1 through
1.269-5 may be applied to disallow a net
operating loss carryover even though
such carryover is not disallowed (in
whole or in part) under section 382 and
the regulations thereunder. This sec-
tion may be illustrated by the fol-
lowing examples:

Example 1. L Corporation has computed its
taxable income on a calendar year basis and
has sustained heavy net operating losses for
a number of years. Assume that A purchases
all of the stock of L Corporation on Decem-
ber 31, 1955, for the principal purpose of uti-
lizing its net operating loss carryovers by
changing its business to a profitable new
business. Assume further that A makes no
attempt to revitalize the business of L Cor-
poration during the calendar year 1956 and
that during January 1957 the business is
changed to an entirely new and profitable
business. The carryovers will be disallowed
under the provisions of section 269(a) with-
out regard to the application of section 382.

Example 2. L Corporation has sustained
heavy net operating losses for a number of
years. In a merger under State law, P Cor-
poration acquires all of the assets of L Cor-
poration for the principal purpose of uti-
lizing the net operating loss carryovers of L
Corporation against the profits of P Corpora-
tion’s business. As a result of the merger, the
former stockholders of L Corporation own,
immediately after the merger, 12 percent of
the fair market value of the outstanding
stock of P Corporation. If the merger quali-
fies as a reorganization to which section
381(a) applies, the entire net operating loss
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to
the application of section 382.

Example 3. L Corporation has been sus-
taining net operating losses for a number of
years. P Corporation, a profitable corpora-
tion, on December 31, 1955, acquires all the
stock of L Corporation for the purpose of
continuing and improving the operation of L
Corporation’s business. Under the provisions
of sections 334(b)(2) and 381(a)(1), P Corpora-
tion would not succeed to L Corporation’s
net operating loss carryovers if L Corpora-
tion were liguidated pursuant to a plan of
liquidation adopted within two years after
the date of the acquisition. During 1956, P
Corporation transfers a profitable business
to L Corporation for the principal purpose of
using the profits of such business to absorb
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the net operating loss carryovers of L Cor-
poration. The transfer is such as to cause the
basis of the transferred assets in the hands of
L Corporation to be determined by reference
to their basis in the hands of P Corporation.
L Corporation’s net  operating loss
carryovers will be disallowed under the pro-
visions of section 269(a) without regard to
the application of section 382.

[T.D. 6595, 27 FR 3597, Apr. 14, 1962, as amend-
ed by T.D. 8388, 57 FR 346, Jan. 6, 1992]

§1.269-7 Relationship of section 269 to
sections 382 and 383 after the Tax
Reform Act of 1986.

Section 269 and §81.269-1 through
1.269-5 may be applied to disallow a de-
duction, credit, or other allowance not-
withstanding that the utilization or
amount of a deduction, credit, or other
allowance is limited or reduced under
section 382 or 383 and the regulations
thereunder. However, the fact that the
amount of taxable income or tax that
may be offset by a deduction, credit, or
other allowance is limited under sec-
tion 382(a) or 383 and the regulations
thereunder is relevant to the deter-
mination of whether the principal pur-
pose of an acquisition is the evasion or
avoidance of Federal income tax.

[T.D. 8388, 57 FR 346, Jan. 6, 1992]

§1.270-1 Limitation on deductions al-
lowable to individuals in certain
cases.

(a) Recomputation of taxable income.
(1) Under certain circumstances, sec-
tion 270 limits the deductions (other
than certain deductions described in
subsection (b) thereof) attributable to
a trade or business carried on by an in-
dividual which are otherwise allowable
to such individual under the provisions
of chapter 1 of the Code or the cor-
responding provisions of prior revenue
laws. If, in each of five consecutive tax-
able years (including at least one tax-
able year beginning after December 31,
1953, and ending after August 16, 1954),
the deductions attributable to a trade
or business carried on by an individual
(other than the specially treated de-
ductions described in paragraph (b) of
this section) exceed the gross income
derived from such trade or business by
more than $50,000, the taxable income
computed under section 63 (or the net
income computed under the cor-
responding provisions of prior revenue
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laws) of such individual shall be recom-
puted for each of such taxable years.

(2) In recomputing the taxable in-
come (or the net income, in the case of
taxable years which are otherwise sub-
ject to the Internal Revenue Code of
1939) for each of the five taxable years,
the deductions (other than the spe-
cially treated deductions described in
paragraph (b) of this section with the
exception of the net operating loss de-
duction) attributable to the trade or
business carried on by the individual
shall be allowed only to the extent of
(i) the gross income derived from such
trade or business, plus (ii) $50,000. The
specially treated deductions described
in paragraph (b) of this section (other
than the net operating loss deduction)
shall each be allowed in full. The net
operating loss deduction, to the extent
attributable to such trade or business,
shall be disallowed in its entirety.
Thus, a carryover or a carryback of a
net operating loss so attributable, ei-
ther from a year within the period of
five consecutive taxable years or from
a taxable year outside of such period,
shall be ignored in making the re-
computation of taxable income or net
income, as the case may be.

(3) The Ilimitations on deductions
provided by section 270 are also appli-
cable in determining under section 172,
or the corresponding provisions of prior
revenue laws, the amount of any net
operating loss carryover or carryback
from any year which falls within the
provisions of section 270 to any year
which does not fall within such provi-
sions. Also, in determining under sec-
tion 172, or the corresponding provi-
sions of prior revenue laws, the amount
of any net operating loss carryover
from a year which falls within the pro-
visions of section 270 to a year which
does not fall within such provisions,
the amount of net operating loss is to
be reduced by the taxable income or
net income, as the case may be (com-
puted as provided in §1.172-5, or 26 CFR
(1939) 39.122-4(c) (Regulations 118), as
the case may be and, in the case of any
taxable year which falls within the pro-
visions of section 270, determined after
the application of section 270), of any
taxable year preceding or succeeding
the taxable year of the net operating
loss to which such loss must first be
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carried back or carried over under the
provisions of section 172(b), or the cor-
responding provisions of prior revenue
laws, even though the net operating
loss deduction is not an allowable de-
duction for such preceding or suc-
ceeding taxable year.

(4) If an individual carries on several
trades or businesses, the deductions at-
tributable to such trades or businesses
and the gross income derived therefrom
shall not be aggregated in determining
whether the deductions (other than the
specially treated deductions) exceed
the gross income derived from such
trades or businesses by more than
$50,000 in any taxable year. For the
purposes of section 270, each trade or
business shall be considered separately.
However, where a particular business
of an individual is conducted in one or
more forms such as a partnership, joint
venture, or individual proprietorship,
the individual’s share of the profits and
losses from each business unit must be
aggregated to determine the applica-
bility of section 270. See paragraphs
(a)(8)(i1) and (b) of §1.702-1, relating to
applicability of section 270 to a part-
ner. Where it is established that for tax
purposes a husband and wife are part-
ners in the same trade or business or
that each is participating independ-
ently of the other in the same trade or
business with his and her own money,
the husband’s gross income and deduc-
tions from that trade or business shall
be considered separately from the
wife’s gross income and deductions
from that trade or business even
though they file a joint return. Where
a taxpayer is engaged in a trade or
business in a community property
State under circumstances such that
the income therefrom is considered to
be community income, the taxpayer
and his spouse are treated for purposes
of section 270 as two individuals en-
gaged separately in the same trade or
business and the gross income and de-
ductions attributable to the trade or
business are allocated one-half to the
taxpayer and one-half to the spouse.
Where several business activities ema-
nate from a single commodity, such as
oil or gas or a tract of land, it does not
necessarily follow that such activities
are one business for the purposes of
section 270. However, in order to be
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treated separately, it must be estab-
lished that such business activities are
actually conducted separately and are
not closely interrelated with each
other. For the purposes of section 270,
the trade or business carried on by an
individual must be the same in each of
the five consecutive years in which the
deductions (other than the specially
treated deductions) exceed the gross in-
come derived from such trade or busi-
ness by more than $50,000.

(5) For the purposes of section 270, a
taxable year may be part of two or
more periods of five consecutive tax-
able years. Thus, if the deductions
(other than the specially treated de-
ductions) attributable to a trade or
business carried on by an individual ex-
ceed the gross income therefrom by
more than $50,000 for each of six con-
secutive taxable years, the fifth year of
such six consecutive taxable years
shall be considered to be a part both of
a five-year period beginning with the
first and ending with the fifth taxable
year and of a five-year period begin-
ning with the second and ending with
the sixth taxable year.

(6) For the purposes of section 270, a
short taxable year required to effect a
change in accounting period con-
stitutes a taxable year. In determining
the applicability of section 270 in the
case of a short taxable year, items of
income and deduction are not
annualized.

(b) Specially treated deductions. (1) For
the purposes of section 270 and para-
graph (a) of this section, the specially
treated deductions are:

(i) Taxes,
(i) Interest,
(iii) Casualty and abandonment

losses connected with a trade or busi-
ness deductible under section 165(c)(1)
or the corresponding provisions of prior
revenue laws,

(iv) Losses and expenses of the trade
or business of farming which are di-
rectly attributable to drought,

(v) The net operating loss deduction
allowed by section 172, or the cor-
responding provisions of prior revenue
laws, and

(vi) Expenditures as to which a tax-
payer is given the option, under law or
regulations, either (a) to deduct as ex-
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penses when incurred, or (b) to defer or
capitalize.

(2) For the purpose of subparagraph
(1)(iv) of this paragraph, an individual
is engaged in the ‘““trade or business of
farming” if he cultivates, operates, or
manages a farm for gain or profit, ei-
ther as owner or tenant. An individual
who receives a rental (either in cash or
in kind) which is based upon farm pro-
duction is engaged in the trade or busi-
ness of farming. However, an individual
who receives a fixed rental (without
reference to production) is engaged in
the trade or business of farming only if
he participates to a material extent in
the operation or management of the
farm. An individual engaged in forestry
or the growing of timber is not thereby
engaged in the trade or business of
farming. An individual cultivating or
operating a farm for recreation or
pleasure rather than a profit is not en-
gaged in the trade or business of farm-
ing. The term farm is used in its ordi-
narily accepted sense and includes
stock, dairy, poultry, fruit, crop, and
truck farms, and also plantations,
ranches, ranges, and orchards. An indi-
vidual is engaged in the trade or busi-
ness of farming if he is a member of a
partnership engaged in the trade or
business of farming.

(3) In order for losses and expenses of
the trade or business of farming to
qualify as specially treated deductions
under subparagraph (1)(iv) of this para-
graph such losses and expenses must be
directly attributable to drought condi-
tions and not to other causes such as
faulty management or unfavorable
market conditions. In general, the fol-
lowing are the types of losses and ex-
penses which, if otherwise deductible,
may qualify as specially treated deduc-
tions under subparagraph (1)(iv) of this
paragraph:

(i) Losses for damages to or destruc-
tion of property as a result of drought
conditions, if such property is used in
the trade or business of farming or is
purchased for resale in the trade or
business of farming;

(if) Expenses directly related to rais-
ing crops or livestock which are de-
stroyed or damaged by drought. In-
cluded in this category are, for exam-
ple, payments for labor, fertilizer, and

595



§1.270-1

feed used in raising such crops or live-
stock. If such crops or livestock to
which the expenditures relate are only
partially destroyed or damaged by
drought then only a proportionate part
of the expenditures is regarded as spe-
cially treated deductions; and

(iii) Expenses which would not have
been incurred in the absence of drought
conditions, such as expenses for pro-
curing pasture or additional supplies of
water or feed.

(4) The expenditures referred to in
subparagraph (1)(vi) of this paragraph
include, but are not limited to, intan-
gible drilling and development costs in
the case of oil and gas wells as provided
in section 263(c) and the regulations
thereunder, and expenditures for the
development of a mine or other natural
deposit (other than an oil or gas well)
as provided in section 616 and the regu-
lations thereunder.

(5) The provisions of section 270(b) do
not operate to make an expenditure a
deductible item if it is not otherwise
deductible under the law applicable to
the particular year in which it was in-
curred. Thus, for example, if it is nec-
essary, pursuant to the provisions of
section 270, to recompute the taxable
or net income of an individual for the
taxable years 1950 through 1954, the in-
dividual in making the recomputation
may not deduct expenditures paid or
incurred in the years 1950 through 1953
which must be capitalized under the
law applicable to those years, even
though the expenditures are deductible
under the Code.

(c) Applicability to taxable years other-
wise subject to the Internal Revenue Code
of 1939. The net income of a taxable
year otherwise subject to the Internal
Revenue Code of 1939 shall be recom-
puted pursuant to section 270 if (i) such
taxable year is included in a period of
five consecutive taxable years which
includes at least one taxable year be-
ginning after December 31, 1953, and
ending after August 16, 1954, and (ii)
the deductions (other than the spe-
cially treated deductions specified in
section 270(b)) for each taxable year in
such five-year period exceed the $50,000
limitation specified in section 270. As
described in paragraph (a)(5) of this
section, a taxable year may be part of
two or more periods of five consecutive

26 CFR Ch. | (4-1-04 Edition)

taxable years, one meeting the require-
ments for recomputation pursuant to
section 130 of the Internal Revenue
Code of 1939 and the other meeting the
requirements for recomputation pursu-
ant to section 270 of the Internal Rev-
enue Code of 1954, then the recomputa-
tion for such taxable year shall be
made pursuant to section 270. For ex-
ample, if a calendar year taxpayer sus-
tains a loss from a trade or business for
each of the years 1949 through 1954, the
years 1950, 1951, 1952, and 1953 may be a
part of two such periods of five con-
secutive taxable years. If, however, a
taxable year is part of a period of five
consecutive taxable years which meets
the requirements for recomputation
pursuant to section 130 of the Internal
Revenue Code of 1939, but is not part of
a period which meets the requirements
for recomputation, pursuant to section
270, then a recomputation of net in-
come for such taxable year must be
made pursuant to section 130.

(d) Redetermination of tax. The tax im-
posed by Chapter 1 of the Code, or by
the corresponding provisions of prior
revenue laws, for each of the five con-
secutive taxable years specified In
paragraph (a) of this section shall be
redetermined upon the basis of the tax-
able income or net income of the indi-
vidual, as the case may be, recomputed
in the manner described in paragraph
(a) of this section. If the assessment of
a deficiency is prevented (except for
the provisions of Part Il (section 1311
and following), Subchapter Q, Chapter
1 of the Code, relating to the effect of
limitations and other provisions in in-
come tax cases) by the operation of any
provision of law (e.g., sections 6501 and
6502, or the corresponding provisions of
prior revenue laws, relating to the pe-
riod of limitations upon assessment
and collection) except section 7122, or
the corresponding provisions of prior
revenue laws, relating to compromises,
or by any rule of law (e.g., res judi-
cata), then the excess of the tax for
such year as recomputed over the tax
previously determined for such year
shall be considered a deficiency for the
purposes of section 270. The term tax
previously determined shall have the
same meaning as that assigned to such
term by section 1314(a). See §1.1314 (a)-
1.
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(e) Assessment of tax. Any amount de-
termined as a deficiency in the manner
described in paragraph (d) of this sec-
tion in respect of any taxable year of
the five consecutive taxable years spec-
ified in paragraph (a) of this section
may be assessed and collected as if on
the date of the expiration of the period
of limitation for the assessment of a
deficiency for the fifth taxable year of
such five consecutive taxable years,
one year remained before the expira-
tion of the period of limitation upon
assessment for the taxable year in re-
spect of which the deficiency is deter-
mined. If the taxable year is one in re-
spect of which an assessment could be
made without regard to section 270, the
amount of the actual deficiency as de-
fined in section 6211(a) (whether it is
greater than, equal to, or less than the
deficiency determined under section
270(c)) shall be assessed and collected.
However, if the assessment of a defi-
ciency for such taxable year would be
prevented by any provision of law (e.g.,
the period of limitation upon the as-
sessment of tax) except section 7122, or
the corresponding provision of prior
revenue laws, relating to compromises,
or by the operation of any rule of law
(e.g., res judicata), then the excess of
the tax recomputed as described in
paragraph (d) of this section over the
tax previously determined may be as-
sessed and collected even though in
fact there is no actual deficiency, as
defined in section 6211(a), in respect of
the given taxable year.

(f) Effective date; cross reference. The
provisions of section 270 and this sec-
tion apply to taxable years beginning
before January 1, 1970. Thus, for in-
stance, if the taxpayer had a profit of
$2,000 attributable to a trade or busi-
ness in 1965, section 270 and this section
would not apply to the taxable years
1966 through 1970, even though he had
losses of more than $50,000 in each of
the 5 years ending with 1970. For provi-
sions relating to activities not engaged
in for profit applicable to taxable years
beginning after December 31, 1969, see
section 183 and the regulations there-
under.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7198,
37 FR 13685, July 13, 1972]
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§1.271-1 Debts owed by political par-
ties.

(a) General rule. In the case of a tax-
payer other than a bank (as defined in
section 581 and the regulations there-
under), no deduction shall be allowed
under section 166 (relating to bad
debts) or section 165(g) (relating to
worthlessness of securities) by reason
of the worthlessness of any debt, re-
gardless of how it arose, owed by a po-
litical party. For example, it is imma-
terial that the debt may have arisen as
a result of services rendered or goods
sold or that the taxpayer included the
amount of the debt in income. In the
case of a bank, no deduction shall be
allowed unless, under the facts and cir-
cumstances, it appears that the bad
debt was incurred to or purchased by,
or the worthless security was acquired
by, the taxpayer in accordance with its
usual commercial practices. Thus, if a
bank makes a loan to a political party
not in accordance with its usual com-
mercial practices but solely because
the president of the bank has been ac-
tive in the party no bad debt deduction
will be allowed with respect to the
loan.

(b) Definitions—(1) Political party. For
purposes of this section and §1.276-1,
the term political party means a polit-
ical party (as commonly understood), a
National, State, or local committee
thereof, or any committee, association,
or organization, whether incorporated
or not, which accepts contributions (as
defined in subparagraph (2) of this
paragraph) or makes expenditures (as
defined in subparagraph (3) of this
paragraph) for the purpose of influ-
encing or attempting to influence the
election of presidential or vice-presi-
dential electors, or the selection, nomi-
nation, or election of any individual to
any Federal, State, or local elective
public office, whether or not such indi-
vidual or electors are selected, nomi-
nated, or elected. Accordingly, a polit-
ical party includes a committee or
other group which accepts contribu-
tions or makes expenditures for the
purpose of promoting the nomination
of an individual for an elective public
office in a primary election, or in any
convention, meeting, or caucus of a po-
litical party. It is immaterial whether
the contributions or expenditures are
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