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business of the taxpayer, by the unreal
nature of the transaction such as its
sham character, or by the unreal or un-
reasonable relation which the deduc-
tion, credit, or other allowance bears
to the transaction. The principle of law
making an amount unavailable as a de-
duction, credit, or other allowance in
cases in which the effect of making an
amount so available would be to dis-
tort the liability of the taxpayer, has
been judicially recognized and applied
in several cases. Included in these cases
are Gregory v. Helvering (1935) (293 U.S.
465; Ct. D. 911, C.B. XIV-1, 193); Grif-
fiths v. Helvering (1939) (308 U.S. 355;
Ct. D. 1431, C.B. 1940-1, 136); Higgins v.
Smith (1940) (308 U.S. 473; Ct. D. 1434,
C.B. 1940-1, 127); and J. D. & A. B.
Spreckles Co. v. Commissioner (1940)
(41 B.T.A. 370). In order to give effect to
such principle, but not in limitation
thereof, several provisions of the Code,
for example, section 267 and section
270, specify with some particularity in-
stances in which disallowance of the
deduction, credit, or other allowance is
required. Section 269 is also included in
such provisions of the Code. The prin-
ciple of law and the particular sections
of the Code are not mutually exclusive
and in appropriate circumstances they
may operate together or they may op-
erate separately. See, for example,
§1.269-6.

[T.D. 6595, 27 FR 3596, Apr. 14, 1962]

§1.269-3 Instances in which section
269(a) disallows a deduction, credit,
or other allowance.

(a) Instances of disallowance. Section
269 specifies two instances in which a
deduction, credit, or other allowance is
to be disallowed. These instances, de-
scribed in paragraphs (1) and (2) of sec-
tion 269(a), are those in which:

(1) Any person or persons acquire, or
acquired on or after October 8, 1940, di-
rectly or indirectly, control of a cor-
poration, or

(2) Any corporation acquires, or ac-
quired on or after October 8, 1940, di-
rectly or indirectly, property of an-
other corporation (not controlled, di-
rectly or indirectly, immediately be-
fore such acquisition by such acquiring
corporation or its stockholders), the
basis of which property in the hands of
the acquiring corporation is deter-
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mined by reference to the basis in the
hands of the transferor corporation.

In either instance the principal purpose
for which the acquisition was made
must have been the evasion or avoid-
ance of Federal income tax by securing
the benefit of a deduction, credit, or
other allowance which such person, or
persons, or corporation, would not oth-
erwise enjoy. If this requirement is sat-
isfied, it is immaterial by what method
or by what conjunction of events the
benefit was sought. Thus, an acquiring
person or corporation can secure the
benefit of a deduction, credit, or other
allowance within the meaning of sec-
tion 269 even though it is the acquired
corporation that is entitled to such de-
duction, credit, or other allowance in
the determination of its tax. If the pur-
pose to evade or avoid Federal income
tax exceeds in importance any other
purpose, it is the principal purpose.
This does not mean that only those ac-
quisitions fall within the provisions of
section 269 which would not have been
made if the evasion or avoidance pur-
pose was not present. The determina-
tion of the purpose for which an acqui-
sition was made requires a scrutiny of
the entire circumstances in which the
transaction or course of conduct oc-
curred, in connection with the tax re-
sult claimed to arise therefrom.

(b) Acquisition of control; transactions
indicative of purpose to evade or avoid
tax. If the requisite acquisition of con-
trol within the meaning of paragraph
(1) of section 269(a) exists, the trans-
actions set forth in the following sub-
paragraphs are among those which, in
the absence of additional evidence to
the contrary, ordinarily are indicative
that the principal purpose for acquir-
ing control was evasion or avoidance of
Federal income tax:

(1) A corporation or other business
enterprise (or the interest controlling
such corporation or enterprise) with
large profits acquires control of a cor-
poration with current, past, or prospec-
tive credits, deductions, net operating
losses, or other allowances and the ac-
quisition is followed by such transfers
or other action as is necessary to bring
the deduction, credit, or other allow-
ance into conjunction with the income
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(see further §1.269-6). This subpara-
graph may be illustrated by the fol-
lowing example:

Example. Individual A acquires all of the
stock of L Corporation which has been en-
gaged in the business of operating retail drug
stores. At the time of the acquisition, L Cor-
poration has net operating loss carryovers
aggregating $100,000 and its net worth is
$100,000. After the acquisition, L Corporation
continues to engage in the business of oper-
ating retail drug stores but the profits at-
tributable to such business after the acquisi-
tion are not sufficient to absorb any substan-
tial portion of the net operating loss
carryovers. Shortly after the acquisition, in-
dividual A causes to be transferred to L Cor-
poration the assets of a hardware business
previously controlled by A which business
produces profits sufficient to absorb a sub-
stantial portion of L Corporation’s net oper-
ating loss carryovers. The transfer of the
profitable business, which has the effect of
using net operating loss carryovers to offset
gains of a business unrelated to that which
produced the losses, indicates that the prin-
cipal purpose for which the acquisition of
control was made is evasion or avoidance of
Federal income tax.

(2) A person or persons organize two
or more corporations instead of a sin-
gle corporation in order to secure the
benefit of multiple surtax exemptions
(see section 11(c)) or multiple min-
imum accumulated earnings credits
(see section 535(c)(2) and (3)).

(3) A person or persons with high
earning assets transfer them to a
newly organized controlled corporation
retaining assets producing net oper-
ating losses which are utilized in an at-
tempt to secure refunds.

(c) Acquisition of property; transactions
indicative of purpose to evade or avoid
tax. If the requisite acquisition of prop-
erty within the meaning of paragraph
(2) of section 269(a) exists, the trans-
actions set forth in the following sub-
paragraphs are among those which, in
the absence of additional evidence to
the contrary, ordinarily are indicative
that the principal purpose for acquir-
ing such property was evasion or avoid-
ance of Federal income tax:

(1) A corporation acquires property
having in its hands an aggregate carry-
over basis which is materially greater
than its aggregate fair market value at
the time of such acquisition and uti-
lizes the property to create tax-reduc-
ing losses or deductions.
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(2) A subsidiary corporation, which
has sustained large net operating
losses in the operation of business X
and which has filed separate returns
for the taxable years in which the
losses were sustained, acquires high
earning assets, comprising business Y,
from its parent corporation. The acqui-
sition occurs at a time when the parent
would not succeed to the net operating
loss carryovers of the subsidiary if the
subsidiary were liquidated, and the
profits of business Y are sufficient to
offset a substantial portion of the net
operating loss carryovers attributable
to business X (see further Example 3 of
§1.269-6).

(d) Ownership changes to which section
382(I)(5) applies; transactions indicative of
purpose to evade or avoid tax—(1) In gen-
eral. Absent strong evidence to the con-
trary, a requisite acquisition of control
or property in connection with an own-
ership change to which section 382(1)(5)
applies is considered to be made for the
principal purpose of evasion or avoid-
ance of Federal income tax unless the
corporation carries on more than an in-
significant amount of an active trade
or business during and subsequent to
the title 11 or similar case (as defined
in section 382(1)(5)(G)). The determina-
tion of whether the corporation carries
on more than an insignificant amount
of an active trade or business is made
without regard to the continuity of
business enterprise set forth in §1.368-
1(d). The determination is based on all
the facts and circumstances, including,
for example, the amount of business as-
sets that continue to be used, or the
number of employees in the work force
who continue employment, in an active
trade or business (although not nec-
essarily the historic trade or business).
Where the corporation continues to
utilize a significant amount of its busi-
ness assets or work force, the require-
ment of carrying on more than an in-
significant amount of an active trade
or business may be met even though all
trade or business activities tempo-
rarily cease for a period of time in
order to address business exigencies.

(2) Effective date. The presumption
under paragraph (d) of this section ap-
plies to acquisitions of control or prop-
erty effected pursuant to a plan of re-
organization confirmed by a court in a
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title 11 or similar case (within the
meaning of section 368(a)(3)(A)) after
August 14, 1990.

(e) Relationship of section 269 to 11
U.S.C. 1129(d). In determining for pur-
poses of section 269 of the Internal Rev-
enue Code whether an acquisition pur-
suant to a plan of reorganization in a
case under title 11 of the United States
Code was made for the principal pur-
pose of evasion or avoidance of Federal
income tax, the fact that a govern-
mental unit did not seek a determina-
tion under 11 U.S.C. 1129(d) is not taken
into account and any determination by
a court under 11 U.S.C. 1129(d) that the
principal purpose of the plan is not
avoidance of taxes is not controlling.

[T.D. 6595, 27 FR 3596, Apr. 14, 1962, as amend-
ed by T.D. 8388, 57 FR 345, Jan. 6, 1992]

§1.269-4 Power of district director to
allocate deduction, credit, or allow-
ance in part.

The district director is authorized by
section 269(b) to allow a part of the
amount disallowed by section 269(a),
but he may allow such part only if and
to the extent that he determines that
the amount allowed will not result in
the evasion or avoidance of Federal in-
come tax for which the acquisition was
made. The district director is also au-
thorized to use other methods to give
effect to part of the amount disallowed
under section 269(a), but only to such
extent as he determines will not result
in the evasion or avoidance of Federal
income tax for which the acquisition
was made. Whenever appropriate to
give proper effect to the deduction,
credit, or other allowance, or such part
of it which may be allowed, this au-
thority includes the distribution, ap-
portionment, or allocation of both the
gross income and the deductions, cred-
its, or other allowances the benefit of
which was sought, between or among
the corporations, or properties, or
parts thereof, involved, and includes
the disallowance of any such deduc-
tion, credit, or other allowance to any
of the taxpayers involved.

[T.D. 6595, 27 FR 3597, Apr. 14, 1962]

26 CFR Ch. | (4-1-04 Edition)

§1.269-5 Time of acquisition of con-
trol.

(a) In general. For purposes of section
269, an acquisition of control occurs
when one or more persons acquire ben-
eficial ownership of stock possessing at
least 50 percent of the total combined
voting power of all classes of stock en-
titled to vote or at least 50 percent of
the total value of share of all classes of
stock of the corporation.

(b) Application of general rule to cer-
tain creditor acquisitions. (1) For pur-
poses of section 269, creditors of an in-
solvent or bankrupt corporation (by
themselves or in conjunction with
other persons) acquire control of the
corporation when they acquire bene-
ficial ownership of the requisite
amount of stock. Although insolvency
or bankruptcy may cause the interests
of creditors to predominate as a prac-
tical matter, creditor interests do not
constitute beneficial ownership of the
corporation’s stock. Solely for pur-
poses of section 269, creditors of a
bankrupt corporation are treated as ac-
quiring beneficial ownership of stock of
the corporation no earlier than the
time a bankruptcy court confirms a
plan of reorganization.

(2) The provisions of this section are
illustrated by the following example.

Example. Corporation L files a petition
under chapter 11 of the Bankruptcy Code on
January 5, 1987. A creditors’ committee is
formed. On February 22, 1987, and upon the
request of the creditors, the bankruptcy
court removes the debtor-in-possession from
business management and operations and ap-
points a trustee. The trustee consults regu-
larly with the creditors’ committee in for-
mulating both short-term and long-term
management decisions. After three years,
the creditors approve a plan of reorganiza-
tion in which the outstanding stock of Cor-
poration L is canceled and its creditors re-
ceive shares of stock constituting all of the
outstanding shares. The bankruptcy court
confirms the plan of reorganization on
March 23, 1990, and the plan is put into effect
on May 25, 1990. For purposes of section 269,
the creditors acquired control of Corporation
L than March 23, 1990. Similarly, the deter-
mination of whether the creditors acquired
control of Corporation L no earlier with the
principal purpose of evasion or avoidance of
Federal income tax is made by reference to
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