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of intent. Q executes a binding letter of in-
tent with N on August 6, 2005.

(ii) Under paragraph (e)(1) of this section,
the amounts paid by Q to its investment
banker that are not inherently facilitative
and that are paid for activities performed
prior to August 5, 2005 (the date Q’s board of
directors approves the transaction) are not
amounts paid to facilitate the acquisition of
P. Amounts paid by Q to its investment
banker for activities performed on or after
August 5, 2005, and amounts paid by Q to its
investment banker that are inherently fa-
cilitative amounts within the meaning of
paragraph (e)(2) of this section are required
to be capitalized under this section.

Example 17. Stock distribution. Z corporation
distributes natural gas throughout state Y.
The federal government brings an antitrust
action against Z seeking divestiture of cer-
tain of Z’s natural gas distribution assets. As
a result of a court ordered divestiture, Z and
the federal government agree to a plan of di-
vestiture that requires Z to organize a sub-
sidiary to receive the divested assets and to
distribute the stock of the subsidiary to its
shareholders. During 2005, Z pays $300,000 to
various independent contractors for the fol-
lowing services: studying customer demand
in the area to be served by the divested as-
sets, identifying assets to be transferred to
the subsidiary, organizing the subsidiary,
structuring the transfer of assets to the sub-
sidiary to qualify as a tax-free transaction to
Z, and distributing the stock of the sub-
sidiary to the stockholders. Under paragraph
(c)(3) of this section, Z is not required to cap-
italize any portion of the $300,000 payments.

Example 18. Bankruptcy reorganization. (i) X
corporation is the defendant in numerous
lawsuits alleging tort liability based on X’s
role in manufacturing certain defective prod-
ucts. X files a petition for reorganization
under Chapter 11 of the Bankruptcy Code in
an effort to manage all of the lawsuits in a
single proceeding. X pays its outside counsel
to prepare the petition and plan of reorga-
nization, to analyze adequate protection
under the plan, to attend hearings before the
Bankruptcy Court concerning the plan, and
to defend against motions by creditors and
tort claimants to strike the taxpayer’s plan.

(ii) X’s reorganization under Chapter 11 of
the Bankruptcy Code is a reorganization
within the meaning of paragraph (a)(4) of
this section. Under paragraph (c)(4) of this
section, amounts paid by X to its outside
counsel to prepare, analyze or obtain ap-
proval of the portion of X’s plan of reorga-
nization that resolves X’s tort liability do
not facilitate the reorganization and are not
required to be capitalized, provided that such
amounts would have been treated as ordi-
nary and necessary business expenses under
section 162 had the bankruptcy proceeding
not been instituted. All other amounts paid
by X to its outside counsel for the services
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described above (including all amounts paid
to prepare the bankruptcy petition) facili-
tate the reorganization and must be capital-
ized.

(m) Effective date. This section ap-
plies to amounts paid or incurred on or
after December 31, 2003.

(n) Accounting method changes—(1) In
general. A taxpayer seeking to change a
method of accounting to comply with
this section must secure the consent of
the Commissioner in accordance with
the requirements of §1.446-1(e). For the
taxpayer’s first taxable year ending on
or after December 31, 2003, the taxpayer
is granted the consent of the Commis-
sioner to change its method of account-
ing to comply with this section, pro-
vided the taxpayer follows the adminis-
trative procedures issued under §1.446-
1(e)(3)(ii) for obtaining the Commis-
sioner’s automatic consent to a change
in accounting method (for further guid-
ance, for example, see Rev. Proc. 2002-
9 (2002-1 C.B. 327) and
§601.601(d)(2)(ii)(b) of this chapter).

(2) Scope limitations. Any limitations
on obtaining the automatic consent of
the Commissioner do not apply to a
taxpayer seeking to change to a meth-
od of accounting to comply with this
section for its first taxable year ending
on or after December 31, 2003.

(3) Section 481(a) adjustment. The sec-
tion 481(a) adjustment for a change in
method of accounting to comply with
this section for a taxpayer’s first tax-
able year ending on or after December
31, 2003 is determined by taking into
account only amounts paid or incurred
in taxable years ending on or after Jan-
uary 24, 2002.

[T.D. 9107, 69 FR 446, Jan. 5, 2004]

§1.263(b)-1 Expenditures for adver-
tising or promotion of good will.

See §1.162-14 for the rules applicable
to a corporation which has elected to
capitalize expenditures for advertising
or the promotion of good will under the
provisions of section 733 or section 451
of the Internal Revenue Code of 1939, in
computing its excess profits tax credit
under Subchapter E, Chapter 2, or Sub-
chapter D, Chapter 1, of the Internal
Revenue Code of 1939.
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