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(iv) Because $3,780 is 70 percent of $5,400, 
the Subportfolio substantially overlaps with 
80 percent of the position. Under paragraph 
(c)(3) of this section, Z’s stocks having the 
shortest holding period are treated as in-
cluded in the Subportfolio. A larger portion 
of Z’s stocks may be treated as substantially 
similar or related property under the anti-
abuse rule of paragraph (c)(1)(vi) of this sec-
tion.

Example 4. Hedges counted only once Janu-
ary 1, 1996, Corporation X owns a $100 million 
portfolio of stocks all of which would sub-
stantially overlap with a $100 million regu-
lated futures contract (RFC) on a commonly 
used index (the Index). On January 15, Cor-
poration X enters into a $100 million short 
position in an RFC on the Index with a 
March delivery date and enters into a $75 
million long position in an RFC on the Index 
for June delivery. Also on January 15, 1996, 
Corporation X indicates in its books and 
records that the long and short RFC posi-
tions are intended to offset one another. 
Under paragraph (c)(5) of this section, $75 
million of the short position in the RFC is 
not treated as diminishing the risk of loss on 
the stock portfolio and instead is treated as 
a straddle or a hedging transaction, as ap-
propriate, with respect to the $75 million 
long position in the RFC, under section 1092. 
The remaining $25 million short position is 
treated as diminishing the risk of loss on the 
portfolio by holding a position in substan-
tially similar or related property. The rules 
of paragraph (c)(1) determine how much of 
the portfolio is subject to this rule and the 
rules of paragraph (c)(3) determine which 
shares have their holding periods tolled.

(e) Effective date—(1) In general. The 
provisions of this section apply to divi-
dends received on or after March 17, 
1995, on stock acquired after July 18, 
1984. 

(2) Special rule for dividends received 
on certain stock. Notwithstanding para-
graph (e)(1) of this section, this section 
applies to any dividends received by a 
taxpayer on stock acquired after July 
18, 1984, if the taxpayer has diminished 
its risk of loss by holding substantially 
similar or related property involving 
the following types of transactions— 

(i) The short sale of common stock 
when holding convertible preferred 
stock of the same issuer and the price 
changes of the two stocks are related, 
or the short sale of a convertible de-
benture while holding convertible pre-
ferred stock into which the debenture 
is convertible (or common stock), or a 
short sale of convertible preferred 
stock while holding common stock; or 

(ii) The acquisition of a short posi-
tion in a regulated futures contract on 
a stock index, or the acquisition of an 
option to sell the regulated futures 
contract or the stock index itself, or 
the grant of a deep-in-the-money op-
tion to buy the regulated futures con-
tract or the stock index while holding 
the stock of an investment company 
whose principal holdings mimic the 
performance of the stocks included in 
the stock index; or alternatively, while 
holding a portfolio composed of stocks 
that mimic the performance of the 
stocks included in the stock index. 

[T.D. 8590, 60 FR 14638, Mar. 20, 1995]

§ 1.247–1 Deduction for dividends paid 
on preferred stock of public utili-
ties. 

(a) Amount of deduction. (1) A deduc-
tion is provided in section 247 for divi-
dends paid during the taxable year by 
certain public utility corporations (see 
paragraph (b) of this section) on cer-
tain preferred stock (see paragraph (c) 
of this section). This deduction is an 
amount equal to the product of a speci-
fied fraction times the lesser of (i) the 
amount of the dividends paid during 
the taxable year by a public utility on 
its preferred stock (as defined in para-
graph (c) of this section), or (ii) the 
taxable income of the public utility for 
such taxable year (computed without 
regard to the deduction allowed by sec-
tion 247). The specified fraction for any 
taxable year is the fraction the numer-
ator of which is 14 and the denominator 
of which is the sum of the corporation 
normal tax rate and the surtax rate for 
such taxable year specified in section 
11. Since section 11 provides that for 
the calendar year 1954 the corporation 
normal tax rate is 30 percent and the 
surtax rate is 22 percent, the sum of 
the two tax rates is 52 percent and the 
specified fraction for the calendar year 
1954 is 14/52. If, for example, section 11 
should specify that the corporation’s 
normal tax rate is 25 percent and the 
surtax rate is 22 percent for the cal-
endar year, the sum of the two tax 
rates will be 47 percent and the speci-
fied fraction for the calendar year will 
be 14/47. If Corporation A, a public util-
ity which files its income tax return on 
the calendar year basis, pays $100,000 
dividends on its preferred stock in the 
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calendar year 1954 and if its taxable in-
come for such year is greater than 
$100,000 the deduction allowable to Cor-
poration A under section 247 for 1954 is 
$100,000 times 14/52, or $26,923.08. If in 
1954 Corporation A’s taxable income, 
computed without regard to the deduc-
tion provided in section 247, had been 
$90,000 (that is, less than the amount of 
the dividends which it paid on its pre-
ferred stock in that year), the deduc-
tion allowable under section 247 for 
1954 would have been $90,000 times 14/52, 
or $24,230.77. 

(2) For the purpose of determining 
the amount of the deduction provided 
in section 247(a) and in subparagraph 
(1) of this paragraph, the amount of 
dividends paid in a given taxable year 
shall not include any amount distrib-
uted in such year with respect to divi-
dends unpaid and accumulated in any 
taxable year ending before October 1, 
1942. If any distribution is made in the 
current taxable year with respect to 
dividends unpaid and accumulated for a 
prior taxable year, such distribution 
will be deemed to have been made with 
respect to the earliest year or years for 
which there are dividends unpaid and 
accumulated. Thus, if a public utility 
makes a distribution with respect to a 
prior taxable year, it shall be consid-
ered that such distribution was made 
with respect to the earliest year or 
years for which there are dividends un-
paid and accumulated, whether or not 
the public utility states that the dis-
tribution was made with respect to 
such year or years and even though the 
public utility stated that the distribu-
tion was made with respect to a later 
year. Even though it has dividends un-
paid and accumulated with respect to a 
taxable year ending before October 1, 
1942, a public utility may, however, in-
clude the dividends paid with respect 
to the current taxable year in com-
puting the deduction under section 247. 
If there are no dividends unpaid and ac-
cumulated with respect to a taxable 
year ending before October 1, 1942, a 
public utility may include the divi-
dends paid with respect to a prior tax-
able year which ended after October 1, 
1942, in computing the deduction under 
section 247; such public utility in addi-
tion may include the dividends paid 
with respect to the current taxable 

year in computing the deduction under 
section 247. However, if local law or its 
own charter requires a public utility to 
pay all unpaid and accumulated divi-
dends before any dividends can be paid 
with respect to the current taxable 
year, such public utility may not in-
clude any distribution in the current 
year in computing the deduction under 
section 247 to the extent that there are 
dividends unpaid and accumulated with 
respect to taxable years ending before 
October 1, 1942. 

(3) If a corporation which is engaged 
in one or more of the four types of 
business activities (called utility ac-
tivities in this section) enumerated in 
section 247(b)(1) (the furnishing of tele-
phone service or the sale of electrical 
energy, gas, or water) is also engaged 
in some other business that does not 
fall within any of the enumerated cat-
egories, the deduction under section 247 
is allowable only for such portion of 
the amount computed under section 
247(a) as is allocable to the income 
from utility activities. For this pur-
pose, the allocation may be made on 
the basis of the ratio which the total 
income from the utility activities 
bears to total income from all sources 
(total income being considered either 
gross income or gross receipts, which-
ever method results in the higher de-
duction). However, if such an alloca-
tion reaches an inequitable result and 
the books of the corporation are so 
kept that the taxable income attrib-
utable to the utility activities can be 
readily determined, particularly where 
the books of the corporation are re-
quired by governmental bodies to be so 
kept for rate making or other purposes, 
the allocation may be made upon the 
basis of taxable income. No such appor-
tionment will be required if the income 
from sources other than utility activi-
ties is less than 20 percent of the total 
income of the corporation, irrespective 
of the method used in determining such 
total income. 

(b) Public utility. As used in section 
247 and this section, public utility 
means a corporation engaged in the 
furnishing of telephone service, or in 
the sale of electric energy, gas, or 
water if the rates charged by such cor-
poration for such furnishing or sale, as 
the case may be, have been established 
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or approved by a State or political sub-
division thereof or by an agency or in-
strumentality of the United States or 
by a public utility or public service 
commission or other similar body of 
the District of Columbia or of any 
State or political subdivision thereof. 
If a schedule of rates has been filed 
with any of the above bodies having 
the power to disapprove such rates, 
then such rates shall be considered as 
established or approved rates even 
though such body has taken no action 
on the filed schedule. Rates fixed by 
contract between the corporation and 
the purchaser, except where the pur-
chaser is the United States, a State, 
the District of Columbia, or an agency 
or political subdivision of the United 
States, a State, or the District of Co-
lumbia, shall not be considered as es-
tablished or approved rates in those 
cases where they are not subject to di-
rect control, or where no maximum 
rate for such contract rates has been 
established by the United States, a 
State, the District of Columbia, or by 
an agency or political subdivision 
thereof. The deduction provided in sec-
tion 247 will not be denied solely be-
cause part of the gross income of the 
corporation consists of revenue derived 
from such furnishing or sale at rates 
which are not so regulated, provided 
the corporation establishes to the sat-
isfaction of the Commissioner (1) that 
the revenue from regulated rates and 
the revenue from unregulated rates are 
derived from the operation of a single 
interconnected and coordinated system 
within a single area or region in one or 
more States, or from the operation of 
more than one such system and (2) that 
the regulation to which it is subject in 
part of its operating territory in one 
such system is effective to control 
rates within the unregulated territory 
of the same system so that the rates 
within the unregulated territory have 
been and are substantially as favorable 
to users and consumers as are the rates 
within the regulated territory. 

(c) Preferred stock. (1) For the pur-
poses of section 247 and this section, 
preferred stock means stock (i) which 
was issued before October 1, 1942, (ii) 
the dividends in respect of which (dur-
ing the whole of the taxable year, or 
the part of the taxable year after the 

actual date of the issue of such stock) 
were cumulative, nonparticipating as 
to current distributions, and payable in 
preference to the payment of dividends 
on other stock, and (iii) the rate of re-
turn on which is fixed and cannot be 
changed by a vote of the board of direc-
tors or by some similar method. How-
ever, if there are several classes of pre-
ferred stock, all of which meet the 
above requirements, the deduction pro-
vided in section 247 shall not be denied 
in the case of a given class of preferred 
stock merely because there is another 
class of preferred stock whose divi-
dends are to be paid before those of the 
given class of stock. Likewise, it is im-
material for the purposes of section 247 
and this section whether the stock be 
voting or nonvoting stock. 

(2) Preferred stock issued on or after 
October 1, 1942, under certain cir-
cumstances will be considered as hav-
ing been issued before October 1, 1942, 
for purposes of the deduction provided 
in section 247. If the new stock is 
issued on or after October 1, 1942, to re-
fund or replace bonds or debentures 
which were issued before October 1, 
1942, or to refund or replace other stock 
which was preferred stock within the 
meaning of section 247(b)(2) (or the cor-
responding provision of the Internal 
Revenue Code of 1939), such new stock 
shall be considered as having been 
issued before October 1, 1942. If pre-
ferred stock is issued to refund or re-
place stock which was preferred stock 
within the meaning of section 247(b)(2) 
(or the corresponding provision of the 
Internal Revenue Code of 1939), it shall 
be immaterial whether the preferred 
stock so refunded or replaced was 
issued before, on, or after October 1, 
1942. If stock issued on or after October 
1, 1942, to refund or replace stock which 
was issued before October 1, 1942, and 
which was preferred stock within the 
meaning of section 247(b)(2) (or the cor-
responding provision of the Internal 
Revenue Code of 1939), is not itself pre-
ferred stock within the meaning of sec-
tion 247(b)(2) (or the corresponding pro-
vision of the Internal Revenue Code of 
1939), no stock issued to refund or re-
place such stock can be considered pre-
ferred stock for purposes of the deduc-
tion provided in section 247. 
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(3) In the case of any preferred stock 
issued on or after October 1, 1942, to re-
fund or replace bonds or debentures 
issued before October 1, 1942, or to re-
fund or replace other stock which was 
preferred stock within the meaning of 
section 247(b)(2) (or the corresponding 
provision of the Internal Revenue Code 
of 1939), only that portion of the stock 
issued on or after October 1, 1942, will 
be considered as having been issued be-
fore October 1, 1942, the par or stated 
value of which does not exceed the par, 
stated, or face value of such bonds, de-
bentures, or other preferred stock 
which the new stock was issued to re-
fund or replace. In such case no shares 
of the new stock issued on or after Oc-
tober 1, 1942, shall be earmarked in de-
termining the deduction allowable 
under section 247, but the appropriate 
allocable portion of the total amount 
of dividends paid on such stock will be 
considered as having been paid on 
stock which was issued before October 
1, 1942. 

(4) The provisions of section 247(b)(2) 
may be illustrated by the following ex-
ample:

Example. A public utility has outstanding 
1,000 bonds which were issued before October 
1, 1942, and each of which has a face value of 
$100. On or after October 1, 1942, each of such 
bonds is retired in exchange for 1 1/10 shares 
of preferred stock issued on or after October 
1, 1942, and having a par value of $100 per 
share. Only 10/11 of the dividends paid on the 
preferred stock thus issued in exchange for 
the bonds will be considered as having been 
paid on stock which was issued before Octo-
ber 1, 1942. Likewise, if preferred stock which 
is issued on or after October 1, 1942, has no 
par value but a stated value of $50 per share 
and such stock is issued in a ratio of three 
shares to one share to refund or replace pre-
ferred stock having a par value of $100 per 
share, only two-thirds of the dividends paid 
on the new shares of stock will be considered 
as having been paid on stock which was 
issued before October 1, 1942.

(5) Whether or not preferred stock 
issued on or after October 1, 1942, was 
issued to refund or replace bonds or de-
bentures issued before October 1, 1942, 
or to refund or replace other preferred 
stock, is in each case a question of 
fact. Among the factors to be consid-
ered is whether such stock is new in an 
economic sense to the corporation or 
whether it was issued merely to take 
the place, directly or indirectly, of 

bonds, debentures, or other preferred 
stock of such corporation. It is not nec-
essary that the new preferred stock be 
issued in exchange for such bonds, de-
bentures, or other preferred stock. The 
mere fact that the bonds, debentures, 
or other preferred stock remain in ex-
istence for a short period of time after 
the issuance of the new stock (or were 
retired before the issuance of the new 
stock) does not necessarily mean that 
such new stock was not issued to re-
fund or replace such bonds, debentures, 
or other preferred stock. It is necessary 
to consider the entire transaction, in-
cluding the issuance of the new pre-
ferred stock, the date of such issuance, 
the retirement of the old bonds, deben-
tures, or preferred stock, and the date 
of such retirement, in order to deter-
mine whether such new stock really 
was issued to take the place of bonds, 
debentures, or other preferred stock of 
the corporation or whether it rep-
resents something essentially new in 
an economic sense in the corporation’s 
financial structure. If, for example, a 
public utility, which has outstanding 
bonds issued before October 1, 1942, 
issues new preferred stock on October 
1, 1954, in order to secure funds with 
which to retire such bonds and with the 
money paid in for such stock retires 
the bonds on November 1, 1954, such 
stock may be considered as having 
been issued to refund or replace bonds 
issued before October 1, 1942. Whether 
the money used to retire the bonds can 
be traced back and identified as the 
money paid in for the stock will have 
evidentiary value, but will not be con-
clusive, in determining whether the 
stock was issued to refund or replace 
the bonds. Similarly, whether the 
amount of money used to retire the 
bonds was smaller than, equal to, or 
greater than that paid in for the stock, 
or whether the entire issue of bonds is 
retired, will be important, but not deci-
sive, in making such determination. 

(6) Preferred stock issued on or after 
October 1, 1942, by a corporation to re-
fund or replace bonds or debentures of 
a second corporation which were issued 
before October 1, 1942, or to refund or 
replace other preferred stock of such 
second corporation, may be considered 
as having been issued before October 1, 
1942, if such new stock was issued (i) in 
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a transaction which is a reorganization 
within the meaning of section 368(a) or 
the corresponding provisions of the In-
ternal Revenue Code of 1939; or (ii) in a 
transaction to which section 371 (relat-
ing to insolvency reorganizations), or 
the corresponding provisions of the In-
ternal Revenue Code of 1939, is applica-
ble; or (iii) in a transaction which is 
subject to the provisions of Part VI, 
Subchapter O, Chapter 1 of the Code 
(relating to exchanges and distribu-
tions in obedience to orders of the Se-
curities and Exchange Commission) or 
to the corresponding provisions of the 
Internal Revenue Code of 1939. Whether 
the stock actually was issued to refund 
or replace bonds or debentures of the 
second corporation issued before Octo-
ber 1, 1942, or to refund or replace pre-
ferred stock of such second corpora-
tion, shall be determined under the 
same principles as if only one corpora-
tion were involved. A corporation may 
issue stock to refund or replace its own 
bonds, debentures, or other preferred 
stock in a transaction which is a reor-
ganization within the meaning of sec-
tion 368(a) or the corresponding provi-
sions of the Internal Revenue Code of 
1939, in a transaction to which section 
371 or the corresponding provisions of 
the Internal Revenue Code of 1939 is ap-
plicable, or in a transaction which is 
subject to the provisions of Part VI, 
Subchapter O, Chapter 1 of the Code, or 
to the corresponding provisions of the 
Internal Revenue Code of 1939. The pro-
visions of this paragraph, in addition, 
are applicable in case a corporation 
issues stock on or after October 1, 1942, 
to refund or replace its own bonds, de-
bentures, or other preferred stock even 
though the issuance of such stock may 
not fall within one of the categories 
enumerated above. 

(7) Even though stock issued on or 
after October 1, 1942, is considered as 
having been issued before October 1, 
1942, by reason of having been issued to 
refund or replace bonds or debentures 
issued before October 1, 1942, or to re-
fund or replace other preferred stock, 
such stock will not be deemed to be 
preferred stock within the meaning of 
section 247(b)(2), and no deduction will 
be allowable in respect of dividends 
paid on such stock, unless the stock 
fulfills all the other requirements of a 

preferred stock set forth in section 
247(b)(2) and in this paragraph.

§ 1.248–1 Election to amortize organi-
zational expenditures. 

(a) In general. (1) Section 248(a) pro-
vides that a corporation may elect for 
any taxable year beginning after De-
cember 31, 1953, to treat its organiza-
tional expenditures, as defined in sub-
section (b) of section 248 and in para-
graph (b) of this section, as deferred ex-
penses. A corporation which exercises 
such election must, at the time it 
makes the election, select a period of 
not less than 60 months, beginning 
with the month in which it began busi-
ness, over which it will amortize its or-
ganizational expenditures. The period 
selected by the corporation may be 
equal to or greater, but not less, than 
60 months, but in any event it must 
begin with the month in which the cor-
poration began business. The organiza-
tional expenditures of the corporation 
which are treated as deferred expenses 
under the provisions of section 248 and 
this section shall then be allowed as a 
deduction in computing taxable income 
ratably over the period selected by the 
taxpayer. The period selected by the 
taxpayer in making its election may 
not be subsequently changed but shall 
be adhered to in computing taxable in-
come for the taxable year for which the 
election is made and all subsequent 
taxable years. 

(2) If a corporation exercises the elec-
tion provided in section 248(a), such 
election shall apply to all of its ex-
penditures which are organizational ex-
penditures within the meaning of sub-
section (b) of section 248 and paragraph 
(b) of this section. The election shall 
apply, however, only with respect to 
expenditures incurred before the end of 
the taxable year in which the corpora-
tion begins business (without regard to 
whether the corporation files its re-
turns on the accrual or cash method of 
accounting or whether the expendi-
tures are paid in the taxable year in 
which they are incurred), if such ex-
penditures are paid or incurred on or 
after August 16, 1954 (the date of enact-
ment of the Internal Revenue Code of 
1954). 

(3) The deduction allowed under sec-
tion 248 must be spread over a period 
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