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(c) A corporation to which section 931
(relating to income from sources with-
in possessions of the United States) ap-
plies for the taxable year of the cor-
poration in which the distribution is
made or for its next preceding taxable
year; or

(d) A real estate investment trust
which, for its taxable year in which the
distribution is made, is taxable under
Part 11, Subchapter M, Chapter 1 of the
Code. See section 243(c)(3), paragraph
(c) of §1.243-2, section 857(c), and para-
graph (d) of §1.857-6.

[T.D. 6500, 25 FR 11402, Nov. 26, 1960, as
amended by T.D. 6598, 27 FR 4092, Apr. 28,
1962; T.D. 7767, 46 FR 11264, Feb. 6, 1981]

§1.246-2 Limitation on
amount of deductions.

(a) General rule. The sum of the de-
ductions allowed by sections 243(a)(1)
(relating to dividends received by cor-
porations), 244(a) (relating to dividends
received on certain preferred stock),
and 245 (relating to dividends received
from certain foreign corporations), ex-
cept as provided in section 246(b)(2) and
in paragraph (b) of this section, is lim-
ited to 85 percent of the taxable income
of the corporation. The taxable income
of the corporation for this purpose is
computed without regard to the net op-
erating loss deduction allowed by sec-
tion 172, the deduction for dividends
paid on certain preferred stock of pub-
lic utilities allowed by section 247, any
capital loss carryback under section
1212(a)(1), and the deductions provided
in sections 243(a)(1), 244(a), and 245. For
definition of the term taxable income,
see section 63.

(b) Effect of net operating loss. If the
shareholder corporation has a net oper-
ating loss (as determined under sec.
172) for a taxable year, the limitation
provided in section 246(b)(1) and in
paragraph (a) of this section is not ap-
plicable for such taxable year. In that
event, the deductions provided in sec-
tions 243(a)(1), 244(a), and 245 shall be
allowable for all tax purposes to the
shareholder corporation for such tax-
able year without regard to such limi-
tation. If the shareholder corporation
does not have a net operating loss for
the taxable year, however, the limita-
tion will be applicable for all tax pur-
poses for such taxable year. In deter-
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mining whether the shareholder cor-
poration has a net operating loss for a
taxable year under section 172, the de-
ductions allowed by sections 243(a)(1),
244(a), and 245 are to be computed with-
out regard to the limitation provided
in section 246(b)(1) and in paragraph (a)
of this section.

[T.D. 6992, 34 FR 825, Jan. 18, 1969, as amend-
ed by T.D. 7301, 39 FR 963, Jan. 4, 1974]

§1.246-3 Exclusion of certain divi-
dends.

(@) In general. Corporate taxpayers
are denied, in certain cases, the divi-
dends-received deduction provided by
section 243 (dividends received by cor-
porations), section 244 (dividends re-
ceived on certain preferred stock), and
section 245 (dividends received from
certain foreign corporations). The
above-mentioned dividends-received de-
ductions are denied, under section
246(c)(1), to corporate shareholders:

(1) If the dividend is in respect of any
share of stock which is sold or other-
wise disposed of in any case where the
taxpayer has held such share for 15
days or less; or

(2) If and to the extent that the tax-
payer is under an obligation to make
corresponding payments with respect
to substantially identical stock or se-
curities. It is immaterial whether the
obligation has arisen pursuant to a
short sale or otherwise.

(b) Ninety-day rule for certain pref-
erence dividends. In the case of any
stock having a preference in dividends,
a special rule is provided by section
246(c)(2) in lieu of the 15-day rule de-
scribed in section 246(c)(1) and para-
graph (a)(1) of this section. If the tax-
payer receives dividends on such stock
which are attributable to a period or
periods aggregating in excess of 366
days, the holding period specified in
section 246(c)(1)(A) shall be 90 days (in
lieu of 15 days).

(c) Definitions—(1) ““‘Otherwise disposed
of”’. As used in this section the term
otherwise disposed of includes disposal
by gift.

(2) “*Substantially identical stock or se-
curities’””. The term substantially iden-
tical stock or securities is to be applied
according to the facts and cir-
cumstances in each case. In general,
the term has the same meaning as the
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corresponding terms in sections 1091
and 1233 and the regulations there-
under. See paragraph (d)(1) of §1.1233-1.

(3) Obligation to make corresponding
payments. (i) Section 246(c)(1)(B) of the
Code denies the dividends-received de-
duction to a corporate taxpayer to the
extent that such taxpayer is under an
obligation, with respect to substan-
tially identical stock or securities, to
make payments corresponding to the
dividend received. Thus, for example,
where a corporate taxpayer is in both a
“long” and ‘“‘short” position with re-
spect to the same stock on the date
that such stock goes ex-dividend, the
dividend received on the stock owned
by the taxpayer will not be eligible for
the dividends-received deduction to the
extent that the taxpayer is obligated
to make payments to cover the divi-
dends with respect to its offsetting
short position in the same stock. The
dividends-received deduction is denied
in such a case without regard to the
length of time the taxpayer has held
the stock on which such dividends are
received.

(ii) The provisions of subdivision (i)
of this subparagraph may be illustrated
by the following example:

Example. Y Corporation owns 100 shares of
the Z Corporation’s common stock on Janu-
ary 1, 1959. Z Corporation on January 15,
1959, declares a dividend of $1.00 per share
payable to shareholders of record on January
30, 1959. On January 21, 1959, Y Corporation
sells short 25 shares of the Z Corporation’s
common stock and remains in the short posi-
tion on January 31, 1959, the day that Z Cor-
poration’s common stock goes ex-dividend. Y
Corporation is therefore obligated to make a
payment to the lender of the 25 shares of Z
Corporation’s common stock which were sold
short, corresponding to the $1.00 a share divi-
dend that the lender would have received on
those 25 shares, or $25.00. Therefore, $25.00 of
the $100.00 that the Y Corporation receives as
dividends from the Z Corporation with re-
spect to the 100 shares of common stock in
which it has a long position is not eligible
for the dividends-received deduction.

(d) Determination of holding period—(1)
In general. Special rules are provided
by paragraph (3) of section 246(c) for de-
termining the period for which the tax-
payer has held any share of stock for
purposes of the restriction provided by
such section. In computing the holding
period the day of disposition but not
the day of acquisition shall be taken
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into account. Also, there shall not be
taken into account any day which is
more than 15 days after the date on
which the share of stock becomes ex-
dividend. Thus, the holding period is
automatically terminated at the end of
such 15-day period without regard to
how long the stock may be held after
that date. In the case of stock quali-
fying under paragraph (2) of section
246(c) (as having preference in divi-
dends) a 90-day period is substituted for
the 15-day period prescribed in this
subparagraph. Finally, section 1223(4),
relating to holding periods in the case
of wash sales, shall not apply. There-
fore, tacking of the holding period of
the stock disposed of to the holding pe-
riod of the stock acquired where a wash
sale occurs is not permitted for pur-
poses of determining the holding period
described in section 246(c).

(2) Special rules. Section 246(c) re-
quires that the holding periods deter-
mined thereunder shall be appro-
priately reduced for any period that
the taxpayer’s stock holding is offset
by a corresponding short position re-
sulting from an option to sell, a con-
tractual obligation to sell, or a short
sale of, substantially identical stock or
securities. The holding periods of stock
held for a period of 15 days or less on
the date such short position is created
shall accordingly be reduced to the ex-
tent of such short position. Where the
amount of stock acquired within such
period exceeds the amount as to which
the taxpayer establishes a short posi-
tion, the stock the holding period of
which must be reduced because of such
short position shall be that most re-
cently acquired within such period. If,
on the date the short position is cre-
ated, the amount of stock subject to
the short position exceeds the amount,
if any, of stock held by the taxpayer
for 15 days or less, the excess shares of
stock sold short shall, to the extent
thereof, postpone until the termination
of the short position the commence-
ment of the holding periods of subse-
quently acquired stock. Stock having a
preference in dividends is also subject
to the rules prescribed in this subpara-
graph, except that the 90-day period
provided by paragraph (b) of this sec-
tion shall apply in lieu of the 15-day pe-
riod otherwise applicable. The rules
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prescribed in this subparagraph may be
illustrated by the following examples:

Example 1. L Company purchased 100 shares
of Z Corporation’s common stock during
January 1959. On November 26, 1959, L Com-
pany purchased an additional 100 shares of
the same stock. On December 1, 1959, Z Cor-
poration declared a dividend payable on its
common stock to shareholders of record on
December 20, 1959. Also on December 1, L
Company sold short 150 shares of Z Corpora-
tion’s common stock. On December 16, 1959
(before the stock went ex-dividend), L Com-
pany closed its short sale with 150 shares
purchased on that date. In determining, for
purposes of section 246(c), whether L Com-
pany has held the 100 shares of stock ac-
quired on November 26 for a period in excess
of 15 days, the period of the short position
(from December 2 through December 16) shall
be excluded. Thus, if on or before December
26, 1959, L Company sold the 100 shares of Z
Corporation stock which it purchased on No-
vember 26, 1959, it would not be entitled to a
dividends-received deduction for the divi-
dends received on such shares because it
would have held such shares for 15 days or
less on the date of the sale. Since L Company
had held the 100 shares acquired during Jan-
uary 1959 for more than 15 days on December
2, 1959, and since it was under no obligation
to make payments corresponding to the divi-
dends received thereon, section 246(c) is inap-
plicable to the dividends received with re-
spect to those shares.

Example 2. Assume the same facts as in Ex-
ample 1 above except that the additional 100
shares of Z Corporation common stock were
purchased by L Company on December 10,
1959, rather than November 26, 1959. In deter-
mining, for purposes of section 246(c), wheth-
er L Company has held such shares for a pe-
riod in excess of 15 days, the period from De-
cember 11, 1959, until December 16, 1959 (the
date the short sale made on December 1 was
closed), shall be excluded.

(e) Effective date. The provisions of
this section shall apply to stock ac-
quired after December 31, 1957, or with
respect to stock acquired before that
date where the taxpayer has made a
short sale of substantially identical
stock or securities after that date.

§1.246-4 Dividends from a DISC or
former DISC.

The deduction provided in section 243
(relating to dividends received by cor-
porations) is not allowable with respect
to any dividend (whether in the form of
a deemed or actual distribution or an
amount treated as a dividend pursuant
to section 995(c)) from a corporation
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which is a DISC or former DISC (as de-
fined in section 992(a)(1) or (3) as the
case may be) to the extent such divi-
dend is from the corporation’s accumu-
lated DISC income (as defined in sec-
tion 996(f)(1)) or previously taxed in-
come (as defined in section 996(f)(2)) or
is a deemed distribution pursuant to
section 995(b)(1) in a taxable year for
which the corporation qualifies (or is
treated) as a DISC. To the extent that
a dividend is paid out of earnings and
profits which are not made up of accu-
mulated DISC income or previously
taxed income, the corporate recipient
is entitled to the deduction provided in
section 243 in the same manner and to
the same extent as a dividend from a
domestic corporation which is not a
DISC or former DISC.

[T.D. 7283, 38 FR 20824, Aug. 3, 1973]

§1.246-5 Reduction of holding periods
in certain situations.

(@ In general. Under section
246(c)(4)(C), the holding period of stock
for purposes of the dividends received
deduction is appropriately reduced for
any period in which a taxpayer has di-
minished its risk of loss by holding one
or more other positions with respect to
substantially similar or related prop-
erty. This section provides rules for ap-
plying section 246(c)(4)(C).

(b) Definitions—(1) Substantially simi-
lar or related property. The term sub-
stantially similar or related property
is applied according to the facts and
circumstances in each case. In general,
property is substantially similar or re-
lated to stock when—

(i) The fair market values of the
stock and the property primarily re-
flect the performance of—

(A) A single firm or enterprise;

(B) The same industry or industries;
or

(C) The same economic factor or fac-
tors such as (but not limited to) inter-
est rates, commodity prices, or foreign-
currency exchange rates; and

(ii) Changes in the fair market value
of the stock are reasonably expected to
approximate, directly or inversely,
changes in the fair market value of the
property, a fraction of the fair market
value of the property, or a multiple of
the fair market value of the property.
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