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employed K to perform all the services in ad-
vising, consulting, and inspecting con-
templated by the arrangement. I is not ma-
terially participating in the management of 
production of wheat by J. The work done by 
I’s employee, K, is not attributable to I in 
determining the extent of I’s participation. 
I’s rental income from the arrangement is, 
therefore, not to be included in computing 
his net earnings from self-employment. For 
taxable years beginning before January 1, 
1974, however, I’s rental income would be in-
cludible in those earnings. 

Example (6). L, a calendar-year taxpayer, 
appointed M as his agent to rent his fully 
equipped farm for 1974. M entered into a 
rental arrangement with N under which M 
was to direct the planting of crops, inspect 
them weekly during the growing season, and 
consult with N on any problems that might 
arise in connection with irrigation, etc., 
while N furnished all the labor needed to 
grow and harvest the crops. M did in fact ful-
fill its responsibilities under the arrange-
ment. Although the arrangement entered 
into by M and N is considered to have been 
made by L, M’s services are not attributable 
to L, and L’s furnishing of a fully equipped 
farm is insufficient by itself to constitute 
material participation in the production of 
the crops. Accordingly, L’s rental income 
from the arrangement is not included in his 
net earnings from self-employment for that 
year. For taxable years beginning before 
January 1, 1974, however, L’s rental income 
would be includible in those earnings. 

(c) Rentals from living quarters—(1) No 
services rendered for occupants. Pay-
ments for the use or occupancy of en-
tire private residences or living quar-
ters in duplex or multiple-housing 
units are generally rentals from real 
estate. Except in the case of real-estate 
dealers, such payments are excluded in 
determining net earnings from self-em-
ployment even though such payments 
are in part attributable to personal 
property furnished under the lease. 

(2) Services rendered for occupants. 
Payments for the use or occupancy of 
rooms or other space where services 
are also rendered to the occupant, such 
as for the use or occupancy of rooms or 
other quarters in hotels, boarding 
houses, or apartment houses furnishing 
hotel services, or in tourist camps or 
tourist homes, or payments for the use 
or occupancy of space in parking lots, 
warehouses, or storage garages, do not 
constitute rentals from real estate; 
consequently, such payments are in-
cluded in determining net earnings 
from self-employment. Generally, serv-

ices are considered rendered to the oc-
cupant if they are primarily for his 
convenience and are other than those 
usually or customarily rendered in con-
nection with the rental of rooms or 
other space for occupancy only. The 
supplying of maid service, for example, 
constitutes such service; whereas the 
furnishing of heat and light, the clean-
ing of public entrances, exits, stair-
ways and lobbies, the collection of 
trash, and so forth, are not considered 
as services rendered to the occupant. 

(3) Example. The application of this 
paragraph may be illustrated by the 
following example: 

Example. A, an individual, owns a building 
containing four apartments. During the tax-
able year, he receives $1,400 from apartments 
numbered 1 and 2, which are rented without 
services rendered to the occupants, and $3,600 
from apartments numbered 3 and 4, which 
are rented with services rendered to the oc-
cupants. His fixed expenses for the four 
apartments aggregate $1,200 during the tax-
able year. In addition, he has $500 of expenses 
attributable to the services rendered to the 
occupants of apartments 3 and 4. In deter-
mining his net earnings from self-employ-
ment, A includes the $3,600 received from 
apartments 3 and 4, and the expenses of $1,100 
($500 plus one-half of $1,200) attributable 
thereto. The rentals and expenses attrib-
utable to apartments 1 and 2 are excluded. 
Therefore, A has $2,500 of net earnings from 
self-employment for the taxable year from 
the building. 

(d) Treatment of business income which 
includes rentals from real estate. Except 
in the case of a real-estate dealer, 
where an individual or a partnership is 
engaged in a trade or business the in-
come of which is classifiable in part as 
rentals from real estate, only that por-
tion of such income which is not classi-
fiable as rentals from real estate, and 
the expenses attributable to such por-
tion, are included in determining net 
earnings from self-employment. 

[T.D. 6691, 28 FR 12796, Dec. 3, 1963, as amend-
ed by T.D. 7710, 45 FR 50739, July 31, 1980] 

§ 1.1402(a)–5 Dividends and interest. 
(a) All dividends on shares of stock 

are excluded unless they are received 
by an individual in the course of his 
trade or business as a dealer in stocks 
or securities. 

(b) Interest on any bond, debenture, 
note, or certificate, or other evidence 
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of indebtedness, issued with interest 
coupons or in registered form by any 
corporation (including one issued by a 
government or political subdivision 
thereof) is excluded unless such inter-
est is received in the course of a trade 
or business as a dealer in stocks or se-
curities. However, interest with respect 
to which a credit against tax is allow-
able as provided in section 35, that is, 
interest on certain obligations of the 
United States and its instrumental-
ities, is not included in net earnings 
from self-employment even though re-
ceived in the course of a trade or busi-
ness as a dealer in stocks or securities. 
Only interest on bonds, debentures, 
notes, or certificates, or other evidence 
of indebtedness, issued with interest 
coupons or in registered form by a cor-
poration, is excluded in the case of all 
persons other than dealers in stocks or 
securities; other interest received in 
the course of any trade or business 
(such as interest received by a pawn-
broker on his loans or interest received 
by a merchant on his accounts or notes 
receivable) is not excluded. 

(c) Dividends and interest of the 
character excludable under paragraphs 
(a) and (b) of this section received by 
an individual on stocks or securities 
held for speculation or investment are 
excluded whether or not the individual 
is a dealer in stocks or securities. 

(d) A dealer in stocks or securities is 
a merchant of stocks or securities with 
an established place of business, regu-
larly engaged in the business of pur-
chasing stocks or securities and resell-
ing them to customers; that is, he is 
one who as a merchant buys stocks or 
securities and sells them to customers 
with a view to the gains and profits 
that may be derived therefrom. Per-
sons who buy and sell or hold stocks or 
securities for investment or specula-
tion, irrespective of whether such buy-
ing or selling constitutes the carrying 
on of a trade or business, are not deal-
ers in stocks or securities. 

§ 1.1402(a)–6 Gain or loss from disposi-
tion of property. 

(a) There is excluded any gain or loss: 
(1) Which is considered as gain or loss 
from the sale or exchange of a capital 
asset; (2) from the cutting of timber or 
the disposal of timber, coal, or iron 

ore, even though held primarily for 
sale to customers, if section 631 is ap-
plicable to such gain or loss; and (3) 
from the sale, exchange, involuntary 
conversion, or other disposition of 
property if such property is neither (i) 
stock in trade or other property of a 
kind which would properly be includ-
ible in inventory if on hand at the close 
of the taxable year, nor (ii) property 
held primarily for sale to customers in 
the ordinary course of a trade or busi-
ness. For the purpose of the special 
rule in subparagraph (3) of this para-
graph, it is immaterial whether a gain 
or loss is treated as a capital gain or 
loss or as an ordinary gain or loss for 
purposes other than determining net 
earnings from self-employment. For in-
stance, where the character of a loss is 
governed by the provisions of section 
1231, such loss is excluded in deter-
mining net earnings from self-employ-
ment even though such loss is treated 
under section 1231 as an ordinary loss. 
For the purposes of this special rule, 
the term ‘‘involuntary conversion’’ 
means a compulsory or involuntary 
conversion of property into other prop-
erty or money as a result of its de-
struction in whole or in part, theft or 
seizure, or an exercise of the power of 
requisition or condemnation or the 
threat or imminence thereof; and the 
term ‘‘other dispostion’’ includes the de-
struction or loss, in whole or in part, of 
property by fire, storm, shipwreck, or 
other casualty, or by theft, even 
though there is no conversion of such 
property into other property or money. 

(b) The application of this section 
may be illustrated by the following ex-
ample: 

Example. During the taxable year 1954, A, 
who owns a grocery store, realized a net 
profit of $1,500 from the sale of groceries and 
a gain of $350 from the sale of a refrigerator 
case. During the same year, he sustained a 
loss of $2,000 as a result of damage by fire to 
the store building. In computing taxable in-
come, all of these items are taken into ac-
count. In determining net earnings from self- 
employment, however, only the $1,500 of 
profit derived from the sale of groceries is 
included. The $350 gain and the $2,000 loss are 
excluded. 

[T.D. 6691, 28 FR 12796, Dec. 3, 1963, as amend-
ed by T.D. 6841, 30 FR 9309, July 27, 1965] 
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