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taken into account, however, in deter-
mining whether there is a substantial 
understatement of tax. For purposes of 
section 6661, a penalty under section 
6659 is not considered to have been im-
posed to the extent that the penalty is 
waived under the authority of section 
6659(e). If a penalty is imposed under 
section 6659, the amount to which the 
section 6661 penalty applies is the 
amount by which the understatement 
exceeds the amount of the under-
payment attributable to a valuation 
overstatement as determined under 
section 6659. 

(2) Example. The following example il-
lustrates the coordination of the pen-
alties under sections 6659 and 6661: 

Example. In 1983, A, an individual calendar 
year taxpayer, files a return for 1982 which 
shows taxable income of $40,000 and tax li-
ability of $11,408. Subsequent adjustments on 
audit for 1982 increases taxable income to 
$70,000 and tax liability to $26,318. The in-
crease in taxable income is attributable to a 
$20,000 adjustment for a valuation overstate-
ment and a $10,000 adjustment not related to 
a valuation overstatement. There are no ad-
justments under paragraph (d)(2) of this sec-
tion. Since the amount of the understate-
ment, $14,910 ($26,318–$11,408), exceeds the 
greater of $2,631.80 (10 percent of the tax re-
quired to be shown) or $5,000, there is a sub-
stantial understatement. Assume that under 
section 6659 the $20,000 adjustment for the 
valuation overstatement results in a $10,000 
underpayment attributable to a valuation 
overstatement on which the section 6659 pen-
alty is imposed. The amount of the under-
statement on which the section 6661 penalty 
is imposed is $4,910. (The amount by which 
the $14,910 understatement exceeds the 
$10,000 underpayment to which the section 
6659 penalty applies.) The amount of the sec-
tion 6661 penalty is $491 ($4,910×.10). 

[T.D. 8017, 50 FR 12014, Mar. 27, 1985] 

§ 1.6661–3 Substantial authority. 
(a) General rule—(1) Effect of having 

substantial authority. If there is or was 
substantial authority for the tax treat-
ment of an item (other than a tax shel-
ter item as defined in § 1.6661–5(c)), the 
item is treated as if it were shown 
properly on the return for the taxable 
year in computing the amount of tax 
shown on the return. Thus, for pur-
poses of section 6661, the tax attrib-
utable to the item is not included in 
the understatement for the year. (See 
paragraph (d)(2) of § 1.6661–2.) 

(2) Substantial authority standard. The 
substantial authority standard is less 
stringent than a ‘‘more likely than 
not’’ standard (that is, a greater than 
50-percent likelihood of being upheld in 
litigation), but stricter than a reason-
able basis standard (the standard 
which, in general, will prevent imposi-
tion of the penalty under section 6653 
(a), relating to negligence or inter-
national disregard of rules and regula-
tions). Thus, a position with respect to 
the tax treatment of an item that is ar-
guable but fairly unlikely to prevail in 
court would satisfy a reasonable basis 
standard, but not the substantial au-
thority standard. 

(b) Determination of whether substan-
tial authority is present—(1) Evaluation 
of authorities. There is substantial au-
thority for the tax treatment of an 
item only if the weight of the authori-
ties supporting the treatment is sub-
stantial in relation to the weight of au-
thorities supporting contrary posi-
tions. All authorities relevant to the 
tax treatment of an item, including the 
authorities contrary to the treatment, 
are taken into account in determining 
whether substantial authority exists 
and the weight of those authorities is 
determined in light of the pertinent 
facts and circumstances in the manner 
prescribed in paragraph (b)(3) of this 
section. There may be substantial au-
thority for more than one position 
with respect to the same item. The tax-
payer’s belief that the authorities with 
respect to the tax treatment of an item 
constitute substantial authority is not 
taken into account in determining 
whether there is substantial authority. 

(2) Types of authority. In determining 
whether there is substantial authority 
(other than in cases described in para-
graph (b) (4) (i) of this section), only 
the following will be considered au-
thority. Applicable provisions of the 
Internal Revenue Code and other statu-
tory provisions; temporary and final 
regulations construing such statutes; 
court cases; administrative pronounce-
ments (including revenue rulings and 
revenue procedures); tax treaties and 
regulations thereunder, and Treasury 
Department and other official expla-
nations of such treaties; and Congres-
sional intent as reflected in committee 
reports, joint explanatory statements 
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of managers included in conference 
committee reports, and floor state-
ments made prior to enactment by one 
of a bill’s managers. Conclusions 
reached in treatises, legal periodicals, 
legal opinions or opinions rendered by 
other tax professionals, descriptions of 
statutes prepared after enactment 
(such as ‘‘General Explanations’’ pre-
pared by the Staff of the joint Com-
mittee on Taxation), general counsel 
memoranda (other than those pub-
lished in pre-1955 volumes of the Cumu-
lative Bulletin), actions on decisions, 
technical memoranda, written deter-
minations (except as provided in para-
graph (b)(4)(i) of this section), and pro-
posed regulations are not authority. 
The authorities underlying such ex-
pressions of opinion where applicable 
to the facts of a particular case, how-
ever, may give rise to substantial au-
thority for the tax treatment of an 
item. (See § 1.6661–6(b), however, re-
garding waiver of the penalty when the 
taxpayer relies on proposed regula-
tions.) 

(3) Nature of analysis. Except as oth-
erwise provided in this section, the 
weight of the authorities for the tax 
treatment of an item is determined by 
the same analysis that a court would 
be expected to follow in evaluating the 
tax treatment of the item. Thus, the 
weight of authorities depends on their 
persuasiveness and relevance as well as 
their source. For example, a case or 
revenue ruling having some facts in 
common with the tax treatment at 
issue would not be considered particu-
larly relevant if the authority is mate-
rially distinguishable on its facts, or is 
otherwise inapplicable to the tax treat-
ment at issue. Similarly, an authority 
that merely states a conclusion ordi-
narily would be given less weight than 
an authority that reaches its conclu-
sion by cogently relating the applica-
ble law to pertinent facts. There may 
be substantial authority for the tax 
treatment of an item despite the ab-
sence of certain types of authority. 
Thus, a taxpayer may have substantial 
authority for a position that is sup-
ported only by a well-reasoned con-
struction of the applicable statutory 
provision. 

(4) Special rules—(i) Written determina-
tions. There is substantial authority for 

the tax treatment of an item if the 
treatment is supported by the holding 
of a ruling or a determination letter 
(as defined in § 301.6110–2 (d) and (e)) 
issued to the taxpayer, by the holding 
of a technical advice memorandum in 
which the taxpayer is named, or by an 
affirmative statement in a revenue 
agent’s report with respect to a prior 
taxable year of the taxpayer (‘‘written 
determinations’’). The preceding sen-
tence shall not apply, however, if there 
has been a misstatement or omission of 
a material fact, the facts that subse-
quently develop are materially dif-
ferent from the facts on which the 
written determination was based, or 
authority supporting a contrary posi-
tion has arisen since the date of the 
written determination. 

(ii) Taxpayer’s jurisdiction. The appli-
cability of court cases to the taxpayer 
by reason of the taxpayer’s residence in 
a particular jurisdiction is not taken 
into account in determining whether 
there is substantial authority for the 
tax treatment of an item. Notwith-
standing the preceding sentence, how-
ever there is substantial authority for 
the tax treatment of an item if the 
treatment is supported by controlling 
precedent of a United States Court of 
Appeals to which the taxpayer has a 
right of appeal with respect to the 
item. 

(iii) When substantial authority deter-
mined. For purposes of section 6661, 
there is substantial authority for the 
tax treatment of an item if there is 
substantial authority at the time the 
return containing the item is filed or 
there was substantial authority on the 
last day of the taxable year to which 
the return relates. 

[T.D. 8017, 50 FR 12016, Mar. 27, 1985] 

§ 1.6661–4 Disclosure of certain infor-
mation. 

(a) In general. Items (other than tax 
shelter items as defined in § 1.6661–5(c)) 
for which there is adequate disclosure 
are treated as if such items were shown 
properly on the return for the taxable 
year in computing the amount of tax 
shown on the return. Thus, for pur-
poses of section 6661, the tax attrib-
utable to such items is not included in 
the understatement for the year. (See 
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