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hardship. For information returns filed
prior to January 1, 1997, see §1.6045-1(1)

[T.D. 8683, 61 FR 53060, Oct. 10, 1996]

§1.6045-2 Furnishing statement re-
quired with respect to certain sub-
stitute payments.

(a) Requirement of furnishing state-
ments—(1) In general. Any broker (as de-
fined in paragraph (a)(4)(ii) of this sec-
tion) that transfers securities (as de-
fined in §1.6045-1(a)(3)) of a customer
(as defined in paragraph (a)(4)(iii) of
this section) for use in a short sale and
receives on behalf of the customer a
substitute payment (as defined in para-
graph (a)(4)(i)) shall, except as other-
wise provided, furnish a statement to
the customer identifying such payment
as being a substitute payment.

(2) Special rule for transfers for broker’s
own use. Any broker that borrows secu-
rities of a customer for use in a short
sale entered into for the broker’s own
account shall be deemed to have trans-
ferred the stock to itself and received
on behalf of the customer any sub-
stitute payment made with respect to
the transferred securities, and shall be
required to furnish a statement with
respect to such payments in accord-
ance with paragraph (a)(1) of this sec-
tion.

(3) Special rule for furnishing state-
ments to individual customers with respect
to payments in lieu of dividends—(i) In
general. Except as otherwise provided
in paragraph (a)(3)(ii) of this section,
for taxable years beginning before Jan-
uary 1, 2003, a broker that receives a
substitute payment in lieu of a divi-
dend on behalf of a customer who is an
individual (“individual customer’’)
need not furnish a statement to the
customer.

(ii) Reporting for certain dividends.
Any broker that receives on behalf of
an individual customer a substitute
payment in lieu of—

(A) An exempt-interest dividend (as
defined in paragraph (a)(4)(vii) of this
section);

(B) A capital gain dividend (as de-
fined in paragraph (a)(4)(vi) of this sec-
tion);

(C) A distribution treated as a return
of capital under section 301(c)(2) or

(©)(3); or
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(D) An FTC dividend (as defined in
paragraph (a)(4)(viii) of this section)
shall furnish a statement to the indi-
vidual customer identifying the pay-
ment as being a substitute payment as
prescribed by this section, provided
that the broker has reason to know not
later than the record date of the divi-
dend payment that the payment is a
substitute payment in lieu of an ex-
empt-interest dividend, a capital gain
dividend, a distribution treated as a re-
turn of capital, or an FTC dividend.

(4) Meaning of terms. The following
definitions apply for purposes of this
section.

(i) The term substitute payment means
a payment in lieu of—

(A) Tax-exempt interest, to the ex-
tent that interest has accrued on the
obligation for the period during which
the short sale is open;

(B) A dividend, the ex-dividend date
for which occurs during the period
after the transfer of stock for use in a
short sale, and prior to the closing of
the short sale; or

(C) Any other item specified in a
rule-related notice published in the
FEDERAL REGISTER (provided that such
items shall be subject to the rules of
this section only subsequent to the
time of such publication).

For purposes of this section original
issue discount accruing on an obliga-
tion (the interest upon which is exempt
from tax under section 103) for the pe-
riod during which the short sale is open
shall be deemed a payment in lieu of
tax-exempt interest.

(if) The term broker means both a
person described in §1.6045-1(a)(1) and a
person that, in the ordinary course of a
trade or business during the calendar
year, loans securities owned by others.

(iii) The term customer means, with
respect to a transfer of securities for
use in a short sale, the person that is
the record owner of the securities so
transferred.

(iv) The term dividend means a divi-
dend (as defined in section 316) or a dis-
tribution that is treated as a return of
capital under section 301(c)(2) or (c)(3).

(v) The term tax-exempt interest
means interest to which the exception
in section 6049 (b)(2)(B) applies.
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(vi) The term capital gain dividend
means a capital gain dividend as de-
fined in section 852(b)(3)(C) or section
857(b)(3)(C).

(vii) The term exempt-interest dividend
means an exempt-interest dividend as
defined in section 852(b)(5)(A).

(viii) The term FTC dividend means a
dividend with respect to which the re-
cipient is entitled to claim a foreign
tax credit under section 901 (but not by
virtue of taxes deemed paid under sec-
tion 902 or 960).

(5) Examples. The following examples
illustrate the definition of a substitute
payment in lieu of tax-exempt interest
found in paragraph (a)(4)(i)(A) of this
section.

Example (1). On September 1, 1984, L, a
broker, borrows 200 State Q Bonds (the inter-
est upon which is exempt from tax under sec-
tion 103) held in street name for customer R
and transfers the bonds to W for use in a
short sale. The bonds each have a face value
of $100 and bear 12% stated annual interest
paid semiannually on January 1 and July 1 of
each year. The bonds were not issued with
original issue discount. On November 1, 1984,
W closes the short sale and returns State Q
Bonds to L. On January 1, 1985, L receives a
$1200 interest payment (6%x$100x200 bonds
=$1200) from State Q with respect to R’s
bonds. Four hundred dollars (2 months the
bonds were on loan/6 months in the interest
period =%sx$1200=$400) of the interest pay-
ment represents accrued interest on the obli-
gations for the period during which the short
sale was open and is a substitute payment in
lieu of tax-exempt interest within the mean-
ing of paragraph (a)(4)(i)(A) of this section. L
must furnish a statement under paragraph
(a) of this section to R for calendar year 1985
with respect to the $400 substitute payment.

Example (2). Assume the same facts as in
Example (1), except that W closes the short
sale on February 1, 1985. On January 1, 1985,
L receives a $1200 payment from W with re-
spect to R’s bonds. Eight hundred dollars (4
months the bonds were on loan prior to Jan-
uary 1, 1985/6 months in the interest period
=%3x$1200=$800) of the payment represents ac-
crued interest on the obligation for the pe-
riod during which the short sale was open
and is a substitute payment in lieu of tax-ex-
empt interest. On July 1, 1985, L receives a
$1200 payment from State Q. Two hundred
dollars (1 month the bonds were on loan after
December 31, 1984/6 months in the interest
period =%x$1200=$200) of the payment rep-
resents accrued interest on the obligation for
the period during which the short sale was
open and is a substitute payment in lieu of
the tax-exempt interest. Because both pay-
ments are received by L in 1985, L must fur-
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nish a statement under paragraph (a) of this
section to R for that year with respect to
both payments.

(b) Exceptions—(1) Minimal payments.
No statement is required to be fur-
nished under section 6045(d) or this sec-
tion to any customer if the aggregate
amount of the substitute payments re-
ceived by a broker on behalf of the cus-
tomer during a calendar year for which
a statement must be furnished is less
than $10.

(2) Exempt recipients—(i) In general. A
statement shall not be required to be
furnished with respect to substitute
payments made to a broker on behalf
of—

(A) An organization exempt from tax-
ation under section 501(a);

(B) An individual retirement plan;

(C) The United States, a possession of
the United States, or an instrumen-
tality or a political subdivision or a
wholly-owned agency of the foregoing;

(D) A State, the District of Columbia,
or a political subdivision or a wholly-
owned agency or instrumentality of ei-
ther of the foregoing;

(E) A foreign government or a polit-
ical subdivision thereof;

(F) An international organization; or

(G) A foreign central bank of issue,

as defined in §1.6049-4(c)(1)(ii)(H), or
the Bank for International Settle-
ments.

(ii) Determination of whether a person
is described in paragraph (b)(2)(i) of this
section. The determination of whether a
person is described in paragraph
(b)(2)(i) of this section shall be made in
the manner provided in §1.6045-
1(©)B3)()(B).

(3) Exempt foreign persons. A state-
ment shall not be required to be fur-
nished with respect to substitute pay-
ments made to a broker on behalf of a
person that is an exempt foreign person
as described in §1.6045-1(g)

(c) Form of statement. A broker shall
furnish the statement required by
paragraph (a) of this section on Form
1099. The statement must show the ag-
gregate dollar amount of all substitute
payments received by the broker on be-
half of a customer (for which the
broker is required to furnish a state-
ment) during a calendar year, and such
other information as may be required
by Form 1099. A statement shall be
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considered to be furnished to a cus-
tomer if it is mailed to the customer at
the last address of the customer known
to the broker.

(d) Time for furnishing statements. A
broker must furnish the statements re-
quired by paragraph (a) of this section
for each calendar year. Such state-
ments shall be furnished after April
30th of such calendar year but in no
case before the final substitute pay-
ment for the calendar year is made,
and on or before January 31 of the fol-
lowing calendar year.

(e) When substitute payment deemed re-
ceived. A Broker is deemed to have re-
ceived a substitute payment on behalf
of a customer when the amount is paid
or deemed paid to the broker (or as it
accrues in the case of original issue
discount deemed a payment in lieu of
tax-exempt interest).

(f) Identification of customer and rec-
ordkeeping with respect to substitute pay-
ments—(1) Payments in lieu of tax-exempt
interest and exempt-interest dividends. A
broker that receives substitute pay-
ments in lieu of tax-exempt interest,
exempt-interest dividends, or other
items (to the extent specified in a rule-
related notice published pursuant to
paragraph (a)(4)(i)(C) of this section) on
behalf of a customer and is required to
furnish a statement under paragraph
(a) of this section must determine the
identity of the customer whose secu-
rity was transferred and on whose be-
half the broker received such sub-
stitute payments by specific identifica-
tion of the record owner of the security
so transferred. A broker must keep
adequate records of the determination
so made.

(2) Payments in lieu of dividends other
than exempt-interest dividends—(i) Re-
quirements and methods. A broker that
receives substitute payments in lieu of
dividends, other than exempt-interest
dividends, on behalf of a customer and
is required to furnish a statement
under paragraph (a) of this section
must make a determination of the
identity of the customer whose stock
was transferred and on whose behalf
such broker receives substitute pay-
ments. Such determination must be
made as of the record date with respect
to the dividend distribution, and must
be made in a consistent manner by the
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broker in accordance with any of the
following methods:

(A) Specific identification of the
record owner of the transferred stock;

(B) The method of allocation and se-
lection specified in paragraph (f)(2)(ii)
of this section; or

(C) Any other method, with the prior
approval of the Commissioner.

A broker must keep adequate records
of the determination so made.

(i) Method of allocation and selection—
(A) Allocation to borrowed shares and in-
dividual and nonindividual pools. With
respect to each substitute payment in
lieu of a dividend received by a broker,
the broker must allocate the trans-
ferred shares (i.e., the shares giving
rise to the substitute payment) among
all shares of stock of the same class
and issue as the transferred shares
which were (1) borrowed by the broker,
and (2) which the broker holds (or has
transferred in a transaction described
in paragraph (a)(1) of this section) and
is authorized by its customers to trans-
fer (including shares of stock of the
same class and issue held for the bro-
ker’s own account) (““loanable shares’).
The broker may first allocate the
transferred shares to any borrowed
shares. Then to the extent that the
number of transferred shares exceeds
the number of borrowed shares (or if
the broker does not allocate to the bor-
rowed shares first), the broker must al-
locate the transferred shares between
two pools, one consisting of the loan-
able shares of all individual customers
(the ““individual pool’’) and the other
consisting of the loanable shares of all
nonindividual customers (the ‘‘non-
individual pool”’). The transferred
shares must be allocated to the indi-
vidual pool in the same proportion that
the number of loanable shares held by
individual customers bears to the total
number of loanable shares available to
the broker. Similarly, the transferred
shares must be allocated to the non-
individual pool in the same proportion
that the number of loanable shares
held by nonindividual customers bears
to the total number of loanable shares
available to the broker.

(B) Selection of deemed transferred
shares within the nonindividual pool. The
broker must select which shares within
the nonindividual pool are deemed
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transferred for use in a short sale (the
““deemed transferred shares’). Selec-
tion of deemed transferred shares may
be made either by purely random lot-
tery or on a first-in-first-out (“‘FIFO”")
basis.

(C) Selection of deemed transferred
shares within the individual pool. The
broker must select which shares within
the individual pool are deemed trans-
ferred shares (in the manner described
in the preceding paragraph) only with
respect to substitute payments as to
which a statement is required to be
furnished under paragraph (a)(2)(ii) of
this section.

(3) Examples. The following examples
illustrate the identification of cus-
tomer rules of paragraph (f)(2):

Example (1). A, a broker, holds X corpora-
tion common stock (of which there is only a
single class) in street name for five cus-
tomers: C, a corporation; D, a partnership; E,
a corporation; F, an individual; and G, a cor-
poration. C owns 100 shares of X stock, D
owns 50 shares of X stock, E owns 100 shares
of X stock, F owns 50 shares of X stock, and
G owns 100 shares of X stock. A is authorized
to loan all of the X stock of C, D, E, and F.
G, however, has not authorized A to loan its
X stocks. A does not hold any X stock in its
trading account nor has A borrowed any X
stock from another broker. A transfers 150
shares of X stock to H for use in a short sale
on July 1, 1985. A dividend of $2 per share is
declared with respect to X stock on August 1,
1985, payable to the owners of record as of
August 15, 1985 (the ‘‘record” date). A re-
ceives $2 per transferred share as a payment
in lieu of a dividend with respect to X stock
or a total of $300 on September 15, 1985. H
closes the short sale and returns X stock to
A on January 2, 1986. A’s records specifically
identify the owner of each loanable share of
stock held in street name. From A’s records
it is determined that the shares transferred
to H consisted of 100 shares owned by C, 25
shares owned by D, and 25 shares owned by F.
The substitute payment in lieu of dividends
with respect to X stock is therefore attrib-
uted to C, D and F based on the actual num-
ber of their shares that were transferred to
H. Accordingly, C receives $200 (100 shares x
$2 per share), and D and F each receive $50 (25
shares each x $2 per share). A must furnish
statements identifying the payments as
being in lieu of dividends to both C and D,
unless they are exempt recipients as defined
in paragraph (b)(2) of this section or exempt
foreign persons as defined in paragraph (b)(3)
of this section. Assuming that A had no rea-
son to know on the record date of the pay-
ment that the dividend paid by X is of a type
described in paragraphs (a)(3)(ii)(A) through
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(D) of this section, A need not furnish F with
a statement under section 6045(d) because F
is an individual. (However, A may be re-
quired to furnish F with a statement in ac-
cordance with section 6042 and the regula-
tions thereunder. See paragraph (h) of this
section.) By recording the ownership of each
share transferred to H, A has complied with
the identification requirement of paragraph
(F)(2) of this section.

Example (2). Assume the same facts as in
example (1), except that A’s records do not
specifically identify the record owner of each
share of stock. Rather, all shares of X stock
held in street name are pooled together.
When A receives the $2 per share payment in
lieu of a dividend, A determines the identity
of the customers to which the payment re-
lates by the method of allocation and selec-
tion prescribed in paragraph (f)(2)(ii) of this
section. First, the transferred shares are al-
located proportionately between the indi-
vidual pool and the nonindividual pool. One-
sixth of the transferred shares or 25 shares
are allocated to the individual pool (50 loan-
able shares owned by individuals/300 total
loanable shares-Ys; Y6x150 transferred
shares=25 shares). Assuming A has no reason
to know by the record date of the payment
that the payment is in lieu of a dividend of
a type described in paragraphs (a)(3)(ii)(A)
through (D) of this section, no selection of
deemed transferred shares within the indi-
vidual customer pool is required. (However,
A may be required to furnish F with a state-
ment under section 6042 and the regulations
thereunder. See paragraph (h) of this sec-
tion.) Five-sixths of the transferred shares or
125 shares are allocated to the nonindividual
pool (250 loanable shares owned by non-
individuals/300 total loanable shares=%;
%x150 transferred shares=125 shares). A must
select which 125 shares within the nonindi-
vidual pool are deemed to have been trans-
ferred. Using a purely random lottery, A se-
lects 100 shares identified as being owned by
C, and 25 shares identified as being owned by
D. Accordingly, A is deemed to have trans-
ferred 100 shares and 25 shares owned by C
and D respectively, and received substitute
payments in lieu of dividends of $200 (100
shares x $2 per share) and $50 (25 shares x $2
per share) on behalf of C and D respectively.
A must furnish statements to both C and D
identifying such payments as being in lieu of
dividends unless they are exempt recipients
as defined in paragraph (b) (2) of this section
or exempt foreign persons as defined in para-
graph (b) (3) of this section. A has complied
with the identification requirement of para-
graph (f)(2) of this section.

(g) Reporting by brokers—(1) Require-
ment of reporting. Any broker required
to furnish a statement under paragraph
(a) of this section shall report on Form
1096 showing such information as may
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be required by Form 1096, in the form,
manner, and number of copies required
by Form 1096. With respect to each cus-
tomer for which a broker is required to
furnish a statement, the broker shall
make a return of information on Form
1099, in the form, manner and number
of copies required by Form 1099.

(2) Use of magnetic media. For infor-
mation returns filed after December 31,
1996, see §301.6011-2 of this chapter for
rules relating to filing information re-
turns on magnetic media and for rules
relating to waivers granted for undue
hardship. A broker or barter exchange
that fails to file a Form 1099 on mag-
netic media, when required, may be
subject to a penalty under section 6721
for each such failure. See paragraph
(9)(4) of this section.

(3) Time and place of filing. The re-
turns required under this paragraph (g)
for any calendar year shall be filed
after September 30 of such year, but
not before the final substitute payment
for the year is received by the broker,
and on or before February 28 (March 31
if filed electronically) of the following
year with any of the Internal Revenue
Service Centers, the addresses of which
are listed in the instructions for Form
1096.

(4) Cross-reference to penalties. For
provisions relating to the penalty pro-
vided for failure to file timely a correct
information return required under sec-
tion 6045(d) and §1.6045-2(g)(1), includ-
ing a failure to file on magnetic media,
see §301.6721-1 of this chapter. For pro-
visions relating to the penalty provided
for failure to furnish timely a correct
payee statement required under section
6045(d) and §1.6045-2(a), see §301.6722-1
of this chapter. See §301.6724-1 of this
chapter for the waiver of a penalty if
the failure is due to reasonable cause
and is not due to willful neglect.

(h) Coordination with section 6042. In
cases in which reporting is required by
both sections 6042 and 6045(d) with re-
spect to the same substitute payment
in lieu of a dividend, the provisions of
section 6045(d) control, and no report or
statement under section 6042 need be
made. If reporting is not required
under section 6045(d) with respect to a
substitute payment in lieu of a divi-
dend, a report under section 6042 must
be made if required in accordance with
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the rules of section 6042 and the regula-
tions thereunder. Thus, if a broker re-
ceives a substitute payment in lieu of a
dividend on behalf of an individual cus-
tomer and the broker does not have
reason to know by the record date of
the payment that the payment is in
lieu of a dividend of a type described in
paragraphs (a)(3)(ii)(A) through (D) of
this section, the broker must report
with respect to the substitute payment
if required in accordance with section
6042 and the regulations thereunder.

(i) Effective date. These regulations
apply to substitute payments received
by a broker after December 31, 1984.
With regard to paragraph (g)(2) of this
section, see section 6011(e) of the Inter-
nal Revenue Code for information re-
turns required to be filed after Decem-
ber 31, 1989, and before January 1, 1997;
and see paragraph (g)(2) of this section
for information returns required to be
filed after December 31, 1996.

[T.D. 8029, 50 FR 23677, June 5, 1985, as
amended by T.D. 8683, 61 FR 53060, Oct. 10,
1996; T.D. 8734, 62 FR 53480, Oct. 14, 1997; T.D.
8770, 63 FR 35519, June 30, 1998; T.D. 8895, 65
FR 50407, Aug. 18, 2000; T.D. 9010, 67 FR 48758,
July 26, 2002; T.D. 9103, 68 FR 74848, Dec. 29,
2003]

1.6045-2T Furnishing statement re-
quired with respect to certain sub-
stitute payments (temporary).

(a)-(9)(1) [Reserved]

For further guidance, see §1.6045-2 (a)
through (g)(1).

(9)(2) Use of magnetic media. For infor-
mation returns filed after December 31,
1996, see §301.6011-2T of this chapter for
rules relating to filing information re-
turns on magnetic media and for rules
relating to waivers granted for undue
hardship. For information returns filed
prior to January 1, 1997, see §1.6045-
2(9)(2).

[T.D. 8683, 62 FR 53060, Oct. 10, 1996]

§1.6045-3T Information reporting for
an acquisition of control or a sub-
stantial change in capital structure
(temporary).

(a) In general. Any broker (as defined
in §1.6045-1(a)(1)) that holds shares on
behalf of a customer in a corporation
that the broker knows or has reason to
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