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as paid to a payee is the amount in-
cludible in the gross income of the 
payee (which in many cases will be the 
gross amount of the payment or pay-
ments before fees, commissions, ex-
penses, or other amounts owed by the 
payee to another person have been de-
ducted), whether the payment is made 
jointly or separately to the payee and 
another person. The Commissioner 
may, by guidance published in the In-
ternal Revenue Bulletin, illustrate the 
circumstances under which the gross 
amount or less than the gross amount 
may be reported. 

(2) Examples. The provisions of this 
paragraph (f) are illustrated by the fol-
lowing examples: 

Example 1. Attorney P represents client Q 
in a breach of contract action for lost profits 
against defendant R. R settles the case for 
$100,000 damages and $40,000 for attorney 
fees. Under applicable law, the full $140,000 is 
includible in Q’s gross taxable income. R 
issues a check payable to P and Q in the 
amount of $140,000. R is required to make an 
information return reporting a payment to Q 
in the amount of $140,000. For the rules with 
respect to R’s obligation to report the pay-
ment to P, see section 6045(f) and the regula-
tions thereunder. 

Example 2. Assume the same facts as in Ex-
ample 1, except that R issues a check to Q for 
$100,000 and a separate check to P for $40,000. 
R is required to make an information return 
reporting a payment to Q in the amount of 
$140,000. For the rules with respect to R’s ob-
ligation to report the payment to P, see sec-
tion 6045(f) and the regulations thereunder. 

(g) Payment made in medium other than 
cash. If any payment required to be re-
ported on Form 1099 is made in prop-
erty other than money, the fair market 
value of the property at the time of 
payment is the amount to be included 
on such form. 

(h) When payment deemed made. For 
purposes of a return of information, an 
amount is deemed to have been paid 
when it is credited or set apart to a 
person without any substantial limita-
tion or restriction as to the time or 
manner of payment or condition upon 
which payment is to be made, and is 
made available to him so that it may 
be drawn at any time, and its receipt 
brought within his own control and dis-
position. 

(i) Payments made by the United States 
or a State. Information returns on: 

(1) Forms 1096 and 1099 and 

(2) Forms W–3 and W–2 (when made 
under the provisions of § 1.6041–2) 
of payments made by the United States 
or a State, or political subdivision 
thereof, or the District of Columbia, or 
any agency or instrumentality of any 
one or more of the foregoing, shall be 
made by the officer or employee of the 
United States, or of such State, or po-
litical subdivision, or of the District of 
Columbia, or of such agency or instru-
mentality, as the case may be, having 
control of such payments or by the of-
ficer or employee appropriately des-
ignated to make such returns. 

(j) Effective date. The provisions of 
paragraphs (b), (c), (e), and (f) apply to 
payments made after December 31, 
2002. 

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as 
amended by T.D. 6628, 27 FR 12794, Dec. 28, 
1962, T.D. 6888, 31 FR 9205, July 6, 1966; T.D. 
7284, 38 FR 20827, Aug. 3, 1973; T.D. 7580, 43 FR 
60159, Dec. 26, 1978; T.D. 7888, 48 FR 17587, 
Apr. 25, 1983; T.D. 8458, 57 FR 61313, Dec. 24, 
1992; T.D. 8734, 62 FR 53471, Oct. 14, 1997; T.D. 
8804, 64 FR 11378, Mar. 9, 1999; T.D. 8881, 65 FR 
32205, May 22, 2000; T.D. 9010, 67 FR 48756, 
July 26, 2002] 

§ 1.6041–2 Return of information as to 
payments to employees. 

(a)(1) In general. Wages, as defined in 
section 3401, paid to an employee are 
required to be reported on Form W–2. 
See section 6011 and the Employment 
Tax Regulations thereunder. All other 
payments of compensation, including 
the cash value of payments made in 
any medium other than cash, to an em-
ployee by his employer in the course of 
the trade or business of the employer 
must also be reported on Form W–2 if 
the total of such payments and the 
amount of the employee’s wages (as de-
fined in section 3401), if any, required 
to be reported on Form W–2 aggregates 
$600 or more in a calendar year. For ex-
ample, if a payment of $700 was made 
to an employee and $400 thereof rep-
resents wages subject to withholding 
under section 3402 and the remaining 
$300 represents compensation not sub-
ject to withholding, such wages and 
compensation must both be reported on 
Form W–2. A separate Form W–2 shall 
be furnished for each employee for 
whom a return must be made. At the 
election of the employer, components 
of amounts required to be reported on 
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Form W–2 pursuant to the provisions of 
this subparagraph may be reported on 
more than one Form W–2. 

(2) Transmittal form. The transmittal 
form for a return on Form W–2 made 
pursuant to the provisions of subpara-
graph (1) of this paragraph shall be 
Form W–3. In a case where an employer 
must file a Form W–3 under this para-
graph and also under § 31.6011(a)–4 or 
§ 31.6011(a)–5 of this chapter (Employ-
ment Tax Regulations), the Form W–3 
filed under such § 31.6011(a)–4 or 
§ 31.6011(a)–5 shall also be used as the 
transmittal form for a return on Form 
W–2 made pursuant to the provisions of 
this paragraph. 

(3) Time for filing—(i) General rule. In 
a case where an employer must file 
Forms W–3 and W–2 under this para-
graph and also under § 31.6011(a)–4 or 
§ 31.6011(a)–5 of this chapter (Employ-
ment Tax Regulations), the time for 
filing such forms under this paragraph 
shall be the same as the time (includ-
ing extensions thereof) for filing such 
forms under § 31.6011(a)–4 or § 31.6011(a)– 
5. 

(ii) Exception. In a case where an em-
ployer is not required to file Forms W– 
3 and W–2 under § 31.6011(a)–4 or 
§ 31.6011(a)–5 of this chapter, returns on 
Forms W–3 and W–2 required under this 
paragraph (a) for any calendar year 
shall be filed on or before February 28 
(March 31 if filed electronically) of the 
following year. 

(iii) Cross reference. For extensions of 
time for filing returns, see section 6081 
and the regulations thereunder. 

(4) Place for filing. The returns on 
Forms W–3 and W–2 required under this 
paragraph shall be filed pursuant to 
the rules contained in § 31.6091–1 of this 
chapter (Employment Tax Regula-
tions), relating to the place for filing 
certain returns. 

(5) Statement for employees. An em-
ployer required under this paragraph 
(a) to file Form W–2 with respect to an 
employee is also required under sec-
tions 6041(d) and 6051 to furnish a writ-
ten statement to the employee. This 
written statement must be furnished 
on Form W–2 in accordance with sec-
tion 6051 and the regulations. 

(b) Distributions under employees’ trust 
or plan. (1) Amounts which are: 

(i) Distributed or made available to a 
beneficiary, and to which section 402 
(relating to employees’ trusts) or sec-
tion 403 (relating to employee annuity 
plans) applies, or 

(ii) Described in section 72(m)(3)(B), 
shall be reported on Forms 1096 and 
1099 to the extent such amounts are in-
cludible in the gross income of such 
beneficiary if the amounts so includ-
ible aggregate $600 or more in any cal-
endar year. In addition, every trust de-
scribed in section 501(c)(17) which 
makes one or more payments (includ-
ing separation and sick and accident 
benefits) totaling $600 or more in 1 year 
to an individual must file an annual in-
formation return on Form 1096, accom-
panied by a statement on Form 1099, 
for each such individual. Payments 
made by an employer or a person other 
than the trustee of the trust should not 
be considered in determining whether 
the $600 minimum has been paid by the 
trustee. The provisions of this subpara-
graph shall not be applicable to pay-
ments of supplemental unemployment 
compensation benefits made after De-
cember 31, 1970, which are treated as if 
they were wages for purposes of section 
3401(a). Such amounts are required to 
be reported on Forms W–3 and W–2. See 
paragraph (b)(14) of § 31.3401(a)–1 of this 
chapter (Employment Tax Regula-
tions). 

(2) Any amount with respect to which 
a statement is required by § 1.6047–1, re-
lating to employee retirement plans 
covering owner-employees, shall not be 
included in amounts required to be re-
ported under section 6041. 

(c) Payments to foreign persons. See 
§ 1.6041–4 for reporting exemptions re-
garding payments to foreign persons. 
See § 1.6049–5(d) for determining wheth-
er a payment is made to a foreign per-
son. 

[T.D. 7284, 38 FR 20827, Aug. 3, 1973, as amend-
ed by T.D. 7580, 43 FR 60159, Dec. 26, 1978; 
T.D. 8734, 62 FR 53472, Oct. 14, 1997; T.D. 8895, 
65 FR 50406, Aug. 18, 2000; T.D. 9114, 69 FR 
7570, Feb. 18, 2004] 

§ 1.6041–3 Payments for which no re-
turn of information is required 
under section 6041. 

Returns of information are not re-
quired under section 6041 and §§ 1.6041–1 
and 1.6041–2 for payments described in 
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