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paragraph (b) of this section irrespec-
tive of whether the transfer of the title
constitutes a disposition of such stock
as defined by section 425(c).

[T.D. 6887, 31 FR 8813, June 24, 1966]

§1.6039-2 Statements to persons with
respect to whom information is fur-
nished.

(a) Requirement and form of statement.
Every corporation required to make a
return on Form 3921 or 3922 under sec-
tion 6039(a) and §1.6039-1 shall furnish
to each person whose identifying num-
ber is (or should be) shown on such re-
turn a written statement containing
the information required to be shown
on such return. This requirement may
be met by furnishing a copy of the ap-
propriate return to such person. A
statement shall be considered to be fur-
nished to a person within the meaning
of this section if it is mailed to such
person at his last known address.

(b) Time for furnishing statements—(1)
In general. Each statement required by
this section to be furnished to any per-
son for a calendar year shall be fur-
nished to such person on or before Jan-
uary 31, of the year following the year
for which the statement is required.

(2) Extension of time. For good cause
shown upon written application of the
corporation required to furnish state-
ments under this section, the district
director may grant an extension of
time not exceeding 30 days in which to
furnish such statements. The applica-
tion shall be addressed to the district
director with whom the income tax re-
turns of the applicant-corporation are
filed and shall contain a full recital of
the reasons for requesting the exten-
sion to aid the district director in de-
termining the period of the extension,
if any, which will be granted. Such a
request in the form of a letter to the
district director signed by the appli-
cant (or its agent) will suffice as an ap-
plication. The application shall be filed
on or before the date prescribed in sub-
paragraph (1) of this paragraph for fur-
nishing the statements required by this
section.

(3) Last day for furnishing statement.
For provisions relating to the time for
performance of an act when the last
day prescribed for performance falls on
Saturday, Sunday, or a legal holiday,

26 CFR Ch. | (4-1-04 Edition)

see §301.7503-1 of this chapter (Regula-
tions on Procedure and Administra-
tion).

(c) Penalty. For provisions relating to
the penalty provided for failure to fur-
nish a statement under this section,
see §301.6678-1 of this chapter (Regula-
tions on Procedure and Administra-
tion).

[T.D. 6887, 31 FR 8814, June 24, 1966]

§1.6041-1 Return of information as to
payments of $600 or more.

(a) General rule. (1) Information returns
required—(i) Payments required to be re-
ported. Except as otherwise provided in
§§1.6041-3 and 1.6041-4, every person en-
gaged in a trade or business shall make
an information return for each cal-
endar year with respect to payments it
makes during the calendar year in the
course of its trade or business to an-
other person of fixed or determinable
income described in paragraph (a)(1)(i)
(A) or (B) of this section. For purposes
of the regulations under this section,
the person described in this paragraph
(@)(2)(i) is a payor.

(A) Salaries, wages, commissions,
fees, and other forms of compensation
for services rendered aggregating $600
or more.

(B) Interest (including original issue
discount), rents, royalties, annuities,
pensions, and other gains, profits, and
income aggregating $600 or more.

(i) Information returns required under
other provisions of the Internal Revenue
Code. The payments described in para-
graphs (a)(1)(i) (A) and (B) of this sec-
tion shall not include any payments of
amounts with respect to which an in-
formation return is required by, or
may be required under authority of,
section 6042(a) (relating to dividends),
section 6043(a)(2) (relating to distribu-
tions in liquidation), section 6044(a)
(relating to patronage dividends), sec-
tion 6045 (relating to brokers’ trans-
actions with customers), sections
6049(a) (1) and (2) (relating to interest),
section 6050N(a) (relating to royalties),
or section 6050P (a) or (b) (relating to
cancellation of indebtedness). In addi-
tion, the payments described in para-
graphs (a)(1)(i) (A) and (B) of this sec-
tion shall not include amounts ex-
cepted from the definition of dividends
under section 6042(b)(2) and §1.6042-
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3(b)(1), amounts described in section
6044(b), amounts excepted from report-
ing under §1.6045-1(g), amounts ex-
cepted from the definition of interest
under section 6049(b)(2) (C) or (D),
§1.6049-4(c), or 1.6049-5(b)(6) through
(15). Notwithstanding the preceding
sentence, interest with respect to a no-
tional principal contract excluded from
the definition of interest under §1.6049—
5(b)(15) is reportable under this section.
The term interest as used in this para-
graph (a)(1)(ii) otherwise includes all
interest, other than interest coming
within the definition of interest pro-
vided in §1.6049-5(a). For example, a
closely held corporation borrows
money from one of its officers on a
promissory note not in registered form
bearing annual stated interest of $300.
The corporation also pays royalties to
the officer amounting to $400 a year.
An information return is required
under this paragraph (a)(1) to report
the payments to the officer because the
interest does not come within the defi-
nition of interest in §1.6049-5(a) and the
aggregate of interest and royalties ex-
ceeds $600.

(2) Prescribed form. The return re-
quired by subparagraph (1) of this para-
graph shall be made on Forms 1096 and
1099 except that (i) the return with re-
spect to distributions to beneficiaries
of a trust or of an estate shall be made
on Form 1041, and (ii) the return with
respect to certain payments of com-
pensation to an employee by his em-
ployer shall be made on Forms W-3 and
W-2 under the provisions of §1.6041-2
(relating to return of information as to
payments to employees). Where Form
1099 is required to be filed under this
section, a separate Form 1099 shall be
furnished for each person to whom pay-
ments described in subdivision (i), (ii),
or (iii) of subparagraph (1) of this para-
graph are made. For time and place for
filing Forms 1096 and 1099, see §1.6041-
6. For the requirement to submit the
information required by Form 1099 on
magnetic media for payments after De-
cember 31, 1983, see section 6011(e) and
§301.6011-2 of this chapter (Procedure
and Administration Regulations).

(b) Persons engaged in trade or busi-
ness—(1) In general. The term *“‘all per-
sons engaged in a trade or business’, as
used in section 6041(a), includes not
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only those so engaged for gain or prof-
it, but also organizations the activities
of which are not for the purpose of gain
or profit. Thus, the term includes the
organizations referred to in section
401(a), 501(c), 501(d) and 521 and in para-
graph (i) of this section. On the other
hand, section 6041(a) applies only to
payments in the course of trade or
business; hence it does not apply to an
amount paid by the proprietor of a
business to a physician for medical
services rendered by the physician to
the proprietor’s child.

(2) Special rule for REMICs. For pur-
poses of chapter 1 subtitle F, chapter
61A, part 111B, the terms ‘‘all persons
engaged in a trade or business” and
‘‘any service-recipient engaged in a
trade or business” includes a real es-
tate mortgage investment conduit or
REMIC (as defined in section 860D).

(c) Fixed or determinable income. In-
come is fixed when it is to be paid in
amounts definitely predetermined. In-
come is determinable whenever there is
a basis of calculation by which the
amount to be paid may be ascertained.
The income need not be paid annually
or at regular intervals. The fact that
the payments may be increased or de-
creased Iin accordance with the hap-
pening of an event does not for pur-
poses of this section make the pay-
ments any the less determinable. A
payment made jointly to two or more
payees may be fixed and determinable
income to one payee even though the
payment is not fixed and determinable
income to another payee. For example,
property insurance proceeds paid joint-
ly to the owner of damaged property
and to a contractor that repairs the
property may be fixed and deter-
minable income to the contractor but
not fixed and determinable income to
the owner, and should be reported to
the contractor. A salesman working by
the month for a commission on sales
which is paid or credited monthly re-
ceives determinable income.

(d) Payments specifically included—(1)
In general. Amounts paid in respect of
life insurance, endowment, or annuity
contracts are required to be reported in
returns of information under this sec-
tion—

(i) Unless the payment is made in re-
spect of a life insurance or endowment
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contract by reason of the death of the
insured and is not required to be re-
ported by paragraph (b) of §1.6041-2,

(if) Unless the payment is made by
reason of the surrender prior to matu-
rity or lapse of a policy, other than a
policy which was purchased (a) by a
trust described in section 401(a) which
is exempt from tax under section
501(a), (b) as part of a plan described in
section 403(a), or (c) by an employer de-
scribed in section 403(b) (1) (A),

(iii) Unless the payment is interest as
defined in §1.6049-2 and is made after
December 31, 1962,

(iv) Unless the payment is a payment
with respect to which a return is re-
quired by §1.6047-1, relating to em-
ployee retirement plans covering
owner-employees,

(v) Unless the payment is payment
with respect to which a return is re-
quired by §1.6052-1, relating to pay-
ment of wages in the form of group-
term life insurance.

(2) Professional fees. Fees for profes-
sional services paid to attorneys, phy-
sicians, and members of other profes-
sions are required to be reported in re-
turns of information if paid by persons
engaged in a trade or business and paid
in the course of such trade or business.

(3) Prizes and awards. Amounts paid
as prizes and awards that are required
to be included in gross income under
section 74 and §1.74-1 when paid in the
course of a trade or business are re-
quired to be reported in returns of in-
formation under this section.

(4) Disability payments. Amounts paid
as disability payments under section
105(d) are required to be reported in re-
turns of information under this sec-
tion.

(5) Notional principal contracts. Except
as provided in paragraphs (b)(5)(i) and
(i) of this section, amounts paid after
December 31, 2000, with respect to no-
tional principal contracts referred to in
§1.863-7 or 1.988-2(e) to persons who are
not described in §1.6049-4(c)(1)(ii) are
required to be reported in returns of in-
formation under this section. The
amount required to be reported under
this paragraph (d)(5) is limited to the
amount of cash paid from the notional
principal contract as described in
§1.446-3(d). A non-periodic payment is
reportable for the year in which an ac-
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tual payment is made. Any amount of
interest determined under the provi-
sions of §1.446-3(g)(4) (dealing with in-
terest in the case of a significant non-
periodic payment) is reportable under
this paragraph (d)(5) and not under sec-
tion 6049 (see §1.6049-5(b)(15)). See
§1.6041-4(a)(4) for reporting exceptions
regarding payments to foreign persons.
See, however, §1.1461-1(c)(1) for report-
ing amounts described under this para-
graph (d)(5) that are paid to foreign
persons. The provisions of §1.6049-5(d)
shall apply for determining whether a
payment with respect to a notional
principal contract is made to a foreign
person. See §1.6049-4(a) for a definition
of payor. For purposes of this para-
graph (d)(5), a payor includes a middle-
man defined in §1.6049-4(f)(4).

(i) An amount paid with respect to a
notional principal contract is not re-
quired to be reported if the payment is
made outside the United States (as de-
fined in §1.6049-5(e)) by a non-U.S.
payor or a non-U.S. middleman.

(ii) An amount paid with respect to a
notional principal contract is not re-
quired to be reported if the payment is
made outside the United States (as de-
fined in §1.6049-5(e)) by a payor that
has no actual knowledge that the
payee is a U.S. person, and the payor
is—

(A) A U.S. payor or U.S. middleman
that is not a U.S. person (such as a con-
trolled foreign corporation defined in
section 957(a) or certain foreign cor-
porations or foreign partnerships en-
gaged in a U.S. trade or business); or

(B) A foreign branch of a U.S. bank.
See §1.6049-5(c)(5) for a definition of a
U.S. payor, a U.S. middleman, a non-
U.S. payor, and a non-U.S. middleman.

(e) Payment made on behalf of another
person—(1) In general. A person that
makes a payment in the course of its
trade or business on behalf of another
person is the payor that must make a
return of information under this sec-
tion with respect to that payment if
the payment is described in paragraph
(a) of this section and, under all the
facts and circumstances, that person—

(i) Performs management or over-
sight functions in connection with the
payment (this would exclude, for exam-
ple, a person who performs mere ad-
ministrative or ministerial functions

210



Internal Revenue Service, Treasury

such as writing checks at another’s di-
rection); or

(ii) Has a significant economic inter-
est in the payment (i.e., an economic
interest that would be compromised if
the payment were not made, such as by
creation of a mechanic’s lien on prop-
erty to which the payment relates, or a
loss of collateral).

(2) Determination of payor obligated to
report. If two or more persons meet the
requirements for making a return of
information with respect to a payment,
as set forth in paragraph (e)(1) of this
section, the person obligated to report
the payment is the person closest in
the chain to the payee, unless the par-
ties agree in writing that one of the
other parties meeting the requirements
set forth in paragraph (e)(1) of this sec-
tion will report the payment.

(3) Special rule for payment by em-
ployee to employer. Notwithstanding the
provisions of paragraph (e)(1) of this
section, an employee acting in the
course of his employment who makes a
payment to his employer on behalf of
another person is not required to make
a return of information with respect to
that payment.

(4) Optional method to report. A person
that makes a payment on behalf of an-
other person but is not required to
make an information return under
paragraph (e)(1) of this section may
elect to do so pursuant to the proce-
dures established by the Commissioner.
See, e.g., Rev. Proc. 84-33 (1984-1 C.B.
502) (optional method for a paying
agent to report and deposit amounts
withheld for payors under the statu-
tory provisions of backup withholding)
(see §601.601(d)(2) of this chapter).

(5) Examples. The provisions of this
paragraph (e) are illustrated by the fol-
lowing examples:

Example 1. Bank B provides financing to C,
a real estate developer, for a construction
project. B makes disbursements from the ac-
count for labor, materials, services, and
other expenses related to the construction
project. In connection with the payments, B
performs the following functions: approves
payments to the general contractor or sub-
contractors; ensures that loan proceeds are
properly applied and that all approved bills
are properly paid to avoid mechanics’ or
materialmen’s liens; conducts site inspec-
tions to determine whether work has been
completed (but does not check the quality of
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the work). B is performing management or
oversight functions in connection with the
payments and is subject to the information
reporting requirements of section 6041 with
respect to payments.

Example 2. Mortgage company D holds a
mortgage on business property owned by E.
When the property is damaged by a storm,
E’s insurance company issues a check pay-
able to both D and E in settlement of E’s
claim. Pursuant to the contract between D
and E, D holds the insurance proceeds in an
escrow account and makes disbursements,
according to E’s instructions, to contractors
and subcontractors performing repairs on
the property. D is not performing manage-
ment or oversight functions, but D has a sig-
nificant economic interest in the payments
because the purpose of the arrangement is to
ensure that property on which D holds a
mortgage is repaired or replaced. D is subject
to the information reporting requirements of
section 6041 with respect to the payments to
contractors.

Example 3. Settlement agent F provides
real estate closing services to real estate
brokers and agents. F deposits money re-
ceived from the buyer or lender in an escrow
account and makes payments from the ac-
count to real estate agents or brokers, ap-
praisers, land surveyors, building inspectors,
or similar service providers according to the
provisions of the real estate contract and
written instructions from the lender. F may
also make disbursements pursuant to oral
instructions of the seller or purchaser at
closing. F is not performing management or
oversight functions and does not have a sig-
nificant economic interest in the payments,
and is not subject to the information report-
ing requirements of section 6041. For the
rules relating to F’s obligation to report the
gross proceeds of the sale, see section 6045(e)
and §1.6045-4.

Example 4. Assume the same facts as in Ex-
ample 3. In addition, the seller instructs F to
hire a contractor to perform repairs on the
property. F selects the contractor, nego-
tiates the cost, monitors the progress of the
project, and inspects the work to ensure it
complies with the contract. With respect to
the payments to the contractor, F is per-
forming management or oversight functions
and is subject to the information reporting
requirements of section 6041.

Example 5. G is a rental agent who manages
certain rental property on behalf of property
owner H. G finds tenants, arranges leases,
collects rent, responds to tenant inquiries re-
garding maintenance, and hires and makes
payments to repairmen. G subtracts her
commission and any maintenance payments
from rental payments and remits the re-
mainder to H. With respect to payments to
repairmen, G is performing management or
oversight functions and is subject to the in-
formation reporting requirements of section
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6041. With respect to the payment of rent to
H, G is subject to the information reporting
requirements of section 6041 regardless of
whether she performs management or over-
sight functions or has a significant economic
interest in the payment. See §1.6041-3(d) for
rules relating to rental agents. See §1.6041-
1(f) to determine the amount that G should
report to H as rent.

Example 6. Literary agent J receives a pay-
ment from publisher L of fees earned by J’s
client, author K. J deposits the payment into
a bank account in J’s name. From time to
time and as directed by K, J makes pay-
ments from these funds to attorneys, man-
agers, and other third parties for services
rendered to K. After subtracting J’s commis-
sion, J pays K the net amount. J does not
order or direct the provision of services by
the third parties to K, and J exercises no dis-
cretion in making the payments to the third
parties or to K. J is not performing manage-
ment or oversight functions and does not
have a significant economic interest in the
payments and is not subject to the informa-
tion reporting requirements of section 6041
in connection with the payments to K or to
the third parties. For the rules relating to
L’s obligation to report the payment of the
fees to K, see paragraphs (a)(1)(i) and (f) of
this section. For the rules relating to K’s ob-
ligation to report the payment of the com-
mission to J and the payments to the third
parties for services, see paragraphs (a)(1)(i)
and (d)(2) of this section.

Example 7. Attorney P deposits into a cli-
ent trust fund a settlement payment from R,
the defendant in a breach of contract action
for lost profits in which P represented plain-
tiff Q. P makes payments from the client
trust fund to service providers such as expert
witnesses and private investigators for ex-
penses incurred in the litigation. P decides
whom to hire, negotiates the amount of pay-
ment, and determines that the services have
been satisfactorily performed. In the event of
a dispute with a service provider, P with-
holds payment until the dispute is settled.
With respect to payments to the service pro-
viders, P is performing management or over-
sight functions and is subject to the informa-
tion reporting requirements of section 6041.

Example 8. Assume the same facts as in Ex-
ample 7. In addition, assume that after pay-
ing the service providers and deducting his
legal fee, P pays Q the remaining funds that
P had received from the settlement with R.
With respect to the payment to Q, P is not
performing management or oversight func-
tions, does not have a significant economic
interest in the payment, and is not subject
to the information reporting requirements of
section 6041. For the rules relating to R’s ob-
ligation to report the payment of the settle-
ment proceeds to P, see section 6045(f) and
the regulations thereunder. For the rules re-
lating to R’s obligation to report the pay-
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ment of the settlement proceeds to Q, see
paragraphs (a)(1)(i) and (f) of this section.
For the rules relating to Q’s obligation to re-
port the payment of attorney fees to P, see
paragraphs (a)(1)(i) and (d)(2) of this section.

Example 9. Medical insurer S operates as
the administrator of a health care program
under a contract with a state. S makes pay-
ments of government funds to health care
providers who provide care to eligible pa-
tients. S receives and reviews claims sub-
mitted by patients or health care providers,
determines if the claims meet all the re-
quirements of the program (e.g., that the
care is authorized and that the patients are
eligible beneficiaries), and determines the
amount of payment. S is performing manage-
ment or oversight functions and is subject to
the information reporting requirements of
section 6041 with respect to the payments.

Example 10. Race track employee T holds
deposits made by horse owner U in a special
escrow account in U’s name. U enters into a
contract with jockey V to ride U’s horse in a
race at the track. As directed by U, T pays
V the fee for riding U’s horse from U’s escrow
account. T is not performing management or
oversight functions, does not have a signifi-
cant economic interest in the payment, and
is not subject to the information reporting
requirements of section 6041. For the rules
relating to U’s obligation to report the pay-
ment of the fee to V, see paragraph (a)(1)(i)
of this section.

Example 11. X is a certified public account-
ant employed by Firm Y, and is not a part-
ner. Client Z pays X directly for accounting
services. X remits the amount received to Y,
as required by the terms of his employment.
X does not have any reporting obligation
with respect to the payment to Y. For the
rules relating to Z’s obligation to report the
payment to Y for services, see paragraphs
(@)(1)(i) and (d)(2) of this section.

Example 12. Bank contracts with Title
Company with respect to the disbursement
of funds on a construction loan. Pursuant to
their arrangement, the contractor sends
draw requests to Title Company, which in-
spects the work, verifies the amount re-
quested, and then sends the draw request to
Bank with supporting documents. Bank pays
Title Company the amount of the draw re-
quest, and Title Company insures Bank
against any loss if it cannot obtain the nec-
essary lien waivers. Bank has a significant
economic interest in the payment as a mort-
gagee, and Title Company exercises manage-
ment or oversight over the payment. Since
Title Company is closest in the chain to the
contractor, Title Company should report the
payment, unless the parties agree in writing
that Bank will report the payment.

(f) Amount to be reported when fees, ex-
penses or commissions are deducted—(1)
In general. The amount to be reported
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as paid to a payee is the amount in-
cludible in the gross income of the
payee (which in many cases will be the
gross amount of the payment or pay-
ments before fees, commissions, ex-
penses, or other amounts owed by the
payee to another person have been de-
ducted), whether the payment is made
jointly or separately to the payee and
another person. The Commissioner
may, by guidance published in the In-
ternal Revenue Bulletin, illustrate the
circumstances under which the gross
amount or less than the gross amount
may be reported.

(2) Examples. The provisions of this
paragraph (f) are illustrated by the fol-
lowing examples:

Example 1. Attorney P represents client Q
in a breach of contract action for lost profits
against defendant R. R settles the case for
$100,000 damages and $40,000 for attorney
fees. Under applicable law, the full $140,000 is
includible in Q’s gross taxable income. R
issues a check payable to P and Q in the
amount of $140,000. R is required to make an
information return reporting a payment to Q
in the amount of $140,000. For the rules with
respect to R’s obligation to report the pay-
ment to P, see section 6045(f) and the regula-
tions thereunder.

Example 2. Assume the same facts as in Ex-
ample 1, except that R issues a check to Q for
$100,000 and a separate check to P for $40,000.
R is required to make an information return
reporting a payment to Q in the amount of
$140,000. For the rules with respect to R’s ob-
ligation to report the payment to P, see sec-
tion 6045(f) and the regulations thereunder.

(g) Payment made in medium other than
cash. If any payment required to be re-
ported on Form 1099 is made in prop-
erty other than money, the fair market
value of the property at the time of
payment is the amount to be included
on such form.

(h) When payment deemed made. For
purposes of a return of information, an
amount is deemed to have been paid
when it is credited or set apart to a
person without any substantial limita-
tion or restriction as to the time or
manner of payment or condition upon
which payment is to be made, and is
made available to him so that it may
be drawn at any time, and its receipt
brought within his own control and dis-
position.

(i) Payments made by the United States
or a State. Information returns on:

(1) Forms 1096 and 1099 and
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(2) Forms W-3 and W-2 (when made
under the provisions of §1.6041-2)

of payments made by the United States
or a State, or political subdivision
thereof, or the District of Columbia, or
any agency or instrumentality of any
one or more of the foregoing, shall be
made by the officer or employee of the
United States, or of such State, or po-
litical subdivision, or of the District of
Columbia, or of such agency or instru-
mentality, as the case may be, having
control of such payments or by the of-
ficer or employee appropriately des-
ignated to make such returns.

(J) Effective date. The provisions of
paragraphs (b), (c), (e), and (f) apply to
payments made after December 31,
2002.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 6628, 27 FR 12794, Dec. 28,
1962, T.D. 6888, 31 FR 9205, July 6, 1966; T.D.
7284, 38 FR 20827, Aug. 3, 1973; T.D. 7580, 43 FR
60159, Dec. 26, 1978; T.D. 7888, 48 FR 17587,
Apr. 25, 1983; T.D. 8458, 57 FR 61313, Dec. 24,
1992; T.D. 8734, 62 FR 53471, Oct. 14, 1997; T.D.
8804, 64 FR 11378, Mar. 9, 1999; T.D. 8881, 65 FR
32205, May 22, 2000; T.D. 9010, 67 FR 48756,
July 26, 2002]

§1.6041-2 Return of information as to
payments to employees.

(a)(1) In general. Wages, as defined in
section 3401, paid to an employee are
required to be reported on Form W-2.
See section 6011 and the Employment
Tax Regulations thereunder. All other
payments of compensation, including
the cash value of payments made in
any medium other than cash, to an em-
ployee by his employer in the course of
the trade or business of the employer
must also be reported on Form W-2 if
the total of such payments and the
amount of the employee’s wages (as de-
fined in section 3401), if any, required
to be reported on Form W-2 aggregates
$600 or more in a calendar year. For ex-
ample, if a payment of $700 was made
to an employee and $400 thereof rep-
resents wages subject to withholding
under section 3402 and the remaining
$300 represents compensation not sub-
ject to withholding, such wages and
compensation must both be reported on
Form W-2. A separate Form W-2 shall
be furnished for each employee for
whom a return must be made. At the
election of the employer, components
of amounts required to be reported on
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