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records or testimony, either directly or 
as agent for such related party, to de-
termine the correct treatment under 
title 1 of the Code of such a transaction 
between the reporting corporation and 
the related party; and if— 

(1)(i) The summons is not quashed in 
a proceeding, if any, begun under sec-
tion 6038A(e)(4) and is not determined 
to be invalid in a proceeding, if any, 
begun under section 7604 to enforce 
such summons; and 

(ii) The reporting corporation does 
not substantially and timely comply 
with the summons, and the District Di-
rector has sent by certified or reg-
istered mail a notice under section 
6038A(e)(2)(C) to the reporting corpora-
tion that it has not so complied; or 

(2) The reporting corporation fails to 
maintain or to cause another to main-
tain records as required by § 1.6038A–3, 
and by reason of that failure, the sum-
mons is quashed in a proceeding under 
section 6038A(e)(4) or in a proceeding 
begun under section 7604 to enforce the 
summons, or the reporting corporation 
is not able to provide the records re-
quested in the summons. 

(b) Coordination with treaties. Where 
records of a related party are obtain-
able on a timely and efficient basis 
under information exchange procedures 
provided under a tax treaty or tax in-
formation exchange agreement (TIEA), 
the Service generally will make use of 
such procedures before issuing a sum-
mons. The absence or pendency of a 
treaty or TIEA request may not be as-
serted as grounds for refusing to com-
ply with a summons or as a defense 
against the assertion of the noncompli-
ance penalty adjustment under 
§ 1.6038A–7. For purposes of this para-
graph, information is available on a 
timely and efficient basis if it can be 
obtained within 180 days of the request. 

(c) Enforcement proceeding not re-
quired. The District Director is not re-
quired to begin an enforcement pro-
ceeding to enforce the summons in 
order to apply the rules of § 1.6038A–7. 

(d) De minimis failure. Where a report-
ing corporation’s failure to comply 
with the requirement to furnish infor-
mation under this section is de minimis, 
the District Director, in the exercise of 
discretion, may choose not to apply the 
noncompliance penalty. Thus, for ex-

ample, in cases where a particular doc-
ument or group of documents is not 
furnished upon request or summons, 
the District Director (in the District 
Director’s sole discretion), may choose 
not to apply the noncompliance pen-
alty if the District Director deems the 
document or documents not to have 
significant or sufficient value in the 
determination of the correctness of the 
tax treatment of the related party 
transaction. 

(e) Suspension of statute of limitations. 
If the reporting corporation brings an 
action under section 6038A(e)(4)(A) 
(proceeding to quash) or (e)(4)(B) (re-
view of secretarial determination of 
noncompliance), the running of any pe-
riod of limitation under section 6501 
(relating to assessment and collection 
of tax) or under section 6531 (relating 
to criminal prosecutions) for the tax-
able year or years to which the sum-
mons that is the subject of such pro-
ceeding relates shall be suspended for 
the period during which such pro-
ceeding, and appeals therein, are pend-
ing. In no event shall any such period 
expire before the 90th day after the day 
on which there is a final determination 
in such proceeding. 

(f) Effective dates. For effective dates 
for this section, see § 1.6038A–1(n). 

[T.D. 8353, 56 FR 28075, June 19, 1991] 

§ 1.6038A–7 Noncompliance. 

(a) In general. In the case of any fail-
ure described in § 1.6038A–5 or § 1.6038A– 
6, the rules of this § 1.6038A–7 apply to 
the reporting corporation. In such a 
case— 

(1) The amount of the deduction al-
lowed under subtitle A for any amount 
paid or incurred by the reporting cor-
poration to the related party in con-
nection with such transaction, and 

(2) The cost to the reporting corpora-
tion of any property acquired in such 
transaction from the related party or 
transferred by such corporation in such 
transaction to the related party, may 
be determined by the District Director. 

(b) Determination of the amount. The 
amount of the deduction or the cost to 
the reporting corporation shall be the 
amount determined by the District Di-
rector (in the District Director’s sole 
discretion) from the District Director’s 
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own knowledge or from such informa-
tion as the District Director may 
choose to obtain through testimony or 
otherwise. The District Director shall 
consider any information or materials 
that have been submitted by the re-
porting corporation or a foreign related 
party. The District Director, however, 
may disregard any information, docu-
ments, or records submitted by the re-
porting corporation or the related 
party if (in the District Director’s sole 
discretion) the District Director deems 
that they are insufficiently probative 
of the relevant facts. 

(c) Separate application. If the non-
compliance penalty of this section ap-
plies with respect to transactions with 
a related party of the reporting cor-
poration, it will not be applied with re-
spect to any other related parties of 
the reporting corporation solely upon 
the basis of that failure. Thus, for ex-
ample, if a reporting corporation en-
gages in transactions with related 
party A and related party B, and the 
reporting corporation does not respond 
to a summons for records related to the 
transactions between the reporting 
corporation and related party A, the 
noncompliance penalty imposed as a 
result of such failure will not apply to 
the transactions between the reporting 
corporation and related party B. If a 
separate summons is issued for records 
relating to the transactions between 
the reporting corporation and related 
party B and the reporting corporation 
does not produce such records, the non-
compliance penalty may be applied to 
those transactions. 

(d) Effective dates. For effective dates 
for this section, see § 1.6038A–1(n). 

[T.D. 8353, 56 FR 28075, June 19, 1991] 

§ 1.6038B–1 Reporting of certain trans-
fers to foreign corporations. 

(a) Purpose and scope. This section 
sets forth information reporting re-
quirements under section 6038B con-
cerning certain transfers of property to 
foreign corporations. Paragraph (b) of 
this section provides general rules ex-
plaining when and how to carry out the 
reporting required under section 6038B 
with respect to the transfers to foreign 
corporations. Paragraph (c) of this sec-
tion and § 1.6038B–1T(d) specify the in-
formation that is required to be re-

ported with respect to certain transfers 
of property that are described in sec-
tion 6038B(a)(1)(A) and 367(d), respec-
tively. Section 1.6038B–1(e) describes 
the filing requirements for property 
transfers described in section 367(e). 
Paragraph (f) of this section sets forth 
the consequences of a failure to comply 
with the requirements of section 6038B 
and this section. For effective dates, 
see paragraph (g) of this section. For 
rules regarding transfers to foreign 
partnerships, see section 6038B(a)(1)(B) 
and any regulations thereunder. 

(b)(1)(i) and (ii) [Reserved]. For fur-
ther guidance, see § 1.6038B–1T(b)(1)(i) 
and (ii). 

(iii) Transfers of jointly-owned prop-
erty. If two or more persons transfer 
jointly-owned property to a foreign 
corporation in a transfer with respect 
to which a notice is required under this 
section, then each person must report 
with respect to the particular interest 
transferred, specifying the nature and 
extent of the interest. However, a hus-
band and wife who jointly file a single 
Federal income tax return may file a 
single Form 926 with their tax return. 

(2) Exceptions and special rules for 
transfers of stock or securities under sec-
tion 367(a)—(i) Transfers on or after July 
20, 1998. A U.S. person that transfers 
stock or securities on or after July 20, 
1998 in a transaction described in sec-
tion 6038B(a)(1)(A) will be considered to 
have satisfied the reporting require-
ment under section 6038B and para-
graph (b)(1) of this section if either— 

(A) The U.S. transferor owned less 
than 5 percent of both the total voting 
power and the total value of the trans-
feree foreign corporation immediately 
after the transfer (taking into account 
the attribution rules of section 318 as 
modified by section 958(b)), and either: 

(1) The U.S. transferor qualified for 
nonrecognition treatment with respect 
to the transfer (i.e., the transfer was 
not taxable under §§ 1.367(a)–3(b) or (c)); 
or 

(2) The U.S. transferor is a tax-ex-
empt entity and the income was not 
unrelated business income; or 

(3) The transfer was taxable to the 
U.S. transferor under § 1.367(a)–3(c), and 
such person properly reported the in-
come from the transfer on its timely- 
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