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(g) Accumulated profits of N as described in section 902(a) (determined without re-

gard to the section 6038(c)(1)(B) reduction)

60,000

(h) For purposes of the section 902 credit, M is deemed to have paid the same pro-
portion of foreign taxes paid (reduced as provided under section 6038(c)) with re-
spect to the accumulated profits described in section 902(a) (determined without
regard to the reduction provided under section 6038(c)) as the amount of the div-
idend (determined without regard to section 78) bears to such amount of accu-

mulated profits ...

(45,000-+60,000)x34,000=25,500.

M must include $25,500 in gross income as a
dividend under the provisions of section 78 of
the Code. This example illustrates that the
reductions in foreign taxes paid by the for-
eign corporation provided under section
8038(c) are taken into account in determining
the amount included in gross income of the
domestic corporation under section 78 of the
Code as foreign taxes deemed paid, but such
reductions are not taken into account in
computing accumulated profits for purposes
of determining the portion of foreign taxes
deemed paid with respect to a particular div-
idend. The dollar amount penalty imposed by
section 8038 (b) and paragraph (k)(1) of this
section does not apply with respect to infor-
mation for annual accounting periods ending
before September 4, 1982, and therefore does
not apply to M with respect to M’s failure to
file Form 2952 in this example.

Example (2). The facts are the same as in
example (1) except that all of the events
occur in or with respect to the 1982 taxable
year. On March 15, 1983. M filed its income
tax return and paid its income tax, but M did
not file Form 2952 or Form 5471 with respect
to N’s 1982 annual accounting period. On
June 1, 1983, the district director mailed no-
tice to M of M’s failure to file Form 2952 or
Form 5471 with respect to N. On November
30, 1983, M filed a complete Form 5471 with
respect to N’s 1982 annual accounting period.
Under paragraph (k)(1)(i) of this section, M is
subject to a penalty of $1,000. Under para-
graph (k)(1)(ii) of this section, that penalty
is increased by $4,000 because the failure con-
tinued for 92 days (three full 30-day periods
and a fraction of a fourth 30-day period) after
the end of the 90-day period following mail-
ing of the notice by the district director,
bringing M’s dollar amount penalty under
paragraph (k)(1) of this section to $5,000. For
purpose of determining the foreign tax credit
available to M, there may be imposed a re-
duction of foreign tax paid by N of $6,000,
which would be the total of reductions under
paragraph (k)(2) of this section with respect
to M’s failure to file under section 6038 for
N’s 1982 annual accounting period, before ap-
plication of paragraph (k)(2)(vi) of this sec-
tion. Under said paragraph (k)(2)(vi), the
amount of the foreign tax reduction imposed
is reduced by the amount of the dollar
amount penalty, leaving a foreign tax reduc-
tion penalty of $1,000 which may be imposed

25,500

in addition to the $5,000 dollar amount pen-
alty. If imposed, the $1,000 tax reduction
would then be applied in the calculation of
taxes deemed paid by M under section 902 as
in example (1), items (c), (d), and (h).

(I) Other persons excepted from filing.
For tax years of foreign corporations
ending on or after December 29, 1999,
any person required to furnish informa-
tion under this section with respect to
a foreign corporation does not have to
furnish that information if the fol-
lowing conditions are met—

(1) Such person does not own a direct
or indirect interest in the foreign cor-
poration; and

(2) Such person is required to furnish
information solely by reason of attri-
bution of stock ownership from a non-
resident alien(s) under paragraph (c) of
this section.

[T.D. 8040, 50 FR 30163, July 24, 1985, as
amended by T.D. 8573, 59 FR 64302, Dec. 14,
1994; T.D. 8733, 62 FR 53385, Oct. 14, 1997; T.D.
8850, 64 FR 72550, Dec. 28, 1999]

§1.6038-3 Information returns re-
quired of certain United States per-
sons with respect to controlled for-
eign partnerships (CFPs).

(a) Persons required to make return—(1)
Controlling fifty-percent partners. The
term controlling fifty-percent partner
means a United States person that con-
trolled (as defined in paragraph (b)(1)
of this section) the foreign partnership
at any time during the partnership’s
tax year (as defined in paragraph (b)(8)
of this section). Except as provided in
paragraph (c), (d), or (e) of this section,
for each tax year of a foreign partner-
ship during which the partnership has
one or more controlling fifty-percent
partners, each controlling fifty-percent
partner must complete and file Form
8865, ‘‘Return of U.S. Persons With Re-
spect To Certain Foreign Partner-
ships,”” containing the information de-
scribed in paragraph (g) of this section.

160



Internal Revenue Service, Treasury

(2) Controlling ten-percent partners. If
at any point during a foreign partner-
ship’s tax year (as defined in paragraph
(b)(8) of this section) a United States
person owned a ten-percent or greater
interest in the partnership while the
partnership was controlled by United
States persons owning ten-percent or
greater interests, such United States
person is a controlling ten-percent
partner. See paragraph (b)(1) of this
section for the definition of control.
However, a United States person is not
a controlling ten-percent partner with
respect to a particular foreign partner-
ship for a particular tax year of the
foreign partnership if at any point dur-
ing that year the partnership had a
controlling fifty-percent partner, as de-
fined in paragraph (a)(1) of this section.
Except as provided in paragraph (c),
(d), or (e) of this section, for each tax
year of a partnership during which the
partnership has controlling ten-percent
partners, each controlling ten-percent
partner must complete and file Form
8865 containing the information de-
scribed in paragraph (g)(1) of this sec-
tion.

(3) Separate returns for each partner-
ship. A United States person required
to report under this paragraph (a) must
file a separate Form 8865 for each for-
eign partnership with respect to which
the person is a controlling fifty-percent
partner or a controlling ten-percent
partner.

(b) Ownership determinations and defi-
nitions—(1) Control. Control of a foreign
partnership is ownership of more than
a fifty-percent interest in the partner-
ship.

(2) Fifty-percent interest. A fifty-per-
cent interest in a partnership is an in-
terest equal to fifty percent of the cap-
ital interest in such partnership, an in-
terest equal to fifty percent of the prof-
its interest in such partnership, or an
interest to which fifty percent of the
deductions or losses of such partner-
ship are allocated.

(3) Ten-percent interest. A ten-percent
interest in a partnership is an interest
equal to ten percent of the capital in-
terest in such partnership, an interest
equal to ten percent of the profits in-
terest in such partnership, or an inter-
est to which ten percent of the deduc-
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tions or losses of such partnership are
allocated.

(4) Constructive ownership rules. For
purposes of determining an interest in
a partnership, the constructive owner-
ship rules of section 267(c) (other than
section 267(c)(3)) apply, taking into ac-
count that such rules refer to corpora-
tions and not to partnerships. However,
an interest will be attributed from a
nonresident alien under the family at-
tribution rules of section 267(c)(2) and
(4) only if the person to whom the in-
terest is attributed owns a direct or in-
direct (under the rules of 267(c)(1) or
(5)) interest in the foreign partnership.

(5) Determination of amount of interest.
Whether a person owns a fifty-percent
interest, or a ten-percent interest, as
described in paragraphs (b)(2) and (3) of
this section, is determined for each tax
year of the foreign partnership by ref-
erence to the agreement of the part-
ners relating to such interests during
that tax year.

(6) Definition of United States person.
The term United States person is defined
in section 7701(a)(30).

(7) Definition of a foreign partnership.
A foreign partnership is a partnership
described in section 7701(a)(5).

(8) Tax year of a foreign partnership.
The tax year of a foreign partnership is
determined under section 706.

(9) Examples. The rules of paragraph
(a) of this section and this paragraph
(b) are illustrated by the following ex-
amples:

Example 1. Sole U.S. partner does not own
more than a fifty-percent interest. No United
States person owns any interest (directly or
constructively) in FPS, a foreign partnership
whose tax year under section 706 is the cal-
endar year. On January 1, 2001, US, a United
States person with the calendar year as its
tax year, contributes property to FPS in ex-
change for a 40% interest in a section 721
transaction. No United States persons ac-
quire directly or constructively any other in-
terests in FPS during FPS’s 2001 tax year. US
is not a controlling fifty-percent partner
during FPS’s 2001 tax year. US did not own
during that tax year, either directly or con-
structively, more than a 50% interest in the
partnership under paragraphs (b)(2) and (4) of
this section. Also, US is not a controlling
ten-percent partner; although US owned a
10% or greater interest, US persons owning
at least 10% interests did not control FPS.
Therefore, US does not have to file with its
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2001 income tax return a Form 8865 with re-
spect to FPS under section 6038. (But see sec-
tion 6038B for the reporting obligations of US
with respect to its transfer of property to
FPS and section 6046A for the reporting obli-
gation of US with respect to its acquisition
of an interest in FPS. See also §1.6046A-1(f)(1)
regarding the overlap between sections 6038B
and 6046A.

Example 2. Controlling ten-percent part-
ners. Assume the same facts as in Example 1.
In addition, on January 1, 2002, US1, a United
States person unrelated to US and a calendar
year taxpayer, purchases a 15% interest in
FPS from a foreign partner of FPS. Neither
US nor USL is a controlling fifty-percent
partner during FPS’s 2002 tax year because
neither one owns more than a 50% percent
interest in FPS during that year. However,
US and US1 are controlling ten-percent part-
ners for that year because each owns at least
a 10% interest (US owns a 40% interest and
US1 owns a 15% interest) and together they
control FPS because collectively they own
more than a 50% interest in FPS. As control-
ling ten-percent partners, under section 6038,
each is required to file a Form 8865 with its
2002 income tax return. (US1 must also re-
port its acquisition of the 15% interest in
FPS under section 6046A on its Form 8865
filed with its 2002 income tax return.)

Example 3. Constructive ownership rules.
Assume the same facts as in Example 2. In ad-
dition, on January 1, 2003, US2, a United
States person and the brother of US, pur-
chases 50% of the stock of FC, a foreign cor-
poration. FC owns a 20% interest in FPS.
Thus, under sections 6038(e)(3) and 267(c)(1),
US2 indirectly owns a 10% interest in FPS
(10% is US2’s proportionate share of FC’s 20%
interest in FPS), and under sections 6038(¢e)(3)
and 267(c)(2), US2 is attributed US’s 40% in-
terest. Additionally, US directly owns a 40%
interest in FPS and is attributed US2’s 10%
interest pursuant to section 6038(e)(3) and
section 267(c)(2). Therefore, US2 is considered
to own a 50% interest (10% indirectly and
40% from US) in FPS, and US is considered to
own a 50% interest in FPS (40% directly and
10% from US2). FPS has no controlling fifty-
percent partners, because neither US, US1,
nor US2, owns a greater than 50% interest.
However, US, US1, and US2 are each control-
ling ten-percent partners and each must file
Form 8865 pursuant to section 6038 for FPS’s
2003 tax year ending December 31, 2003. Each
must attach Form 8865 to its tax return for
its 2003 tax year.

Example 4. Controlling fifty-percent part-
ners. Assume the same facts as in Example 3.
In addition, on June 1, 2004, US acquires an
additional 1% direct interest in FPS. US is
now a controlling fifty-percent partner of
FPS, because US owns a 41% interest directly
and a 10% interest constructively from US2.
US2 is also a controlling fifty-percent part-
ner, because US2 owns 10% indirectly and
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41% constructively from US. Both US and
US2 are required to file Form 8865 containing
all the information required to be submitted
by controlling fifty-percent partners. (But
see paragraph (c)(1) of this section, which
contains filing exceptions when there are
multiple controlling fifty-percent partners).
US1 is no longer a controlling ten-percent
partner because FPS now has at least one
controlling fifty-percent partner, and US1
does not qualify as a controlling fifty-per-
cent partner. Therefore, US1 is not required
to file Form 8865 under section 6038.

Example 5. Constructive ownership from a
nonresident alien. US, a United States per-
son, does not own directly or constructively
an interest in FPS, a foreign partnership.
The tax year of FPS is the calendar year.
NRA, a nonresident alien, is the mother of
US. In 2002, NRA acquires a 55% interest in
FPS. Because US owns neither a direct nor a
constructive interest in FPS under sections
6038(e)(3) and 267(c)(1) or (5), NRA’s interest is
not attributed to US under sections 6038(e)(3)
and 267(c)(2). If in 2003 NRA becomes a United
States person, NRA'’s interest will be attrib-
uted to US. However, US is excused from fil-
ing Form 8865 if US satisfies the require-
ments of the constructive owners exception
in paragraph (c)(2) of this section. In 2003,
NRA is a controlling fifty-percent partner
and must file a Form 8865 under section 6038
for FPS’s 2003 tax year.

(c) Exceptions when more than one
United States person is required to file
Form 8865 pursuant to section 6038—(1)
Multiple controlling fifty-percent part-
ners—(i) In general. If, with respect to
the same foreign partnership for the
same tax year, more than one United
States person is a controlling fifty-per-
cent partner, then in lieu of each con-
trolling fifty-percent partner filing a
separate Form 8865, only one Form 8865
from one of the controlling fifty-per-
cent partners is required, provided all
of the requirements of paragraph
(c)(1)(ii) of this section are satisfied. A
person that is a controlling fifty-per-
cent partner solely because of an inter-
est to which deductions or losses are
allocated may file the single return
only if there is no United States person
that is a controlling fifty-percent part-
ner by reason of an interest in capital
or profits.

(ii) Requirements—(A) The person un-
dertaking the filing obligation must
file Form 8865 with that person’s in-
come tax return in the manner pro-
vided by Form 8865 and the accom-
panying instructions. The return must
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contain all of the information that
would have been required to be re-
ported by this section if each control-
ling fifty-percent partner had filed its
own Form 8865.

(B) Any controlling fifty-percent
partner not filing Form 8865 must file
with its income tax return a statement
titled ‘““Controlled Foreign Partnership
Reporting” containing the following
information—

(1) A statement that the person
qualified as a controlling fifty-percent
partner, but is not submitting Form
8865 pursuant to the multiple control-
ling fifty-percent partners exception;

(2) The name, address, and taxpayer
identification number (if any) of the
foreign partnership of which the person
qualified as a controlling fifty-percent
partner;

(3) A representation that the filing
requirement has been or will be satis-
fied;

(4) The name and address of the per-
son filing the single return;

(5) The Internal Revenue Service
Center where the single return is re-
quired to be filed; and

(6) Any additional information that
Form 8865 and the accompanying in-
structions require.

(iii) Penalties. If the requirements
listed in paragraph (c)(1)(ii) of this sec-
tion are not satisfied, a United States
person that did not file a Form 8865
pursuant to this paragraph will be sub-
ject to the penalties in paragraph (k) of
this section, unless the reasonable
cause provision in paragraph (k)(4) of
this section is satisfied.

(2) Certain constructive owners excepted
from furnishing information—(i) In gen-
eral. A United States person that does
not own a direct interest in the foreign
partnership and that is required to file
Form 8865 under this section solely by
reason of constructive ownership from
a United States person(s) pursuant to
paragraph (b)(4) of this section (an in-
direct partner) is not required to file
Form 8865 if all of the requirements
listed in paragraph (c)(2)(ii) of this sec-
tion are met.

(i) Requirements—(A) The United
States person(s) whose interest the in-
direct partner constructively owns re-
ports all the information such per-
son(s) is required to submit under this
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section, unless such person also is re-
quired to file solely by reason of con-
structive ownership from a United
States person(s) pursuant to paragraph
(b)(4) of this section, or another person
reports the information pursuant to
paragraph (c)(1) of this section.

(B) The indirect partner files with its
income tax return a statement titled
“Controlled Foreign Partnership Re-
porting’’ containing the following in-
formation—

(1) A representation that the indirect
partner was required to file Form 8865,
but is not doing so pursuant to the con-
structive owners exception;

(2) The names and addresses of the
United States persons whose interests
the indirect partner constructively
owns;

(3) The name and address of the for-
eign partnership with respect to which
the indirect partner would have had to
have filed Form 8865 but for this excep-
tion; and

(4) Any additional information that
Form 8865 and the accompanying in-
structions require.

(iii) Penalties. A United States person
that pursuant to this paragraph (c)(2)
does not file a return will be subject to
the penalties in paragraph (k) of this
section if the requirements listed in
paragraph (c)(2)(ii) of this section are
not satisfied, unless such failure is due
to reasonable cause, as defined in para-
graph (k)(4) of this section.

(iv) Overlap with multiple controlling
fifty-percent partners exception—(A) If a
United States person qualifies for both
the exception in paragraph (c)(1) of this
section and the exception in this para-
graph (c)(2), such person may only uti-
lize the multiple controlling fifty-per-
cent partners exception in paragraph
(c)(1) of this section to avoid filing
Form 8865.

(B) Example. The following example
illustrates the operation of this para-
graph (c)(29)(iv):

Example. US is a U.S. citizen. US owns 100%
of the stock of DC, a domestic corporation.
DC owns a 60% direct interest in FPS, a for-
eign partnership. DC and US are the only
U.S. persons that own interests directly or
constructively in FPS. DC owns directly a
greater than 50% interest in FPS. US con-
structively owns DC’s interest pursuant to
sections 6038(e)(3) and 267(c)(1). Therefore,
both DC and US are controlling fifty-percent
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partners. US qualifies for both the exception
in paragraph (c)(1) of this section (multiple
controlling fifty-percent partners) and the
exception in paragraph (c)(2) of this section
(constructive owner exception). US may only
utilize the paragraph (c)(1) exception to
avoid its filing obligation. Accordingly, DC
may file a single Form 8865 on behalf of US
and itself. However, that form must contain
all the information that would have been
submitted had DC and US each submitted a
separate Form 8865.

(3) Members of an affiliated group of
corporations filing a consolidated return.
If one or more members of an affiliated
group of corporations filing a consoli-
dated return are required under section
6038 to file a Form 8865 for a particular
foreign partnership, the common par-
ent corporation may file one Form 8865
on behalf of all of the members of the
group required to report under section
6038. Except with respect to group
members who also qualify under the
exception in paragraph (c)(2) of this
section, the Form 8865 must contain all
the information that would have been
required to be submitted if each group
member were required to file its own
Form 8865.

(d) Exception for certain trusts. Trusts
relating to state and local government
employee retirement plans are not re-
quired to report under this section, un-
less the instructions to Form 8865 pro-
vide otherwise.

(e) Reporting under this section not re-
quired with respect to partnerships ex-
cluded from the application of subchapter
K. The reporting requirements of this
section will not apply to any United
States person in respect of an eligible
partnership as described in §1.761-2(a)
if such partnership has validly elected
to be excluded from all of the provi-
sions of subchapter K of chapter 1 of
the Internal Revenue Code in the man-
ner specified in §1.761-2(b)(2)(i), or such
partnership is deemed to have elected
to be excluded from all of the provi-
sions of subchapter K of chapter 1 of
the Internal Revenue Code in accord-
ance with the provisions of §1.761-
2(b)(2)(ii).

(f) Period covered by return. The infor-
mation required under this section
must be furnished for the tax year of
the foreign partnership ending with or
within the United States person’s tax
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year. See section 706 for rules regard-
ing tax years of partnerships.

(g) Contents of return—(1) Information
required to be submitted by controlling
fifty-percent partners and controlling ten-
percent partners. All controlling fifty-
percent partners and all controlling
ten-percent partners must submit the
following information on Form 8865 in
the form and manner and to the extent
prescribed by Form 8865 and its in-
structions—

(i) The name, address, and taxpayer
identification number (if any) of the
foreign partnership of which the person
qualified as a controlling fifty-percent
partner or a controlling ten-percent
partner;

(if) A statement of the income, gain,
losses, deductions and credits allocated
to the direct interest in the partner-
ship of the person reporting under sec-
tion 6038;

(iii) A list of all partnerships (foreign
or domestic) in which the foreign part-
nership owned a direct interest, or
owned a constructive interest of ten
percent of more under the rules of sec-
tion 267(c)(1) or (5), during the partner-
ship’s tax year for which the Form 8865
is being filed;

(iv) Information about all foreign en-
tities that were disregarded as entities
separate from their owner under
§§301.7701-2 and 301.7701-3 that were
owned by the foreign partnership dur-
ing the partnership’s tax year for
which the Form 8865 is being filed;

(v) A summary of the transactions
that took place during the partner-
ship’s tax year between the partnership
and the person filing the return, be-
tween the partnership and any other
partnership of which the person filing
the return is a controlling fifty-percent
partner, and between the partnership
and any corporation controlled (under
section 6038(e)(2) and the regulations
thereunder) by the person filing the re-
turn; and

(vi) Any other information that
Form 8865 or its accompanying instruc-
tions require to be submitted.

(2) Additional information required to
be submitted by controlling fifty-percent
partners. In addition to the information
required pursuant to paragraph (g)(1) of
this section, controlling fifty-percent
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partners must also submit the fol-
lowing information in the form and
manner and to the extent required by
Form 8865 and its instructions—

(i) A list of the names, addresses and
tax identification numbers (if any) of
each United States person that owned
a direct interest of ten percent or more
in the partnership during the partner-
ship’s tax year, and of each United
States and foreign person whose inter-
ests in the partnership the controlling
fifty-percent partner constructively
owned under paragraph (b)(4) of this
section during the partnership’s tax
year;

(ii) A list of transactions between the
partnership and any United States per-
son owning at the time of the trans-
action at least a 10-percent direct in-
terest (as defined in paragraph (b)(3) of
this section) in the foreign partnership;

(iii) A statement of the aggregate of
the partners’ distributive shares of
items of income, gain, losses, deduc-
tions and credits;

(iv) A statement of income, gain,
losses, deductions and credits allocated
to each United States person holding a
direct interest in the foreign partner-
ship of ten percent or more; and

(v) Any other information Form 8865
or its accompanying instructions re-
quire controlling fifty-percent partners
to submit.

(h) Method of reporting. Except as oth-
erwise provided on Form 8865 or the ac-
companying instructions, all amounts
required to be furnished on Form 8865
must be expressed in United States dol-
lars. All statements required on or
with Form 8865 pursuant to this section
must be in English.

(i) Time and place for filing return—(1)
In general. Form 8865 must be filed with
the United States person’s income tax
return on or before the due date (in-
cluding extensions) of that return. If
the United States person is not re-
quired to file an income tax return for
its tax year with which or within which
the foreign partnership’s tax year ends,
but is required to file an information
return for that year (for example,
Form 1065, ‘‘U.S. Partnership Return of
Income,”” or Form 990, ‘“Return of Or-
ganization Exempt from Income Tax”’),
the Form 8865 must be filed with the
United States person’s information re-
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turn filed on or before the due date (in-
cluding extensions) of that return.

(2) Duplicate return. If required by the
instructions to Form 8865, a duplicate
Form 8865 (including attachments and
schedules) must also be filed.

(J) Overlap with section 6031. A partner
may be required to file Form 8865 under
this section and the foreign partner-
ship in which it is a partner may also
be required to file a Form 1065 or Form
1065-B under section 6031(e) for the
same partnership tax year. For cases
where a United States person is a con-
trolling fifty-percent partner or a con-
trolling ten-percent partner with re-
spect to a foreign partnership, and that
foreign partnership completes and files
Form 1065 or Form 1065-B, the instruc-
tions for Form 8865 will specify the fil-
ing requirements that address this
overlap in reporting obligations.

(k) Failure to comply with reporting re-
quirement—(1) In general. Any United
States person required to file Form
8865 under Section 6038 and this section
that fails to comply (as defined in para-
graph (k)(2) of this section) with the re-
porting requirements of this section,
will be subject to the penalties de-
scribed in paragraph (k)(3) of this sec-
tion.

(2) Failure to comply. A failure to
comply is separately determined for
each foreign partnership for which a
United States person has a section 6038
reporting obligation. A failure to com-
ply with the requirements of section
6038 includes the following—

(i) The failure to report at the proper
time and in the proper manner any in-
formation required to be reported
under the rules of this section; or

(ii) The provision of false or inac-
curate information in purported com-
pliance with the requirements of this
section.

(3) Penalties. A United States person
that fails to comply (as defined in para-
graph (k)(2) of this section) with the re-
porting requirements of this section
must pay the following penalties, sub-
ject to the reasonable cause exception
in paragraph (k)(4) of this section:

(i) Dollar amount penalty—(A) $10,000
penalty. A penalty of $10,000 shall be
imposed for each tax year of each for-
eign partnership with respect to which
a failure to comply occurs.
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(B) Increase in penalty. If a failure to
comply with the applicable reporting
requirements of section 6038 and this
section continues for more than 90 days
after the date on which the Commis-
sioner or the Commissioner’s delegate
mails notice of the failure to the
United States person required to file
Form 8865, the person must pay an ad-
ditional penalty of $10,000 for each 30-
day period (or fraction thereof) during
which the failure continues after the
90-day period has expired.

(C) Limitation. The additional penalty
imposed on any United States person
by section 6038(b)(2) and paragraph
(K)(3)(i)(B) of this section is limited to
a maximum of $50,000 for each partner-
ship for each tax year with respect to
which the failure occurs.

(ii) Penalty of reducing foreign tax
credit—(A) Effect on foreign tax credit.
Failure to comply with the reporting
requirements of section 6038 and this
section may cause a reduction of for-
eign tax credits under section 901
(taxes of foreign countries and of pos-
sessions of the United States). In ap-
plying section 901 to a United States
person for any tax year with or within
which its foreign partnership’s tax year
ended, the amount of taxes paid (and
deemed paid under sections 902 and 960)
by the United States person will be re-
duced by 10 percent if the person fails
to comply. However, no tax deemed
paid under section 904(c) will be re-
duced under the provisions of this para-
graph (K)(3)(ii).

(B) Reduction for continued failure. If a
failure to comply with the reporting
requirements of section 6038 and this
section continues for more than 90 days
after the date on which the Commis-
sioner or the Commissioner’s delegate
mails notice of the failure to the per-
son required to file Form 8865, then the
amount of the reduction in paragraph
(K)(3)(ii)(A) of this section will be 10
percent, plus an additional 5 percent
for each 3-month period (or fraction
thereof) during which the failure con-
tinues after the 90-day period has ex-
pired.

(C) Limitation on reduction. The
amount of the reduction under para-
graphs (k)(3)(ii)(A) and (B) of this sec-
tion for each failure to furnish infor-
mation required under this section will
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not exceed the greater of $10,000, or the
gross income of the foreign partnership
for its tax year with respect to which
the failure occurred.

(D) Offset for dollar amount penalty im-
posed. The total amount of the reduc-
tion which, but for this paragraph
(K)@)(ii)(D), may be made under this
paragraph (k)(3)(ii) with respect to any
separate failure, may not exceed the
maximum amount of the reductions
that may be imposed, reduced (but not
below zero) by the dollar amount pen-
alty imposed by paragraph (k)(3)(i) of
this section with respect to the failure.

(4) Reasonable cause limitation. The
time prescribed for filing a complete
Form 8865, and the beginning of the 90-
day period after the Commissioner or
the Commissioner’s delegate mails no-
tice under paragraphs (k)(3)(i)(B) and
(ii)(B) of this section, will be treated as
being not earlier than the last day on
which reasonable cause existed for fail-
ure to furnish the information. The
United States person may show reason-
able cause by providing a written
statement to the Commissioner’s dele-
gate having jurisdiction over the per-
son’s return to which the Form 8865
should have been attached, setting
forth the reasons for the failure to
comply. Whether a failure to comply
was due to reasonable cause will be de-
termined by the Commissioner, or the
Commissioner’s delegate, under all the
facts and circumstances.

(5) Statute of limitations. For excep-
tions to the limitations on assessment
in the event of a failure to provide in-
formation under section 6038, see sec-
tion 6501(c)(8).

(1) Effective date. Except as otherwise
provided, this section shall apply for
tax years of a foreign partnership end-
ing on or after December 31, 2000. For
tax years of a foreign partnership end-
ing before December 23, 2002, see
§1.6038-3(j) in effect prior to the amend-
ments made by T.D. 9033 (see 26 CFR
part 1 revised April 1, 2002).

[T.D. 8850, 64 FR 72550, Dec. 28, 1999, as

amended by T.D. 9033, 67 FR 78175, Dec. 23,
2002; T.D. 9065, 68 FR 39012, July 1, 2003]
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