§1.6037-1

part 301 of this chapter (Regulations on
Procedure and Administration).

§1.6037-1 Return of electing
business corporation.

(@) In general. Every small business
corporation (as defined in section
1371(a)) which has made an election
under section 1372(a) not to be subject
to the tax imposed by chapter 1 of the
Code shall file, with respect to each
taxable year for which the election is
in effect, a return of income on Form
1120-S. The return shall set forth the
items of gross income and the deduc-
tions allowable in computing taxable
income as required by the return form
or in the instructions issued with re-
spect thereto and shall be signed in ac-
cordance with section 6062 by the per-
son authorized to sign a return. The re-
turn shall also set forth the following
information concerning the electing
small business corporation:

(1) The names and addresses of all
persons owning stock in the corpora-
tion at any time during the taxable
year;

(2) The number of shares of stock
owned by each shareholder at all times
during the taxable year;

(3) The amount of money and other
property distributed by the corporation
during the taxable year to each share-
holder;

(4) The date of each distribution of
money and other property; and

(5) Such other information as is re-
quired by the form or by the instruc-
tions issued with respect to such form.

(b) Time and place for filing return.
The return shall be filed on or before
the 15th day of the third month fol-
lowing the close of the taxable year
with the internal revenue officer des-
ignated in the instructions applicable
to Form 1120-S. (See section 6072.)

(c) Other provisions. The return on
Form 1120-S will be treated as a return
filed by the corporation under section
6012, relating to persons required to
make returns of income, for purposes
of the provisions of chapter 66 of the
Code, relating to limitations. Thus, for
example, the period of limitation on
assessment and collection of any cor-
porate tax found to be due upon a sub-
sequent determination that the cor-
poration was not entitled to the bene-
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fits of subchapter S, chapter 1 of the
Code, will run from the date of filing
the return under section 6037, or from
the date prescribed for filing such re-
turn, whichever is the later. For the
rules requiring the disclosure of cer-
tain transactions, see §1.6011-4T.

(d) Penalties. For criminal penalties
for failure to file a return, supply infor-
mation, or pay tax, and for filing a
false or fraudulent return, statement,
or other document, see sections 7203,
7206, and 7207.

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as
amended by T.D. 7012, 34 FR 7690, May 15,
1969; T.D. 9000, 67 FR 41328, June 18, 2002]

§1.6038-1 Information returns re-
quired of domestic corporations
with respect to annual accounting
periods of certain foreign corpora-
tions beginning before January 1,
1963.

(a) Requirement of return. For taxable
years beginning after December 31,
1960, every domestic corporation shall
make a separate annual information
return on Form 2952, in duplicate, with
respect to each foreign corporation
which it controls, as defined in para-
graph (b) of this section, and with re-
spect to each foreign subsidiary, as de-
fined in paragraph (c) of this section,
for each annual accounting period (de-
scribed in paragraph (d) of this section)
of each such controlled foreign cor-
poration or foreign subsidiary begin-
ning after December 31, 1960, and before
January 1, 1963. Such information shall
not be required to be furnished, how-
ever, with respect to a corporation de-
fined in section 1504(d) of the Code
which makes a consolidated return for
the taxable year. For annual account-
ing periods beginning after December
31, 1962, see §1.6038-2.

(b) Control. A domestic corporation
shall be deemed to be in control of a
foreign corporation if at any time dur-
ing its taxable year it owns more than
50 percent of the voting stock of such
foreign corporation.

(c) Foreign subsidiary. A foreign cor-
poration more than 50 percent of the
voting stock of which is owned by a
controlled foreign corporation at any
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time during the annual accounting pe-
riod of such controlled foreign corpora-
tion shall be considered a foreign sub-
sidiary.

(d) Period covered by return—(1) Con-
trolled foreign corporation. The informa-
tion with respect to a controlled for-
eign corporation shall be furnished for
its annual accounting period ending
with or within the domestic corpora-
tion’s taxable year.

(2) Foreign subsidiary. The informa-
tion with respect to a foreign sub-
sidiary shall be furnished for such sub-
sidiary’s annual accounting period end-
ing with or within the controlled for-
eign corporation’s annual accounting
period.

(3) Annual accounting period defined.
For purposes of this section, the an-
nual accounting period of a controlled
foreign corporation or of a foreign sub-
sidiary is the annual period on the
basis of which the controlled foreign
corporation or foreign subsidiary regu-
larly computes its income in keeping
its books. The term ‘“‘annual account-
ing period” may refer to a period of
less than 1 year, where for example the
foreign income, war profits, and excess
profits taxes are determined on the
basis of an accounting period of less
than 1 year as described in section
902(c)(2).

(e) Contents of return. The return on
Form 2952 shall contain the following
information with respect to each con-
trolled corporation and each foreign
subsidiary:

(1) The name and address of the cor-
poration;

(2) The principal place of business of
the corporation;

(3) The date of incorporation and the
country under whose laws incor-
porated;

(4) The nature of the corporation’s
business;

(5) As regards the outstanding stock
of the corporation:

(i) A description of each class of the
corporation’s stock, and

(ii) The number of shares of each
class outstanding at the beginning and
the end of the annual accounting pe-
riod;

(6) A list showing the name and ad-
dress of, and the number of shares of
each class of the corporation’s stock
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held by, each citizen or resident of the
United States, and each domestic cor-
poration, who is a shareholder of
record owning at any time during the
annual accounting period 5 percent or
more in value of any class of the cor-
poration’s outstanding stock;

(7) The amount of the corporation’s
gross receipts, net profits before taxes
and provision for foreign income taxes,
for the annual accounting period, as re-
flected on the financial statements re-
quired under paragraph (f) of this sec-
tion to be filed with the return; and

(8) A summary showing the total
amount of each of the following types
of transactions of the corporation,
which took place during the annual ac-
counting period, with the domestic cor-
poration or any shareholder of the do-
mestic corporation owning at the time
of the transaction 10 percent or more of
the value of any class of stock out-
standing of the domestic corporation:

(i) Sales and purchases of stock in
trade;

(ii) Purchases of property of a char-
acter which is subject to the allowance
for depreciation;

(iii) Compensation paid and com-
pensation received for the rendition of

technical, managerial, engineering,
construction, scientific, or like serv-
ices;

(iv) Commissions paid and commis-
sions received;

(v) Rents and royalties paid and rents
and royalties received;

(vi) Amounts loaned and amounts
borrowed (other than open accounts
which arise and are collected in the or-
dinary course of business);

(vii) Dividends paid and dividends re-
ceived;

(viii) Interest paid and interest re-
ceived; and

(ix) Premiums received for insurance
or reinsurance.

If the domestic corporation is a bank,
as defined in section 581, or is con-
trolled within the meaning of section
368(c) by a bank, the term ‘‘trans-
actions’’ shall not, as to a corporation
with respect to which a return is filed,
include banking transactions entered
into on behalf of customers; in any
event, however, deposits in accounts
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between a controlled foreign corpora-
tion or a foreign subsidiary and the do-
mestic corporation or a 10-percent
shareholder described in this subpara-
graph and withdrawals from such ac-
counts shall be summarized by report-
ing end-of-month balances.

(f) Financial statements. The following
information with respect to each con-
trolled foreign corporation and each
foreign subsidiary shall be attached to
and filed as part of the return required
by this section:

(1) A statement of the corporation’s
profit and loss for the annual account-
ing period;

(2) A balance sheet as of the end of
the annual accounting period of the
corporation showing:

(i) The corporation’s assets,

(ii) The corporation’s liabilities, and

(iii) The corporation’s net worth; and

(3) An analysis of changes in the cor-

poration’s surplus accounts during the
annual accounting period including
both opening and closing balances.
The statements listed in subparagraphs
(1), (2), and (3) of this paragraph shall
be prepared in conformity with gen-
erally accepted accounting principles,
and in such form and detail as is cus-
tomary for the corporation’s account-
ing records.

(g) Method of reporting. All amounts
furnished under paragraphs (e) and (f)
of this section shall be expressed in
United States currency with a state-
ment of the exchange rates used.

(h) Time and place for filing return. Re-
turns on Form 2952 required under
paragraph (a) of this section shall be
filed with the domestic corporation’s
income tax return on or before the fif-
teenth day of the third month fol-
lowing the close of such corporation’s
taxable year.

(i) Extensions of time for filing. Dis-
trict directors are authorized to grant
reasonable extensions of time for filing
returns on Form 2952 in accordance
with the applicable provisions of
§1.6081-1. An application by a domestic
corporation for an extension of time
for filing a return of income shall also
be considered as an application for an
extension of time for filing returns on
Form 2952.

(J) Failure to furnish information—(1)
Effect on foreign tax credit. (i) Failure
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by a domestic corporation to furnish,
in accordance with the provisions of
this section, any return or any infor-
mation in any return, required to be
filed for a taxable year under authority
of section 6038 on or before the date
prescribed in paragraph (h) of this sec-
tion (determined with regard to any ex-
tension of time for such filing) shall af-
fect the application of section 902 as
provided in subparagraph (2) of this
paragraph. Such failure shall affect the
application of section 902 to such do-
mestic corporation or to any person
who acquires from any person any por-
tion (but only to the extent of such
portion) of the interest of such domes-
tic corporation in any controlled for-
eign corporation or foreign subsidiary.

(i) Where the domestic corporation,
having filed the return required by this
section except for an omission of, or
error with respect to, some of the in-
formation referred to in paragraphs (e)
and (f) of this section, establishes to
the satisfaction of the Commissioner
that such omission or error was inad-
vertent or for reasonable cause and
that such domestic corporation has
substantially complied with this sec-
tion, such omission or error shall not
constitute a failure under this section.

(2) Reduction of foreign taxes. In the
application of section 902 to the domes-
tic corporation or person referred to in
subparagraph (1)(i) of this paragraph
for any taxable year, the amount of
taxes paid or deemed paid by each con-
trolled foreign corporation and each
foreign subsidiary for the accounting
period or periods for which the domes-
tic corporation was required for the
taxable year of the failure to furnish
information under this section shall be
reduced by 10 percent. The 10 percent
reduction is not limited to the taxes
paid or deemed paid by the controlled
foreign corporation or foreign sub-
sidiary with respect to which there is a
failure to file information but shall
apply to the taxes paid or deemed paid
by all controlled foreign corporations
and foreign subsidiaries.

(3) Reduction for continued failure. (i)
If the failure, referred to in subpara-
graph (1)(i) of this paragraph, con-
tinues for 90 days or more after date of
written notice by the district director
to the domestic corporation, then the
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amount of the reduction referred to in
subparagraph (2) of this paragraph
shall be 10 percent plus an additional 5
percent for each 3-month period, or
fraction thereof, during which such
failure continues after the expiration
of such 90-day period.

(i) Taxes paid by a foreign subsidiary
when once reduced for a failure shall
not be reduced again for the same fail-
ure in their status as taxes deemed
paid by a controlled foreign corpora-
tion. Where a failure continues, each
additional periodic 5 percent reduction,
referred to in subdivision (i) of this
subparagraph, shall be considered as
part of the one reduction.

(4) Reasonable cause. (i) For purposes
of subsection (b) of section 6038 and
this section the time prescribed for fur-
nishing information under this para-
graph, and the beginning of the 90-day
period after notice by the district di-
rector, shall be treated as being not
earlier than the last day on which (as
shown to the satisfaction of the dis-
trict director) reasonable cause existed
for failure to furnish such information.

(if) A domestic corporation, which
wishes to avoid a reduction in foreign
tax credit as provided in subparagraphs
(2) and (3) of this paragraph for failure
to furnish information in accordance
with this section, must make an af-
firmative showing of all facts alleged
as a reasonable cause for such failure
in the form of a written statement con-
taining a declaration that it is made
under the penalties of perjury.

(5) Penalties. The information re-
quired by section 6038 of the Code must
be furnished even though there are no
foreign taxes which would be reduced
under the provisions of subparagraph
(2) of this paragraph. For criminal pen-
alties for failure to file a return and
filing a false or fraudulent return, see
sections 7203, 7206, and 7207 of the Code.

[T.D. 6506, 25 FR 12241, Nov. 30, 1960, as
amended by T.D. 6621, 27 FR 11878, Dec. 1,
1962]

§1.6038-2

§1.6038-2 Information returns re-
quired of United States persons
with respect to annual accounting
periods of certain foreign corpora-
tions beginning after December 31,
1962.

(a) Requirement of return. Every U.S.
person shall make a separate annual
information return with respect to
each annual accounting period (de-
scribed in paragraph (e) of this section)
beginning after December 31, 1962, of
each foreign corporation which that
person controls (as defined in para-
graph (b) of this section) for an unin-
terrupted period of 30 days or more
during such annual accounting period.
Such information shall not be required
to be furnished, however, with respect
to a corporation defined in section
1504(d) of the Code which makes a con-
solidated return for the taxable year.
The return shall be made, with respect
to annual accounting periods ending
with or within the United States per-
son’s taxable year, on—

(1) Form 2952 if such taxable year
ends before December 31, 1982,

(2) Form 5471 if such taxable year
ends on or after December 31, 1983, or

(3) Either Form 5471 or Form 2952 if
such taxable year ends on or after De-
cember 31, 1982 and before December 31,
1963.

(b) Control. A person shall be deemed
to be in control of a foreign corpora-
tion if at any time during that person’s
taxable year it owns stock possessing
more than 50 percent of the total com-
bined voting power of all classes of
stock entitled to vote, or more than 50
percent of the total value of shares of
all classes of stock of the foreign cor-
poration. A person in control of a cor-
poration which, in turn, owns more
than 50 percent of the combined voting
power, or of the value, of all classes of
stock of another corporation is also
treated as being in control of such
other corporation. The provisions of
this paragraph may be illustrated by
the following example:

Example. Corporation A owns 51 percent of
the voting stock in Corporation B. Corpora-
tion B owns 51 percent of the voting stock in
Corporation C. Corporation C in turn owns 51
percent of the voting stock in Corporation D.
Corporation D is controlled by Corporation
A.
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