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pattern reflected in prior years’ re-
turns (e.g., omitted income from an in-
vestment regularly reported on prior
years’ returns).

(d) Inequity. All of the facts and cir-
cumstances are considered in deter-
mining whether it is inequitable to
hold a requesting spouse jointly and
severally liable for an understatement.
One relevant factor for this purpose is
whether the requesting spouse signifi-
cantly benefitted, directly or indi-
rectly, from the understatement. A sig-
nificant benefit is any benefit in excess
of normal support. Evidence of direct
or indirect benefit may consist of
transfers of property or rights to prop-
erty, including transfers that may be
received several years after the year of
the understatement. Thus, for example,
if a requesting spouse receives property
(including life insurance proceeds)
from the nonrequesting spouse that is
beyond normal support and traceable
to items omitted from gross income
that are attributable to the non-
requesting spouse, the requesting
spouse will be considered to have re-
ceived significant benefit from those
items. Other factors that may also be
taken into account, if the situation
warrants, include the fact that the re-
questing spouse has been deserted by
the nonrequesting spouse, the fact that
the spouses have been divorced or sepa-
rated, or that the requesting spouse re-
ceived benefit on the return from the
understatement. For guidance con-
cerning the criteria to be used in deter-
mining whether it is inequitable to
hold a requesting spouse jointly and
severally liable under this section, see
Rev. Proc. 2000-15 (2000-1 C.B. 447), or
other guidance published by the Treas-
ury and IRS (see §601.601(d)(2) of this
chapter).

(e) Partial relief—(1) In general. If a re-
questing spouse had no knowledge or
reason to know of only a portion of an
erroneous item, the requesting spouse
may be relieved of the liability attrib-
utable to that portion of that item, if
all other requirements are met with re-
spect to that portion.

(2) Example. The following example il-
lustrates the rules of this paragraph
(e):

Example. H and W are married and file
their 2004 joint income tax return in March
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2005. In April 2006, H is convicted of embez-
zling $2 million from his employer during
2004. H kept all of his embezzlement income
in an individual bank account, and he used
most of the funds to support his gambling
habit. H and W had a joint bank account into
which H and W deposited all of their reported
income. Each month during 2004, H trans-
ferred an additional $10,000 from the indi-
vidual account to H and W’s joint bank ac-
count. W paid the household expenses using
this joint account, and regularly received
the bank statements relating to the account.
W had no knowledge or reason to know of H’s
embezzling activities. However, W did have
knowledge and reason to know of $120,000 of
the $2 million of H’s embezzlement income at
the time she signed the joint return because
that amount passed through the couple’s
joint bank account. Therefore, W may be re-
lieved of the liability arising from $1,880,000
of the unreported embezzlement income, but
she may not be relieved of the liability for
the deficiency arising from $120,000 of the un-
reported embezzlement income of which she
knew and had reason to know.

[T.D. 9003, 67 FR 47285, July 18, 2002]

§1.6015-3 Allocation of deficiency for
individuals who are no longer mar-
ried, are legally separated, or are
ﬂo{dmembers of the same house-

old.

(a) Election to allocate deficiency. A re-
questing spouse may elect to allocate a
deficiency if, as defined in paragraph
(b) of this section, the requesting
spouse is divorced, widowed, or legally
separated, or has not been a member of
the same household as the non-
requesting spouse at any time during
the 12-month period ending on the date
an election for relief is filed. For pur-
poses of this section, the marital sta-
tus of a deceased requesting spouse will
be determined on the earlier of the
date of the election or the date of
death iIn accordance with section
7703(a)(1). Subject to the restrictions of
paragraph (c) of this section, an eligi-
ble requesting spouse who elects the
application of this section in accord-
ance with 8§§1.6015-1(h)(5) and 1.6015-5
generally may be relieved of joint and
several liability for the portion of any
deficiency that is allocated to the non-
requesting spouse pursuant to the allo-
cation methods set forth in paragraph
(d) of this section. Relief may be avail-
able to both spouses filing the joint re-
turn if each spouse is eligible for and
elects the application of this section.
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(b) Definitions—(1) Divorced. A deter-
mination of whether a requesting
spouse is divorced for purposes of this
section will be made in accordance
with section 7703 and the regulations
thereunder. Such determination will be
made as of the date the election is
filed.

(2) Legally separated. A determination
of whether a requesting spouse is le-
gally separated for purposes of this sec-
tion will be made in accordance with
section 7703 and the regulations there-
under. Such determination will be
made as of the date the election is
filed.

(3) Members of the same household—(i)
Temporary absences. A  requesting
spouse and a nonrequesting spouse are
considered members of the same house-
hold during either spouse’s temporary
absences from the household if it is
reasonable to assume that the absent
spouse will return to the household,
and the household or a substantially
equivalent household is maintained in
anticipation of such return. Examples
of temporary absences may include,
but are not limited to, absence due to
incarceration, illness, business, vaca-
tion, military service, or education.

(ii) Separate dwellings. A husband and
wife who reside in the same dwelling
are considered members of the same
household. In addition, a husband and
wife who reside in two separate dwell-
ings are considered members of the
same household if the spouses are not
estranged or one spouse is temporarily
absent from the other’s household
within the meaning of paragraph
(b)(3)(i) of this section.

(c) Limitations—(1) No refunds. Relief
under this section is only available for
unpaid liabilities resulting from under-
statements of liability. Refunds are not
authorized under this section.

(2) Actual knowledge—(i) In general. If,
under section 6015(c)(3)(C), the Sec-
retary demonstrates that, at the time
the return was signed, the requesting
spouse had actual knowledge of an er-
roneous item that is allocable to the
nonrequesting spouse, the election to
allocate the deficiency attributable to
that item is invalid, and the requesting
spouse remains liable for the portion of
the deficiency attributable to that
item. The Service, having both the bur-
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den of production and the burden of
persuasion, must establish, by a pre-
ponderance of the evidence, that the
requesting spouse had actual knowl-
edge of the erroneous item in order to
invalidate the election.

(A) Omitted income. In the case of
omitted income, knowledge of the item
includes knowledge of the receipt of
the income. For example, assume W re-
ceived $5,000 of dividend income from
her investment in X Co. but did not re-
port it on the joint return. H knew that
W received $5,000 of dividend income
from X Co. that year. H had actual
knowledge of the erroneous item (i.e.,
$5,000 of unreported dividend income
from X Co.), and no relief is available
under this section for the deficiency at-
tributable to the dividend income from
X Co. This rule applies equally in situ-
ations where the other spouse has un-
reported income although the spouse
does not have an actual receipt of cash
(e.g., dividend reinvestment or a dis-
tributive share from a flow-through en-
tity shown on Schedule K-1, ““Partner’s
Share of Income, Credits, Deductions,
etc.”).

(B) Deduction or credit—(1) Erroneous
deductions in general. In the case of an
erroneous deduction or credit, knowl-
edge of the item means knowledge of
the facts that made the item not allow-
able as a deduction or credit.

(2) Fictitious or inflated deduction. If a
deduction is fictitious or inflated, the
IRS must establish that the requesting
spouse actually knew that the expendi-
ture was not incurred, or not incurred
to that extent.

(ii) Partial knowledge. If a requesting
spouse had actual knowledge of only a
portion of an erroneous item, then re-
lief is not available for that portion of
the erroneous item. For example, if H
knew that W received $1,000 of dividend
income and did not know that W re-
ceived an additional $4,000 of dividend
income, relief would not be available
for the portion of the deficiency attrib-
utable to the $1,000 of dividend income
of which H had actual knowledge. A re-
questing spouse’s actual knowledge of
the proper tax treatment of an item is
not relevant for purposes of dem-
onstrating that the requesting spouse
had actual knowledge of an erroneous
item. For example, assume H did not
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know W’s dividend income from X Co.
was taxable, but knew that W received
the dividend income. Relief is not
available under this section. In addi-
tion, a requesting spouse’s knowledge
of how an erroneous item was treated
on the tax return is not relevant to a
determination of whether the request-
ing spouse had actual knowledge of the
item. For example, assume that H
knew of W’s dividend income, but H
failed to review the completed return
and did not know that W omitted the
dividend income from the return. Re-
lief is not available under this section.

(iii) Knowledge of the source not suffi-
cient. Knowledge of the source of an er-
roneous item is not sufficient to estab-
lish actual knowledge. For example,
assume H knew that W owned X Co.
stock, but H did not know that X Co.
paid dividends to W that year. H’s
knowledge of W’s ownership in X Co. is
not sufficient to establish that H had
actual knowledge of the dividend in-
come from X Co. In addition, a request-
ing spouse’s actual knowledge may not
be inferred when the requesting spouse
merely had reason to know of the erro-
neous item. Even if H’s knowledge of
W’s ownership interest in X Co. indi-
cates a reason to know of the dividend
income, actual knowledge of such divi-
dend income cannot be inferred from
H’s reason to know. Similarly, the IRS
need not establish that a requesting
spouse knew of the source of an erro-
neous item in order to establish that
the requesting spouse had actual
knowledge of the item itself. For exam-
ple, assume H knew that W received
$1,000, but he did not know the source
of the $1,000. W and H omit the $1,000
from their joint return. H has actual
knowledge of the item giving rise to
the deficiency ($1,000), and relief is not
available under this section.

(iv) Factors supporting actual knowl-
edge. To demonstrate that a requesting
spouse had actual knowledge of an er-
roneous item at the time the return
was signed, the IRS may rely upon all
of the facts and circumstances. One
factor that may be relied upon in dem-
onstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
made a deliberate effort to avoid learn-
ing about the item in order to be
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shielded from liability. This factor, to-
gether with all other facts and cir-
cumstances, may demonstrate that the
requesting spouse had actual knowl-
edge of the item, and the requesting
spouse’s election would be invalid with
respect to that entire item. Another
factor that may be relied upon in dem-
onstrating that a requesting spouse
had actual knowledge of an erroneous
item is whether the requesting spouse
and the nonrequesting spouse jointly
owned the property that resulted in the
erroneous item. Joint ownership is a
factor supporting a finding that the re-
questing spouse had actual knowledge
of an erroneous item. For purposes of
this paragraph, a requesting spouse
will not be considered to have had an
ownership interest in an item based
solely on the operation of community
property law. Rather, a requesting
spouse who resided in a community
property state at the time the return
was signed will be considered to have
had an ownership interest in an item
only if the requesting spouse’s name
appeared on the ownership documents,
or there otherwise is an indication that
the requesting spouse asserted domin-
ion and control over the item. For ex-
ample, assume H and W live in State A,
a community property state. After
their marriage, H opens a bank account
in his name. Under the operation of the
community property laws of State A,
W owns %2 of the bank account. How-
ever, W does not have an ownership in-
terest in the account for purposes of
this paragraph (c)(2)(iv) because the ac-
count is not held in her name and there
is no other indication that she asserted
dominion and control over the item.

(v) Abuse exception. If the requesting
spouse establishes that he or she was
the victim of domestic abuse prior to
the time the return was signed, and
that, as a result of the prior abuse, the
requesting spouse did not challenge the
treatment of any items on the return
for fear of the nonrequesting spouse’s
retaliation, the limitation on actual
knowledge in this paragraph (c) will
not apply. However, if the requesting
spouse involuntarily executed the re-
turn, the requesting spouse may choose
to establish that the return was signed
under duress. In such a case, §1.6013-
4(d) applies.
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(3) Disqualified asset transfers—(i) In
general. The portion of the deficiency
for which a requesting spouse is liable
is increased (up to the entire amount of
the deficiency) by the value of any dis-
qualified asset that was transferred to
the requesting spouse. For purposes of
this paragraph (c)(3), the value of a dis-
qualified asset is the fair market value
of the asset on the date of the transfer.

(if) Disqualified asset defined. A dis-
qualified asset is any property or right
to property that was transferred from
the nonrequesting spouse to the re-
questing spouse if the principal purpose
of the transfer was the avoidance of tax
or payment of tax (including additions
to tax, penalties, and interest).

(iii) Presumption. Any asset trans-
ferred from the nonrequesting spouse
to the requesting spouse during the 12-
month period before the mailing date
of the first letter of proposed defi-
ciency (e.g., a 30-day letter or, if no 30-
day letter is mailed, a notice of defi-
ciency) is presumed to be a disqualified
asset. The presumption also applies to
any asset that is transferred from the
nonrequesting spouse to the requesting
spouse after the mailing date of the
first letter of proposed deficiency. The
presumption does not apply, however,
if the requesting spouse establishes
that the asset was transferred pursuant
to a decree of divorce or separate main-
tenance or a written instrument inci-
dent to such a decree. If the presump-
tion does not apply, but the Internal
Revenue Service can establish that the
purpose of the transfer was the avoid-
ance of tax or payment of tax, the
asset will be disqualified, and its value
will be added to the amount of the defi-
ciency for which the requesting spouse
remains liable. If the presumption ap-
plies, a requesting spouse may still
rebut the presumption by establishing
that the principal purpose of the trans-
fer was not the avoidance of tax or pay-
ment of tax.

(4) Examples. The following examples
illustrate the rules in this paragraph
(©):

Example 1. Actual knowledge of an erroneous
item. (i) H and W file their 2001 joint Federal
income tax return on April 15, 2002. On the
return, H and W report W’s self-employment
income, but they do not report W’s self-em-
ployment tax on that income. H and W di-
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vorce in July 2003. In August 2003, H and W
receive a 30-day letter from the Internal Rev-
enue Service proposing a deficiency with re-
spect to W’s unreported self-employment tax
on the 2001 return. On November 4, 2003, H
files an election to allocate the deficiency to
W. The erroneous item is the self-employ-
ment income, and it is allocable to W. H
knows that W earned income in 2001 as a self-
employed musician, but he does not know
that self-employment tax must be reported
on and paid with a joint return.

(ii) H’s election to allocate the deficiency
to W is invalid because, at the time H signed
the joint return, H had actual knowledge of
W’s self-employment income. The fact that
H was unaware of the tax consequences of
that income (i.e., that an individual is re-
quired to pay self-employment tax on that
income) is not relevant.

Example 2. Actual knowledge not inferred
from a requesting spouse’s reason to know. (i) H
has long been an avid gambler. H supports
his gambling habit and keeps all of his gam-
bling winnings in an individual bank ac-
count, held solely in his name. W knows
about H’s gambling habit and that he keeps
a separate bank account, but she does not
know whether he has any winnings because
H does not tell her, and she does not other-
wise know of H’s bank account transactions.
H and W file their 2001 joint Federal income
tax return on April 15, 2002. On October 31,
2003, H and W receive a 30-day letter pro-
posing a $100,000 deficiency relating to H’s
unreported gambling income. In February
2003, H and W divorce, and in March 2004, W
files an election under section 6015(c) to allo-
cate the $100,000 deficiency to H.

(ii) While W may have had reason to know
of the gambling income because she knew of
H’s gambling habit and separate account, W
did not have actual knowledge of the erro-
neous item (i.e., the gambling winnings). The
Internal Revenue Service may not infer ac-
tual knowledge from W’s reason to know of
the income. Therefore, W’s election to allo-
cate the $100,000 deficiency to H is valid.

Example 3. Actual knowledge and failure to
review return. (i) H and W are legally sepa-
rated. In February 1999, W signs a blank joint
Federal income tax return for 1998 and gives
it to H to fill out. The return was timely
filed on April 15, 1999. In September 2001, H
and W receive a 30-day letter proposing a de-
ficiency relating to $100,000 of unreported
dividend income received by H with respect
to stock of ABC Co. owned by H. W knew
that H received the $100,000 dividend pay-
ment in August 1998, but she did not know
whether H reported that payment on the
joint return.

(ii) On January 30, 2002, W files an election
to allocate the deficiency from the 1998 re-
turn to H. W claims she did not review the
completed joint return, and therefore, she
had no actual knowledge that there was an
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understatement of the dividend income. W’s
election to allocate the deficiency to H is in-
valid because she had actual knowledge of
the erroneous item (dividend income from
ABC Co.) at the time she signed the return.
The fact that W signed a blank return is ir-
relevant. The result would be the same if W
had not reviewed the completed return or if
W had reviewed the completed return and
had not noticed that the item was omitted.

Example 4. Actual knowledge of an erroneous
item of income. (i) H and W are legally sepa-
rated. In June 2004, a deficiency is proposed
with respect to H’s and W’s 2002 joint Federal
income tax return that is attributable to
$30,000 of unreported income from H’s plumb-
ing business that should have been reported
on a Schedule C. No Schedule C was attached
to the return. At the time W signed the re-
turn, W knew that H had a plumbing busi-
ness but did not know whether H received
any income from the business. W’s election
to allocate to H the deficiency attributable
to the $30,000 of unreported plumbing income
is valid.

(ii) Assume the same facts as in paragraph
(i) of this Example 5 except that, at the time
W signed the return, W knew that H received
$20,000 of plumbing income. W’s election to
allocate to H the deficiency attributable to
the $20,000 of unreported plumbing income
(of which W had actual knowledge) is in-
valid. W’s election to allocate to H the defi-
ciency attributable to the $10,000 of unre-
ported plumbing income (of which W did not
have actual knowledge) is valid.

(iii) Assume the same facts as in paragraph
(i) of this Example 5 except that, at the time
W signed the return, W did not know the
exact amount of H’s plumbing income. W did
know, however, that H received at least
$8,000 of plumbing income. W’s election to al-
locate to H the deficiency attributable to
$8,000 of unreported plumbing income (of
which W had actual knowledge) is invalid.
W’s election to allocate to H the deficiency
attributable to the remaining $22,000 of unre-
ported plumbing income (of which W did not
have actual knowledge) is valid.

(iv) Assume the same facts as in paragraph
(i) of this Example 5 except that H reported
$26,000 of plumbing income on the return and
omitted $4,000 of plumbing income from the
return. At the time W signed the return, W
knew that H was a plumber, but she did not
know that H earned more than $26,000 that
year. W’s election to allocate to H the defi-
ciency attributable to the $4,000 of unre-
ported plumbing income is valid because she
did not have actual knowledge that H re-
ceived plumbing income in excess of $26,000.

(v) Assume the same facts as in paragraph
(i) of this Example 5 except that H reported
only $20,000 of plumbing income on the re-
turn and omitted $10,000 of plumbing income
from the return. At the time W signed the
return, W knew that H earned at least $26,000
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that year as a plumber. However, W did not
know that, in reality, H earned $30,000 that
year as a plumber. W’s election to allocate to
H the deficiency attributable to the $6,000 of
unreported plumbing income (of which W had
actual knowledge) is invalid. W’s election to
allocate to H the deficiency attributable to
the $4,000 of unreported plumbing income (of
which W did not have actual knowledge) is
valid.

Example 5. Actual knowledge of a deduction
that is an erroneous item. (i) H and W are le-
gally separated. In February 2005, a defi-
ciency is asserted with respect to their 2002
joint Federal income tax return. The defi-
ciency is attributable to a disallowed $1,000
deduction for medical expenses H claimed he
incurred. At the time W signed the return, W
knew that H had not incurred any medical
expenses. W’s election to allocate to H the
deficiency attributable to the disallowed
medical expense deduction is invalid because
W had actual knowledge that H had not in-
curred any medical expenses.

(ii) Assume the same facts as in paragraph
(i) of this Example 6 except that, at the time
W signed the return, W did not know whether
H had incurred any medical expenses. W’s
election to allocate to H the deficiency at-
tributable to the disallowed medical expense
deduction is valid because she did not have
actual knowledge that H had not incurred
any medical expenses.

(iii) Assume the same facts as in paragraph
(i) of this Example 6 except that the Internal
Revenue Service disallowed $400 of the $1,000
medical expense deduction. At the time W
signed the return, W knew that H had in-
curred some medical expenses but did not
know the exact amount. W’s election to allo-
cate to H the deficiency attributable to the
disallowed medical expense deduction is
valid because she did not have actual knowl-
edge that H had not incurred medical ex-
penses (in excess of the floor amount under
section 213(a)) of more than $600.

(iv) Assume the same facts as in paragraph
(i) of this Example 6 except that H claims a
medical expense deduction of $10,000 and the
Internal Revenue Service disallows $9,600. At
the time W signed the return, W knew H had
incurred some medical expenses but did not
know the exact amount. W also knew that H
incurred medical expenses (in excess of the
floor amount under section 213(a)) of no more
than $1,000. W’s election to allocate to H the
deficiency attributable to the portion of the
overstated deduction of which she had actual
knowledge ($9,000) is invalid. W’s election to
allocate the deficiency attributable to the
portion of the overstated deduction of which
she had no knowledge ($600) is valid.

Example 6. Disqualified asset presumption. (i)
H and W are divorced. In May 1999, W trans-
fers $20,000 to H, and in April 2000, H and W
receive a 30-day letter proposing a $40,000 de-
ficiency on their 1998 joint Federal income
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tax return. The liability remains unpaid, and
in October 2000, H elects to allocate the defi-
ciency under this section. Seventy-five per-
cent of the net amount of erroneous items
are allocable to W, and 25% of the net
amount of erroneous items are allocable to
H.

(ii) In accordance with the proportionate
allocation method (see paragraph (d)(4) of
this section), H proposes that $30,000 of the
deficiency be allocated to W and $10,000 be
allocated to himself. H submits a signed
statement providing that the principal pur-
pose of the $20,000 transfer was not the avoid-
ance of tax or payment of tax, but he does
not submit any documentation indicating
the reason for the transfer. H has not over-
come the presumption that the $20,000 was a
disqualified asset. Therefore, the portion of
the deficiency for which H is liable ($10,000)
is increased by the value of the disqualified
asset ($20,000). H is relieved of liability for
$10,000 of the $30,000 deficiency allocated to
W, and remains jointly and severally liable
for the remaining $30,000 of the deficiency
(assuming that H does not qualify for relief
under any other provision).

Example 7. Disqualified asset presumption in-
applicable. On May 1, 2001, H and W receive a
30-day letter regarding a proposed deficiency
on their 1999 joint Federal income tax return
relating to unreported capital gain from H’s
sale of his investment in Z stock. W had no
actual knowledge of the stock sale. The defi-
ciency is assessed in November 2001, and in
December 2001, H and W divorce. According
to a decree of divorce, H must transfer ¥ of
his interest in mutual fund A to W. The
transfer takes place in February 2002. In Au-
gust 2002, W elects to allocate the deficiency
to H. Although the transfer of ¥z of H’s inter-
est in mutual fund A took place after the 30-
day letter was mailed, the mutual fund in-
terest is not presumed to be a disqualified
asset because the transfer of H’s interest in
the fund was made pursuant to a decree of
divorce.

Example 8. Overcoming the disqualified asset
presumption. (i) H and W are married for 25
years. Every September, on W’s birthday, H
gives W a gift of $500. On February 28, 2002,
H and W receive a 30-day letter from the In-
ternal Revenue Service relating to their 1998
joint individual Federal income tax return.
The deficiency relates to H’s Schedule C
business, and W had no knowledge of the
items giving rise to the deficiency. H and W
are legally separated in June 2003, and, de-
spite the separation, H continues to give W
$500 each year for her birthday. H is not re-
quired to give such amounts pursuant to a
decree of divorce or separate maintenance.

(i) On January 27, 2004, W files an election
to allocate the deficiency to H. The $1,500
transferred from H to W from February 28,
2001 (a year before the 30-day letter was
mailed) to the present is presumed disquali-
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fied. However, W may overcome the pre-
sumption that such amounts were disquali-
fied by establishing that such amounts were
birthday gifts from H and that she has re-
ceived such gifts during their entire mar-
riage. Such facts would show that the
amounts were not transferred for the pur-
pose of avoidance of tax or payment of tax.

(d) Allocation—(1) In general. (i) An
election to allocate a deficiency limits
the requesting spouse’s liability to
that portion of the deficiency allocated
to the requesting spouse pursuant to
this section.

(if) Only a requesting spouse may re-
ceive relief. A nonrequesting spouse
who does not also elect relief under
this section remains liable for the en-
tire amount of the deficiency. Even if
both spouses elect to allocate a defi-
ciency under this section, there may be
a portion of the deficiency that is not
allocable, for which both spouses re-
main jointly and severally liable.

(2) Allocation of erroneous items. For
purposes of allocating a deficiency
under this section, erroneous items are
generally allocated to the spouses as if
separate returns were filed, subject to
the following four exceptions:

(i) Benefit on the return. An erroneous
item that would otherwise be allocated
to the nonrequesting spouse is allo-
cated to the requesting spouse to the
extent that the requesting spouse re-
ceived a tax benefit on the joint return.

(i) Fraud. The Internal Revenue
Service may allocate any item between
the spouses if the Internal Revenue
Service establishes that the allocation
is appropriate due to fraud by one or
both spouses.

(iii) Erroneous items of income. Erro-
neous items of income are allocated to
the spouse who was the source of the
income. Wage income is allocated to
the spouse who performed the services
producing such wages. Items of busi-
ness or investment income are allo-
cated to the spouse who owned the
business or investment. If both spouses
owned an interest in the business or in-
vestment, the erroneous item of in-
come is generally allocated between
the spouses in proportion to each
spouse’s ownership interest in the busi-
ness or investment, subject to the limi-
tations of paragraph (c) of this section.
In the absence of clear and convincing
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evidence supporting a different alloca-
tion, an erroneous income item relat-
ing to an asset that the spouses owned
jointly is generally allocated 50% to
each spouse, subject to the limitations
in paragraph (c) of this section and the
exceptions in paragraph (c)(2)(iv) of
this section. For rules regarding the ef-
fect of community property laws, see
§1.6015-1(f) and paragraph (c)(2)(iv) of
this section.

(iv) Erroneous deduction items. Erro-
neous deductions related to a business
or investment are allocated to the
spouse who owned the business or in-
vestment. If both spouses owned an in-
terest in the business or investment,
an erroneous deduction item is gen-
erally allocated between the spouses in
proportion to each spouse’s ownership
interest in the business or investment.
In the absence of clear and convincing
evidence supporting a different alloca-
tion, an erroneous deduction item re-
lating to an asset that the spouses
owned jointly is generally allocated
50% to each spouse, subject to the limi-
tations in paragraph (c) of this section
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and the exceptions in paragraph (d)(4)
of this section. Deduction items unre-
lated to a business or investment are
also generally allocated 50% to each
spouse, unless the evidence shows that
a different allocation is appropriate.

(3) Burden of proof. Except for estab-
lishing actual knowledge under para-
graph (c)(2) of this section, the request-
ing spouse must prove that all of the
qualifications for making an election
under this section are satisfied and
that none of the limitations (including
the limitation relating to transfers of
disqualified assets) apply. The request-
ing spouse must also establish the
proper allocation of the erroneous
items.

(4) General allocation method—(i) Pro-
portionate allocation. (A) The portion of
a deficiency allocable to a spouse is the
amount that bears the same ratio to
the deficiency as the net amount of er-
roneous items allocable to the spouse
bears to the net amount of all erro-
neous items. This calculation may be
expressed as follows:

net amount of erroneous items

X = (deficiency) x

allocable to the spouse

net amount of all erroneous items

where X = the portion of the deficiency allo-
cable to the spouse.

(B) The proportionate allocation ap-
plies to any portion of the deficiency
other than—

(1) Any portion of the deficiency at-
tributable to erroneous items allocable
to the nonrequesting spouse of which
the requesting spouse had actual
knowledge;

(2) Any portion of the deficiency at-
tributable to separate treatment items
(as defined in paragraph (d)(4)(ii) of
this section);

(3) Any portion of the deficiency re-
lating to the liability of a child (as de-
fined in paragraph (d)(4)(iii) of this sec-
tion) of the requesting spouse or non-
requesting spouse;

(4) Any portion of the deficiency at-
tributable to alternative minimum tax
under section 55;

(5) Any portion of the deficiency at-
tributable to accuracy-related or fraud
penalties;

(6) Any portion of the deficiency allo-
cated pursuant to alternative alloca-
tion methods authorized under para-
graph (d)(6) of this section.

(i) Separate treatment items. Any por-
tion of a deficiency that is attributable
to an item allocable solely to one
spouse and that results from the dis-
allowance of a credit, or a tax or an ad-
dition to tax (other than tax imposed
by section 1 or section 55) that is re-
quired to be included with a joint re-
turn (a separate treatment item) is al-
located separately to that spouse. If
such credit or tax is attributable in
whole or in part to both spouses, then
the IRS will determine on a case by
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case basis how such item will be allo-
cated. Once the proportionate alloca-
tion is made, the liability for the re-
questing spouse’s separate treatment
items is added to the requesting
spouse’s share of the liability.

(iii) Child’s liability. Any portion of a
deficiency relating to the liability of a
child of the requesting and non-
requesting spouse is allocated jointly
to both spouses. For purposes of this
paragraph, a child does not include the
taxpayer’s stepson or stepdaughter, un-
less such child was legally adopted by
the taxpayer. If the child is the child of
only one of the spouses, and the other
spouse had not legally adopted such
child, any portion of a deficiency relat-
ing to the liability of such child is allo-
cated solely to the parent spouse.

(iv) Allocation of certain items—(A) Al-
ternative minium tax. Any portion of a
deficiency relating to the alternative
minimum tax under section 55 will be
allocated appropriately.

(B) Accuracy-related and fraud pen-
alties. Any accuracy-related or fraud
penalties under section 6662 or 6663 are
allocated to the spouse whose item
generated the penalty.

(5) Examples. The following examples
illustrate the rules of this paragraph
(d). In each example, assume that the
requesting spouse or spouses qualify to
elect to allocate the deficiency, that
any election is timely made, and that
the deficiency remains unpaid. In addi-
tion, unless otherwise stated, assume
that neither spouse has actual knowl-
edge of the erroneous items allocable
to the other spouse. The examples are
as follows:

W’s items

§1.6015-3

Example 1. Allocation of erroneous items. (i)
H and W file a 2003 joint Federal income tax
return on April 15, 2004. On April 28, 2006, a
deficiency is assessed with respect to their
2003 return. Three erroneous items give rise
to the deficiency—

(A) Unreported interest income, of which
W had actual knowledge, from H’s and W'’s
joint bank account;

(B) A disallowed business expense deduc-
tion on H’s Schedule C; and

(C) A disallowed Lifetime Learning Credit
for W’s post-secondary education, paid for by
W.

(ii) H and W divorce in May 2006, and in
September 2006, W timely elects to allocate
the deficiency. The erroneous items are allo-
cable as follows:

(A) The interest income would be allocated
%2 to H and % to W, except that W has actual
knowledge of it. Therefore, W’s election to
allocate the portion of the deficiency attrib-
utable to this item is invalid, and W remains
jointly and severally liable for it.

(B) The business expense deduction is allo-
cable to H.

(C) The Lifetime Learning Credit is allo-
cable to W.

Example 2. Proportionate allocation. (i) W
and H timely file their 2001 joint Federal in-
come tax return on April 15, 2002. On August
16, 2004, a $54,000 deficiency is assessed with
respect to their 2001 joint return. H and W di-
vorce on October 14, 2004, and W timely
elects to allocate the deficiency. Five erro-
neous items give rise to the deficiency—

(A) A disallowed $15,000 business deduction
allocable to H;

(B) $20,000 of unreported income allocable
to H;

(C) A disallowed $5,000 deduction for edu-
cational expense allocable to H;

(D) A disallowed $40,000 charitable con-
tribution deduction allocable to W; and

(E) A disallowed $40,000 interest deduction
allocable to W.

(ii) In total, there are $120,000 worth of er-
roneous items, of which $80,000 are attrib-
utable to W and $40,000 are attributable to H.

$40,000 charitable deduction
40,000 interest deduction

$80,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is %
($80,000/$120,000). W’s liability is limited to
$36,000 of the deficiency (% of $54,000). The
Internal Revenue Service may collect up to
$36,000 from W and up to $54,000 from H (the

H’s items
$15,000 business deduction
20,000 unreported income

5,000 education deduction

$40,000

total amount collected, however, may not
exceed $54,000). If H also made an election,
there would be no remaining joint and sev-
eral liability, and the Internal Revenue Serv-
ice would be permitted to collect $36,000 from
W and $18,000 from H.
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Example 3. Proportionate allocation with joint
erroneous item. (i) On September 4, 2001, W
elects to allocate a $3,000 deficiency for the
1998 tax year to H. Three erroneous items
give rise to the deficiency—

(A) Unreported interest in the amount of
$4,000 from a joint bank account;

(B) A disallowed deduction for business ex-
penses in the amount of $2,000 attributable
to H’s business; and

(C) Unreported wage income in the amount
of $6,000 attributable to W’s second job.

H’s items
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(ii) The erroneous items total $12,000. Gen-
erally, income, deductions, or credits from
jointly held property that are erroneous
items are allocable 50% to each spouse. How-
ever, in this case, both spouses had actual
knowledge of the unreported interest in-
come. Therefore, W’s election to allocate the
portion of the deficiency attributable to this
item is invalid, and W and H remain jointly
and severally liable for this portion. Assume
that this portion is $1,000. W may allocate
the remaining $2,000 of the deficiency.

W'’s items

$2,000 business deduction

Total allocable items: $8,000

(iii) The ratio of erroneous items allocable
to W to the total erroneous items is %
($6,000/$8,000). W’s liability is limited to $1,500
of the deficiency (¥ of $2,000) allocated to
her. The Internal Revenue Service may col-
lect up to $2,500 from W (%2 of the total allo-
cated deficiency plus $1,000 of the deficiency
attributable to the joint bank account inter-
est) and up to $3,000 from H (the total
amount collected, however, cannot exceed
$3,000).

(iv) Assume H also elects to allocate the
1998 deficiency. H is relieved of liability for
¥ of the deficiency, which is allocated to W.
H’s relief totals $1,500 (% of $2,000). H re-
mains liable for $1,500 of the deficiency (¥ of
the allocated deficiency plus $1,000 of the de-
ficiency attributable to the joint bank ac-
count interest).

Example 4. Separate treatment items (STIs).
(i) On September 1, 2006, a $28,000 deficiency
is assessed with respect to H’s and W’s 2003
joint return. The deficiency is the result of 4
erroneous items—

W’s share of allocable items
¥a ($24,000/$32,000)

(v) W’s liability for the portion of the defi-
ciency subject to proportionate allocation is
limited to $9,000 (¥4 of $12,000) and H’s liabil-
ity for such portion is limited to $3,000 (¥4 of
$12,000).

W’s share of total defi-

ciency

$6,000 wage income

(A) A disallowed Lifetime Learning Credit
of $2,000 attributable to H;

(B) A disallowed business expense deduc-
tion of $8,000 attributable to H;

(C) Unreported income of $24,000 attrib-
utable to W; and

(D) Unreported self-employment tax of
$14,000 attributable to W.

(ii) H and W both elect to allocate the defi-
ciency.

(iii) The $2,000 Lifetime Learning Credit
and the $14,000 self-employment tax are STIs
totaling $16,000. The amount of erroneous
items included in computing the propor-
tionate allocation ratio is $32,000 ($24,000 un-
reported income and $8,000 disallowed busi-
ness expense deduction). The amount of the
deficiency subject to proportionate alloca-
tion is reduced by the amount of STIs
($28,000 - $16,000 = $12,000).

(iv) Of the $32,000 of proportionate alloca-
tion items, $24,000 is allocable to W, and
$8,000 is allocable to H.

H’s share of allocable items
4 ($8,000/$32,000)

(vi) After the proportionate allocation is
completed, the amount of the STIs is added
to each spouse’s allocated share of the defi-
ciency.

H’s share of total deficiency

$ 9,000 allocated deficiency
14,000 self-employment tax

$23,000

$3,000 allocated deficiency
2,000 Lifetime Learning Credit

$5,000
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(vii) Therefore, W’s liability is limited to
$23,000 and H’s liability is limited to $5,000.

Example 5. Requesting spouse receives a ben-
efit on the joint return from the nonrequesting
spouse’s erroneous item. (i) In 2001, H reports
gross income of $4,000 from his business on
Schedule C, and W reports $50,000 of wage in-
come. On their 2001 joint Federal income tax
return, H deducts $20,000 of business expenses
resulting in a net loss from his business of
$16,000. H and W divorce in September 2002,
and on May 22, 2003, a $5,200 deficiency is as-
sessed with respect to their 2001 joint return.
W elects to allocate the deficiency. The defi-
ciency on the joint return results from a dis-
allowance of all of H’s $20,000 of deductions.

(ii) Since H used only $4,000 of the dis-
allowed deductions to offset gross income
from his business, W benefitted from the
other $16,000 of the disallowed deductions
used to offset her wage income. Therefore,
$4,000 of the disallowed deductions are allo-
cable to H and $16,000 of the disallowed de-
ductions are allocable to W. W’s liability is
limited to $4,160 (% of $5,200). If H also elect-
ed to allocate the deficiency, H’s election to
allocate the $4,160 of the deficiency to W
would be invalid because H had actual
knowledge of the erroneous items.

Example 6. Calculation of requesting spouse’s
benefit on the joint return when the non-
requesting spouse’s erroneous item is partially
disallowed. Assume the same facts as in Ex-
ample 5, except that H deducts $18,000 for
business expenses on the joint return, of
which $16,000 are disallowed. Since H used
only $2,000 of the $16,000 disallowed deduc-
tions to offset gross income from his busi-
ness, W received benefit on the return from
the other $14,000 of the disallowed deductions
used to offset her wage income. Therefore,
$2,000 of the disallowed deductions are allo-
cable to H and $14,000 of the disallowed de-
ductions are allocable to W. W’s liability is
limited to $4,550 (7s of $5,200).

(6) Alternative allocation methods—(i)
Allocation based on applicable tax rates.
If a deficiency arises from two or more
erroneous items that are subject to tax
at different rates (e.g., ordinary income
and capital gain items), the deficiency
will be allocated after first separating
the erroneous items into categories ac-
cording to their applicable tax rate.
After all erroneous items are cat-
egorized, a separate allocation is made
with respect to each tax rate category
using the proportionate allocation
method of paragraph (d)(4) of this sec-
tion.

(ii) Allocation methods provided in sub-
sequent published guidance. Additional
alternative methods for allocating er-
roneous items under section 6015(c)

§1.6015-4

may be prescribed by the Treasury and
IRS in subsequent revenue rulings, rev-
enue procedures, or other appropriate
guidance.

(iii) Example. The following example
illustrates the rules of this paragraph

(d)(6):

Example. Allocation based on applicable tax
rates. H and W timely file their 1998 joint
Federal income tax return. H and W divorce
in 1999. On July 13, 2001, a $5,100 deficiency is
assessed with respect to H’s and W’s 1998 re-
turn. Of this deficiency, $2,000 results from
unreported capital gain of $6,000 that is at-
tributable to W and $4,000 of capital gain
that is attributable to H (both gains being
subject to tax at the 20% marginal rate). The
remaining $3,100 of the deficiency is attrib-
utable to $10,000 of unreported dividend in-
come of H that is subject to tax at a mar-
ginal rate of 31%. H and W both timely elect
to allocate the deficiency, and qualify under
this section to do so. There are erroneous
items subject to different tax rates; thus, the
alternative allocation method of this para-
graph (d)(6) applies. The three erroneous
items are first categorized according to their
applicable tax rates, then allocated. Of the
total amount of 20% tax rate items ($10,000),
60% is allocable to W and 40% is allocable to
H. Therefore, 60% of the $2,000 deficiency at-
tributable to these items (or $1,200) is allo-
cated to W. The remaining 40% of this por-
tion of the deficiency ($800) is allocated to H.
The only 31% tax rate item is allocable to H.
Accordingly, H is liable for $3,900 of the defi-
ciency ($800 + $3,100), and W is liable for the
remaining $1,200.

[T.D. 9003, 67 FR 47285, July 18, 2002]

§1.6015-4 Equitable relief.

(a) A requesting spouse who files a
joint return for which a liability re-
mains unpaid and who does not qualify
for full relief under §1.6015-2 or 1.6015-
3 may request equitable relief under
this section. The Internal Revenue
Service has the discretion to grant eqg-
uitable relief from joint and several li-
ability to a requesting spouse when,
considering all of the facts and cir-
cumstances, it would be inequitable to
hold the requesting spouse jointly and
severally liable.

(b) This section may not be used to
circumvent the limitation of §1.6015-
3(c)(1) (i.e., no refunds under §1.6015-3).
Therefore, relief is not available under
this section to obtain a refund of liabil-
ities already paid, for which the re-
questing spouse would otherwise qual-
ify for relief under §1.6015-3.
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