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where the husband and wife have dif-
ferent taxable years because of death of 
either spouse, the joint return shall be 
treated as if the taxable years of both 
ended on the date of the closing of the 
surviving spouse’s taxable year. Thus, 
in cases where the Internal Revenue 
Code of 1939 otherwise would apply to 
the taxable year of the decedent spouse 
and the Internal Revenue Code of 1954 
would apply to the taxable year of the 
surviving spouse, this provision makes 
the Internal Revenue Code of 1954 ap-
plicable to the taxable years of both 
spouses if a joint return is filed. 

§ 1.6013–4 Applicable rules. 
(a) Status as husband and wife. For 

the purpose of filing a joint return 
under section 6013, the status as hus-
band and wife of two individuals having 
taxable years beginning on the same 
day shall be determined: 

(1) If the taxable year of each indi-
vidual is the same, as of the close of 
such year; and 

(2) If the close of the taxable year is 
different by reason of the death of one 
spouse, as of the time of such death. 
An individual legally separated from 
his spouse under a decree of divorce or 
of separate maintenance shall not be 
considered as married. However, the 
mere fact that spouses have not lived 
together during the course of the tax-
able year shall not prohibit them from 
making a joint return. A husband and 
wife who are separated under an inter-
locutory decree of divorce retain the 
relationship of husband and wife until 
the decree becomes final. The fact that 
the taxpayer and his spouse are di-
vorced or legally separated at any time 
after the close of the taxable year shall 
not deprive them of their right to file 
a joint return for such taxable year 
under section 6013. 

(b) Computation of income, deductions, 
and tax. If a joint return is made, the 
gross income and adjusted gross in-
come of husband and wife on the joint 
return are computed in an aggregate 
amount and the deductions allowed and 
the taxable income are likewise com-
puted on an aggregate basis. Deduc-
tions limited to a percentage of the ad-
justed gross income, such as the deduc-
tion for charitable, etc., contributions 
and gifts, under section 170, will be al-

lowed with reference to such aggregate 
adjusted gross income. A similar rule is 
applied in the case of the limitation of 
section 1211(b) on the allowance of 
losses resulting from the sale or ex-
change of capital assets (see § 1.1211–1). 
Although there are two taxpayers on a 
joint return, there is only one taxable 
income. The tax on the joint return 
shall be computed on the aggregate in-
come and the liability with respect to 
the tax shall be joint and several. For 
computation of tax in the case of a 
joint return, see § 1.2–1. For tax in the 
case of a joint return of husband and 
wife electing to pay the optional tax 
under section 3, see § 1.3–1. For the elec-
tion not to show on a joint return the 
amount of tax due in connection there-
with, see paragraph (c) of § 1.6014–1 and 
paragraph (d) of § 1.6014–2. For separate 
computations of the self-employment 
tax of each spouse on a joint return, 
see paragraph (b) of § 1.6017–1. 

(c) Definition of executor or adminis-
trator. For purposes of section 6013 the 
term ‘‘executor or administrator’’ 
means the person who is actually ap-
pointed to such office and not a person 
who is merely in charge of the property 
of the decedent. 

(d) Return signed under duress. If an 
individual asserts and establishes that 
he or she signed a return under duress, 
the return is not a joint return. The in-
dividual who signed such return under 
duress is not jointly and severally lia-
ble for the tax shown on the return or 
any deficiency in tax with respect to 
the return. The return is adjusted to 
reflect only the tax liability of the in-
dividual who voluntarily signed the re-
turn, and the liability is determined at 
the applicable rates in section 1(d) for 
married individuals filing separate re-
turns. Section 6212 applies to the as-
sessment of any deficiency in tax on 
such return. 

[T.D. 6500, 25 FR 12108, Nov. 26, 1960, as 
amended by T.D. 7102, 36 FR 5497, Mar. 24, 
1971; T.D. 9003, 67 FR 47285, July 18, 2002] 

§ 1.6013–6 Election to treat non-
resident alien individual as resi-
dent of the United States. 

(a) Election for special treatment—(1) In 
general. Two individuals who are hus-
band and wife at the close of a taxable 
year ending on or after December 31, 
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1975, may make an election under this 
section for that taxable year if, at the 
close of that year, one spouse is a cit-
izen or resident of the United States 
and the other spouse is a nonresident 
alien. The effect of the election is that 
each spouse is treated as a resident of 
the United States for purposes of chap-
ters 1, 5, and 24 and sections 6012, 6013, 
6072, and 6091 of the Code for the entire 
taxable year. An election made under 
this section is in effect for the taxable 
year for which made and for all subse-
quent years of the husband and wife, 
except: 

(i) Any taxable year for which the 
election is suspended, as described in 
paragraph (a)(3) of this section, and 

(ii) Any taxable year for which the 
election is terminated in accordance 
with paragraph (b) of this section and 
all subsequent taxable years. 
A husband and wife may not make an 
election if an election previously made 
under this section by either spouse has 
been terminated under paragraph (b) of 
this section. 

(2) Particular rules. (i) As used in 
paragraph (a)(3) of this section, the 
term ‘‘U.S. spouse’’ means any married 
individual who is a citizen or resident 
of the United States at any time dur-
ing a taxable year. 

(ii) An individual’s residence is deter-
mined by application of the principles 
of §§ 301.7701(b)–1 through 301.7701(b)–9 
of this chapter relating to what con-
stitutes residence in the United States 
by an alien individual. 

(iii) Whether two individuals are 
married at the close of a taxable year 
is determined by application of the 
rules in § 1.6013–4(a). 

(iv) The provisions of section 879 and 
the regulations thereunder shall not 
apply for any taxable year for which an 
election under this section is in effect. 

(v) An individual who makes an elec-
tion under this section may not, for 
United States income tax purposes, 
claim under any United States income 
tax treaty not to be a U.S. resident. 
The relationship of U.S. income tax 
treaties and the election under this 
section is illustrated by the following 
example. 

Example. H, a U.S. citizen, is married to W, 
a nonresident alien of the United States and 
a domiciliary of country X. H and W main-

tain their only permanent home in country 
X. W receives both U.S. source and country X 
source interest during the taxable year. The 
interest is not effectively connected with a 
permanent establishment or a fixed base in 
any country. H and W make the section 6013 
(g) election. Under article ii (1) of the United 
States—country X Income Tax Convention 
interest derived and beneficially owned by a 
resident of one contracting state is exempt 
from tax in the other contracting state. Ar-
ticle 4 (1) of the treaty provides that an indi-
vidual is a resident of a contracting state if 
subject to tax in that country by reason of 
the individual’s domicile, residence, or citi-
zenship. Under article 4 (1) of the treaty, W 
is a resident of country X by virtue of her 
domocile in country X and also of the United 
States by virtue of the section 6013 (g) elec-
tion. Article 4 (2) of the treaty provides that 
if an individual is a resident of both the 
United States and country X by reason of ar-
ticle 4 (1), the individual shall be deemed to 
be a resident of the contracting state in 
which he or she has a permanent home avail-
able. Because W’s sole permanent home is in 
country X, under article 4 (2) of the treaty W 
is treated as a resident of country X for pur-
poses of the treaty. Because W has elected 
under section 6013(g) to be treated as a U.S. 
resident (and thus to be taxed on worldwide 
income), W may not, for U.S. income tax 
purposes, claim under the treaty not to be a 
U.S. resident. W, therefore, is subject to U.S. 
income tax on the interest. For purposes of 
country X income tax, W is considered a resi-
dent of country X under the treaty. 

(3) Suspension of election. (i) An elec-
tion made under this section is sus-
pended and is not in effect for a taxable 
year subsequent to the first taxable 
year for which made if neither spouse 
is a U.S. spouse during that subsequent 
taxable year. Thus, for example, the 
election is in suspense if both spouses 
are nonresident aliens for the entire 
taxable year. 

(ii) If either spouse dies during any 
taxable year for which the election 
under this section is in effect, other 
than the first taxable year for which 
the election is to be in effect, the tax-
able year shall include, solely for pur-
poses of this paragraph (a)(3), only 
those days during the taxable year on 
which both spouses are alive. Thus, for 
example, if the U.S. spouse dies during 
the taxable year, the election is not 
suspended for that year even if the sur-
viving nonresident alien spouse never 
acquires U.S. citizenship or residency. 
Similarly, if the nonresident alien 
spouse dies during the taxable year, 
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the election is not suspended for that 
year even if the surviving U.S. spouse 
subsequently abandons U.S. citizenship 
or residency. However, if neither 
spouse was a U.S. spouse at any time 
during the period of the taxable year 
when both spouses were alive, the elec-
tion is suspended for that year even if 
the surviving spouse subsequently ac-
quires U.S. citizenship or residency. 
For the effect of the death of either 
spouse on the status of the election in 
subsequent taxable years, see para-
graph (b)(2) of this section. 

(4) Time and manner of making an elec-
tion. (i) A husband and wife shall make 
the election under this section by at-
taching a statement to a joint return 
for the first taxable year for which the 
election is to be in effect. The election 
must be made before the expiration of 
the period prescribed by section 6511(a) 
(or section 6511(c) if the period is ex-
tended by agreement) for making a 
claim for credit or refund. If either or 
both spouses die after the close of the 
taxable year but before the joint return 
is filed, the election may be made by 
the executor, administrator, or other 
person charged with the property of 
the deceased spouse. If the election is 
made with a joint amended return, the 
amended return should be made on 
Form 1040 or 1040A, the word ‘‘Amend-
ed’’ should be written clearly on the 
front of the return, and an amended re-
turn also must be filed for each subse-
quent taxable year as to which a return 
previously has been filed by either 
spouse. 

(ii) The statement must contain a 
declaration that the election is being 
made and that the requirements of 
paragraph (a)(1) of this section are met 
for the taxable year. The statement 
must also contain the name, address, 
and taxpayer identifying number of 
each spouse. If the election is being 
made on behalf of a deceased spouse, 
the statement must contain the name 
and address of the executor, adminis-
trator, or other person making the 
election on behalf of the decreased 
spouse. The statement must be signed 
by both persons making the election. 

(b) Termination of election—(1) Revoca-
tion. (i) An election under this section 
shall terminate if either spouse re-
vokes the election. An election that is 

revoked terminates as of the first tax-
able year for which the last day pre-
scribed by section 6072(a) and 6081(a) 
for filing the return of tax has not yet 
occurred. 

(ii) Revocation of the election is 
made by filing a statement of revoca-
tion in the following manner. If the 
spouse revoking the election is re-
quired to file a return under section 
6012, the statement is filed by attach-
ing it to the return for the first taxable 
year to which the revocation applies. If 
the spouse revoking the election is not 
required to file a return under section 
6012, but files a claim for refund under 
section 6511, the statement is filed by 
attaching it to the claim for refund. If 
the spouse revoking the election is not 
required to file a return and does not 
file a claim for refund, the statement is 
filed by submitting it to the service 
center director with whom was filed 
the most recent joint return of the 
spouses. The revocation may, if the re-
voking spouse dies after the close of 
the first taxable year to which the rev-
ocation applies but before the return, 
claim for refund, or statement of rev-
ocation is filed, be made by the execu-
tor, administrator or other person 
charged with the property of the de-
ceased spouse. 

(iii) A revocation of the election is 
effective as of a particular taxable year 
if it is filed on or before the last day 
prescribed by section 6072(a) and 6081(a) 
for filing the return of tax for that tax-
able year. However, the revocation is 
not final until that last day. 

(iv) The statement of revocation 
must contain a declaration that the 
election under this section is being re-
voked. The statement must also con-
tain the name, address, and taxpayer 
identifying number of each spouse. If 
the revocation is being made on behalf 
of a deceased spouse, the statement 
must contain the name and address of 
the executor, administrator, or other 
person revoking the election on behalf 
of the deceased spouse. The statement 
must also include a list of the States, 
foreign countries, and possessions of 
the United States which have commu-
nity property laws and in which: 

(A) Each spouse is domiciled, or 
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(B) real property is located from 
which either of the spouses receives in-
come. 
The statement must be signed by the 
person revoking the election. 

(2) Death. An election under this sec-
tion shall terminate if either spouse 
dies. An election that terminates on 
account of death terminates as of the 
first taxable year of the surviving 
spouse following the taxable year in 
which the death occurred. However, if 
the surviving spouse is a citizen or 
resident of the United States who is en-
titled to the benefits of section 2, the 
election terminates as of the first tax-
able year following the last taxable 
year for which the surviving spouse is 
entitled to the benefits of section 2. If 
both spouses die within the same tax-
able year, the election terminates as of 
the first day after the close of the tax-
able year in which the deaths occurred. 

(3) Legal separation. An election under 
this section terminates if the spouses 
legally separate under a degree of di-
vorce or of separate maintenance. An 
election that terminates on account of 
legal separation terminates as of the 
close of the taxable year preceding the 
taxable year in which the separation 
occurs. The rules in § 1.6013–4(a) are rel-
evant in determining whether two 
spouses are legally separated. 

(4) Inadequate records. An election 
under this section may be terminated 
by the Commissioner if it is deter-
mined that either spouse has failed to 
keep adequate records. An election 
that is terminated on account of inad-
equate records terminates as of the 
close of the taxable year preceding the 
taxable year for which the Commis-
sioner determines that the election 
should be terminated. Adequate 
records are the books, records, and 
other information resonably necessary 
to ascertain the amount of liability for 
taxes under chapters 1, 5, and 24 of the 
code of either spouse for the taxable 
year. Adequate records also includes 
the granting of access to the books and 
records. 

(c) Illustrations. The application of 
this section is illustrated by the fol-
lowing examples. In each case the indi-
vidual’s taxable year is the calendar 
year and the spouses are not legally 
separated. 

Example (1). W, a U.S. citizen for the entire 
taxable year 1979, is married to H, a non-
resident alien individual. W and H may make 
the section 6013(g) election for 1979 by filing 
the statement of election with a joint re-
turn. If W and H make the election, income 
from sources within and without the United 
States received by W and H in 1979 and subse-
quent years must be included in gross in-
come for each taxable year unless the elec-
tion later is terminated or suspended. While 
W and H must file a joint return for 1979, 
joint or separate returns may be filed for 
subsequent years. 

Example (2). H and W are husband and wife 
and are both nonresident alien individuals. 
In June 1980 H becomes a U.S. resident and 
remains a resident for the balance of the 
year. H and W may make the section 6013(g) 
election for 1980. If H and W make the elec-
tion, income from sources within and with-
out the United States received by H and W 
for the entire taxable year 1980 and subse-
quent years must be included in gross in-
come for each taxable year, unless the elec-
tion later is terminated or suspended. 

Example (3) . W, a U.S. resident on Decem-
ber 31, 1981, is married to H, a nonresident 
alien. W and H make the section 6013(g) elec-
tion and file joint returns for 1981 and suc-
ceeding years. On January 10, 1987, W be-
comes a nonresident alien. H has remained a 
nonresident alien. W and H may file a joint 
return or separate returns for 1987. As nei-
ther W or H is a U.S. resident at any time 
during 1988, their election is suspended for 
1988. If W and H have U.S. source or foreign 
source income effectively connected with the 
conduct of a U.S. trade or business in 1988, 
they must file separate returns as non-
resident aliens. W becomes a U.S. resident 
again on January 5, 1990. Their election no 
longer is in suspense. Income from sources 
within and without the United States re-
ceived by W or H in the years their election 
is not suspended must be included in gross 
income for each taxable year. 

Example (4). H, a U.S. citizen for the entire 
taxable year 1979, is married to W, who is not 
a U.S. citizen. While W believes that she is a 
U.S. resident, H and W make the section 
6013(g) election for 1979 to cover the possi-
bility that later it would be determined that 
she is a nonresident alien during 1979. The 
election for 1979 will not be considered evi-
dence that W was a nonresident alien in 
prior years. Income from sources within and 
without the United States received by H amd 
W in 1979 and subsequent years must be in-
cluded in gross income for each taxable year, 
unless the election later is terminated or 
suspended. 

[T.D. 7670, 45 FR 6929, Jan. 31, 1980, as amend-
ed by T.D. 7842, 47 FR 49842, Nov. 3, 1982; T.D. 
8411, 57 FR 15241, Apr. 27, 1992] 

VerDate mar<24>2004 08:06 Apr 19, 2004 Jkt 203094 PO 00000 Frm 00090 Fmt 8010 Sfmt 8010 Y:\SGML\203094T.XXX 203094T


