§1.475(b)-2

was not acquired in the taxpayer’s ca-
pacity as a dealer in such securities.

(iii) Applicability. The rules of para-
graph (e)(2) apply only to securities ac-
quired before January 23, 1997.

[T.D. 8700, 61 FR 67720, Dec. 24, 1996, as
amended by T.D. 8985, 67 FR 12865, Mar. 20,
2002]

§1.475(b)-2 Exemptions—identifica-
tion requirements.

(a) Identification of the basis for exemp-
tion. An identification of a security as
exempt from mark to market does not
satisfy section 475(b)(2) if it fails to
state whether the security is described
in—

(1) Either of the first two subpara-
graphs of section 475(b)(1) (identifying
a security as held for investment or
not held for sale); or

(2) The third subparagraph thereof
(identifying a security as a hedge).

(b) Time for identifying a security with
a substituted basis. For purposes of de-
termining the timeliness of an identi-
fication under section 475(b)(2), the
date that a dealer acquires a security
is not affected by whether the dealer’s
basis in the security is determined, in
whole or in part, either by reference to
the basis of the security in the hands of
the person from whom the security was
acquired or by reference to other prop-
erty held at any time by the dealer.
See §1.475(a)-3 for rules governing how
the dealer accounts for such a security
if this identification is not made.

(¢) Integrated transactions under
§1.1275-6—(1) Definitions. The following
terms are used in this paragraph (c)
with the meanings that are given to
them by §1.1275-6: integrated trans-
action, legging into, legging out, quali-
fying debt instrument, §1.1275-6 hedge,
and synthetic debt instrument.

(2) Synthetic debt held by a taxpayer as
a result of legging in. If a taxpayer is
treated as the holder of a synthetic
debt instrument as the result of leg-
ging into an integrated transaction,
then, for purposes of the timeliness of
an identification under  section
475(b)(2), the synthetic debt instrument
is treated as having the same acquisi-
tion date as the qualifying debt instru-
ment. A pre-leg-in identification of the
qualifying debt instrument under sec-
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tion 475(b)(2) applies to the integrated
transaction as well.

(3) Securities held after legging out. If a
taxpayer legs out of an integrated
transaction, then, for purposes of the
timeliness of an identification under
section 475(b)(2), the qualifying debt in-
strument, or the §1.1275-6 hedge, that
remains in the taxpayer’s hands is gen-
erally treated as having been acquired,
originated, or entered into, as the case
may be, immediately after the leg-out.
If any loss or deduction determined
under §1.1275-6(d)(2)(ii)(B) is disallowed
by §1.1275-6(d)(2)(ii)(D) (which dis-
allows deductions when a taxpayer legs
out of an integrated transaction within
30 days of legging in), then, for pur-
poses of this section and section
475(b)(2), the qualifying debt instru-
ment that remains in the taxpayer’s
hands is treated as having been ac-
quired on the same date that the syn-
thetic debt instrument was treated as
having been acquired.

[T.D. 8700, 61 FR 67722, Dec. 24, 1996]
§1.475(b)-3 [Reserved]

§1.475(b)-4 Exemptions—transitional
issues.

(a) Transitional identification—(1) Cer-
tain securities previously identified under
section 1236. If, as of the close of the
last taxable year ending before Decem-
ber 31, 1993, a security was identified
under section 1236 as a security held for
investment, the security is treated as
being identified as held for investment
for purposes of section 475(b).

(2) Consistency requirement for other se-
curities. In the case of a security (in-
cluding a security described in section
475(c)(2)(F)) that is not described in
paragraph (a)(1) of this section and
that was held by the taxpayer as of the
close of the last taxable year ending
before December 31, 1993, the security
is treated as having been properly iden-
tified under section 475(b)(2) or
475(c)(2)(F)(iii) if the information con-
tained in the dealer’s books and
records as of the close of that year sup-
ports the identification. If there is any
ambiguity in those records, the tax-
payer must, no later than January 31,
1994, place in its records a statement
resolving this ambiguity and indi-
cating unambiguously which securities

558



Internal Revenue Service, Treasury

are to be treated as properly identified.
Any information that supports treat-
ing a security as having been properly
identified under section 475(b)(2) or
(©)(2)(F)(iii) must be applied consist-
ently from one security to another.

(b) Corrections on or before January 31,
1994—(1) Purpose. This paragraph (b) al-
lows a taxpayer to add or remove cer-
tain identifications covered by
§1.475(b)-1.

(2) To conform to §1.475(b)-1(a)—(i)
Added identifications. To the extent per-
mitted by paragraph (b)(2)(ii) of this
section, a taxpayer may identify as
being described in section 475(b)(1) (A)
or (B)—

(A) A security that was held for im-
mediate sale but was not held pri-
marily for sale to customers in the or-
dinary course of the taxpayer’s trade
or business (for example, a trading se-
curity); or

(B) An evidence of indebtedness that
was not held for sale to customers in
the ordinary course of the taxpayer’s
trade or business and that the taxpayer
intended to hold for less than one year.

(if) Limitations. An identification de-
scribed in paragraph (b)(2)(i) of this
section is permitted only if—

(A) Prior to December 28, 1993, the
taxpayer did not identify as being de-
scribed in section 475(b)(1) (A) or (B)
any of the securities described in para-
graph (b)(2)(i) of this section;

(B) The taxpayer identifies every se-
curity described in paragraph (b)(2)(i)
of this section for which a timely iden-
tification of the security under section
475(b)(2) cannot be made after the date
on which the taxpayer makes these
added identifications; and

(C) The identification is made on or
before January 31, 1994.

(3) To conform to §1.475(b)-1(c). On or
before January 31, 1994, a taxpayer de-
scribed in §1.475(b)-1(e)(2)(i)(B) may re-
move an identification under section
475(b)(1)(A) of a security described in
§1.475(b)-1(e)(2)(i)(A).

(c) Effect of corrections. An identifica-
tion added under paragraph (a)(2) or
(b)(2) of this section is timely for pur-
poses of section 475(b)(2) or
(©)(2)(F)(iii). An identification removed
under paragraph (a)(2) or (b)(3) of this

§1.475(c)-1

section does not subject the taxpayer
to the provisions of section 475(d)(2).

[T.D. 8700, 61 FR 67722, Dec. 24, 1996]

§1.475(c)-1 Definitions—dealer in se-
curities.

(a) Dealer-customer relationship.
Whether a taxpayer is transacting
business with customers is determined
on the basis of all of the facts and cir-
cumstances.

(1) [Reserved]

(2) Transactions described in section
475(c)(1)(B)—(i) In general. For purposes
of section 475(c)(1)(B), the term dealer
in securities includes, but is not limited
to, a taxpayer that, in the ordinary
course of the taxpayer’s trade or busi-
ness, regularly holds itself out as being
willing and able to enter into either
side of a transaction enumerated in
section 475(c)(1)(B).

(ii) Examples. The following examples
illustrate the rules of this paragraph
(@)(2). In the following examples, B is a
bank and is not a member of a consoli-
dated group:

Example 1. B regularly offers to enter into
interest rate swaps with other persons in the
ordinary course of its trade or business. B is
willing to enter into interest rate swaps
under which it either pays a fixed interest
rate and receives a floating rate or pays a
floating rate and receives a fixed rate. B is a
dealer in securities under section 475(c)(1)(B),
and the counterparties are its customers.

Example 2. B, in the ordinary course of its
trade or business, regularly holds itself out
as being willing and able to enter into either
side of positions in a foreign currency with
other banks in the interbank market. B’s ac-
tivities in the foreign currency make it a
dealer in securities under section 475(c)(1)(B),
and the other banks in the interbank market
are its customers.

Example 3. B engages in frequent trans-
actions in a foreign currency in the inter-
bank market. Unlike the facts in Example 2,
however, B does not regularly hold itself out
as being willing and able to enter into either
side of positions in the foreign currency, and
all of B’s transactions are driven by its in-
ternal need to adjust its position in the cur-
rency. No other circumstances are present to
suggest that B is a dealer in securities for
purposes of section 475(c)(1)(B). B’s activity
in the foreign currency does not qualify it as
a dealer in securities for purposes of section
475(c)(1)(B), and its transactions in the inter-
bank market are not transactions with cus-
tomers.
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