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must prevent (without regard to sec-
tion 461(f)) and be the only factor pre-
venting a deduction for the taxable 
year of the transfer (or, in the case of 
an accrual method taxpayer, for an 
earlier taxable year for which such 
amount would be accruable) to provide 
for the satisfaction of such liability. 
Nothing in section 461(f) or this section 
shall be construed to give rise to a de-
duction since section 461(f) and this 
section relate only to the timing of de-
ductions which are otherwise allowable 
under the Code. 

(2) [Reserved]. For further guidance, 
see § 1.461–2T(e)(2). 

(3) Examples. The provisions of this 
paragraph are illustrated by the fol-
lowing examples: 

Example 1. A, an individual, makes a gift of 
certain property to B, an individual. A pays 
the entire amount of gift tax assessed 
against him but contests his liability for the 
tax. Section 275(a)(3) provides that gift taxes 
are not deductible. A does not satisfy the re-
quirement of paragraph (a)(1)(iv) of this sec-
tion because a deduction would not be al-
lowed for the taxable year of the transfer 
even if A did not contest his liability to the 
tax. 

Example 2. [Reserved]. For further guid-
ance, see § 1.461–2T(e)(3), Example 2. 

(f) Treatment of money or property 
transferred to an escrowee, trustee, or 
court and treatment of any income attrib-
utable thereto. [Reserved] 

(g) Effective dates. Paragraphs (a) 
through (e) of this section apply to 
transfers of money or property made in 
taxable years beginning after Decem-
ber 31, 1953, and ending after August 16, 
1954. 

[T.D. 6772, 29 FR 15753, Nov. 24, 1964, as 
amended by T.D. 8408, 57 FR 12421, Apr. 10, 
1992; T.D. 9095, 68 FR 65636, Nov. 21, 2003] 

§ 1.461–2T Contested liabilities (tem-
porary). 

(a) and (b) [Reserved]. For further 
guidance, see § 1.461–2(a) and (b). 

(c) Transfer to provide for the satisfac-
tion of an asserted liability—(1) In gen-
eral. (i) A taxpayer may provide for the 
satisfaction of an asserted liability by 
transferring money or other property 
beyond his control to— 

(A) The person who is asserting the 
liability; 

(B) An escrowee or trustee pursuant 
to a written agreement (among the 
escrowee or trustee, the taxpayer, and 
the person who is asserting the liabil-
ity) that the money or other property 
be delivered in accordance with the 
settlement of the contest; 

(C) An escrowee or trustee pursuant 
to an order of the United States or of 
any State or political subdivision 
thereof or any agency or instrumen-
tality of the foregoing, or of a court, 
that the money or other property be 
delivered in accordance with the settle-
ment of the contest; or 

(D) A court with jurisdiction over the 
contest. 

(ii) In order for money or other prop-
erty to be beyond the control of a tax-
payer, the taxpayer must relinquish all 
authority over the money or other 
property. 

(iii) The following are not transfers 
to provide for the satisfaction of an as-
serted liability— 

(A) Purchasing a bond to guarantee 
payment of the asserted liability; 

(B) An entry on the taxpayer’s books 
of account; 

(C) A transfer to an account that is 
within the control of the taxpayer; 

(D) A transfer of any indebtedness of 
the taxpayer or of any promise by the 
taxpayer to provide services or prop-
erty in the future; and 

(E) A transfer to a person (other than 
the person asserting the liability) of 
any stock of the taxpayer or of any 
stock or indebtedness of a person re-
lated to the taxpayer (as defined in sec-
tion 267(b)). 

(c)(2) through (d) [Reserved]. For fur-
ther guidance, see § 1.461–2(c)(2) through 
(d). 

(e) Deduction otherwise allowed—(1) 
[Reserved]. For further guidance, see— 
§ 1.461–2(e)(1). 

(2) Application of economic performance 
rules to transfers under section 461(f). (i) 
A taxpayer using an accrual method of 
accounting is not allowed a deduction 
under section 461(f) in the taxable year 
of the transfer unless economic per-
formance has occurred. 

(ii) Economic performance occurs for 
liabilities requiring payment to an-
other person arising out of any workers 
compensation act or any tort, or any 
other liability designated in § 1.461–4(g), 
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as payments are made to the person to 
which the liability is owed. Except as 
provided in section 468B or the regula-
tions thereunder, economic perform-
ance does not occur when a taxpayer 
transfers money or other property to a 
trust, an escrow account, or a court to 
provide for the satisfaction of an as-
serted workers compensation, tort, or 
other liability designated under § 1.461– 
4(g) that the taxpayer is contesting un-
less the trust, escrow account, or court 
is the person to which the liability is 
owed or the taxpayer’s payment to the 
trust, escrow account, or court dis-
charges the taxpayer’s liability to the 
claimant. Rather, economic perform-
ance occurs in the taxable year the 
taxpayer transfers money or other 
property to the person that is asserting 
the workers compensation, tort, or 
other liability designated under 
‘‘§ 1.461–4(g) that the taxpayer is con-
testing or in the taxable year that pay-
ment is made from a trust, an escrow 
account, or a court registry funded by 
the taxpayer to the person to which 
the liability is owed. 

(3) Examples. The provisions of this 
paragraph (e) are illustrated by the fol-
lowing examples: 

Example 1. [Reserved]. For further guid-
ance, see § 1.461–2(e)(3), Example 1. 

Example 2. Corporation X is a defendant in 
a class action suit for tort liabilities. In 2002, 
X establishes a trust for the purpose of satis-
fying the asserted liability and transfers 
$10,000,000 to the trust. The trust does not 
satisfy the requirements of section 468B or 
the regulations thereunder. In 2004, the 
trustee pays $10,000,000 to the plaintiffs in 
settlement of the litigation. Under para-
graph (e)(2) of this section, economic per-
formance with respect to X’s liability to the 
plaintiffs occurs in 2004. X may deduct the 
$10,000,000 payment to the plaintiffs in 2004. 

(f) [Reserved]. For further guidance, 
see § 1.461–2(f). 

(g) Effective date. (1) Except as other-
wise provided, this section applies to 
transfers of money or other property in 
taxable years beginning after Decem-
ber 31, 1953, and ending after August 16, 
1954. 

(2) Paragraph (c)(1)(iii)(E) of this sec-
tion applies to transfers of any stock of 
the taxpayer or any stock or indebted-
ness of a person related to the taxpayer 
on or after November 19, 2003. 

(3) Paragraph (e)(2)(i) of this section 
applies to transfers of money or other 
property after July 18, 1984. 

(4) Paragraphs (e)(2)(ii) and (e)(3) of 
this section apply to— 

(i) Transfers after July 18, 1984, of 
money or other property to provide for 
the satisfaction of an asserted workers 
compensation or tort liability; and 

(ii) Transfers in taxable years begin-
ning after December 31, 1991, of money 
or other property to provide for the 
satisfaction of asserted liabilities des-
ignated in § 1.461–4(g) (other than liabil-
ities for workers compensation or 
tort). 

[T.D. 9095, 68 FR 65636, Nov. 21, 2003] 

§ 1.461–3 Prepaid interest. [Reserved] 

§ 1.461–4 Economic performance. 

(a) Introduction—(1) In general. For 
purposes of determining whether an ac-
crual basis taxpayer can treat the 
amount of any liability (as defined in 
§ 1.446–1(c)(1)(ii)(B)) as incurred, the all 
events test is not treated as met any 
earlier than the taxable year in which 
economic performance occurs with re-
spect to the liability. 

(2) Overview. Paragraph (b) of this 
section lists exceptions to the eco-
nomic performance requirement. Para-
graph (c) of this section provides cross- 
references to the definitions of certain 
terms for purposes of section 461 (h) 
and the regulations thereunder. Para-
graphs (d) through (m) of this section 
and § 1.461–6 provide rules for deter-
mining when economic performance oc-
curs. Section 1.461–5 provides rules re-
lating to an exception under which cer-
tain recurring items may be incurred 
for the taxable year before the year 
during which economic performance 
occurs. 

(b) Exceptions to the economic perform-
ance requirement. Paragraph 
(a)(2)(iii)(B) of § 1.461–1 provides exam-
ples of liabilities that are taken into 
account under rules that operate with-
out regard to the all events test (in-
cluding economic performance). 

(c) Definitions. The following cross- 
references identify certain terms de-
fined for purposes of section 461(h) and 
the regulations thereunder: 
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