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participants or their beneficiaries. 
Under section 457(b)(6) and this para-
graph (b), an eligible plan of a tax-ex-
empt entity must provide that all 
amounts deferred under the plan, all 
property and rights to property (in-
cluding rights as a beneficiary of a con-
tract providing life insurance protec-
tion) purchased with such amounts, 
and all income attributable to such 
amounts, property, or rights, must re-
main (until paid or made available to 
the participant or beneficiary) solely 
the property and rights of the eligible 
employer (without being restricted to 
the provision of benefits under the 
plan), subject only to the claims of the 
eligible employer’s general creditors. 

(2) Additional requirements. For pur-
poses of paragraph (b)(1) of this sec-
tion, the plan must be unfunded re-
gardless of whether or not the amounts 
were deferred pursuant to a salary re-
duction agreement between the eligible 
employer and the participant. Any 
funding arrangement under an eligible 
plan of a tax-exempt entity that sets 
aside assets for the exclusive benefit of 
participants violates this requirement, 
and amounts deferred are generally im-
mediately includible in the gross in-
come of plan participants and bene-
ficiaries. Nothing in this paragraph (b) 
prohibits an eligible plan from permit-
ting participants and their bene-
ficiaries to make an election among 
different investment options available 
under the plan, such as an election af-
fecting the investment of the amounts 
described in paragraph (b)(1) of this 
section. 

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR 
51447, Aug. 27, 2003] 

§ 1.457–9 Effect on eligible plans when 
not administered in accordance 
with eligibility requirements. 

(a) Eligible governmental plans. A plan 
of a State ceases to be an eligible gov-
ernmental plan on the first day of the 
first plan year beginning more than 180 
days after the date on which the Com-
missioner notifies the State in writing 
that the plan is being administered in 
a manner that is inconsistent with one 
or more of the requirements of §§ 1.457– 
3 through 1.457–8 or 1.447–10. However, 
the plan may correct the plan incon-
sistencies specified in the written noti-

fication before the first day of that 
plan year and continue to maintain 
plan eligibility. If a plan ceases to be 
an eligible governmental plan, 
amounts subsequently deferred by par-
ticipants will be includible in income 
when deferred, or, if later, when the 
amounts deferred cease to be subject to 
a substantial risk of forfeiture, as pro-
vided at § 1.457–11. Amounts deferred 
before the date on which the plan 
ceases to be an eligible governmental 
plan, and any earnings thereon, will be 
treated as if the plan continues to be 
an eligible governmental plan and will 
not be includible in participant’s or 
beneficiary’s gross income until paid to 
the participant or beneficiary. 

(b) Eligible plans of tax-exempt entities. 
A plan of a tax-exempt entity ceases to 
be an eligible plan on the first day that 
the plan fails to satisfy one or more of 
the requirements of §§ 1.457–3 through 
1.457–8, or § 1.457–10. See § 1.457–11 for 
rules regarding the treatment of an in-
eligible plan. 

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR 
51447, Aug. 27, 2003] 

§ 1.457–10 Miscellaneous provisions. 
(a) Plan terminations and frozen 

plans—(1) In general. An eligible em-
ployer may amend its plan to elimi-
nate future deferrals for existing par-
ticipants or to limit participation to 
existing participants and employees. 
An eligible plan may also contain pro-
visions that permit plan termination 
and permit amounts deferred to be dis-
tributed on termination. In order for a 
plan to be considered terminated, 
amounts deferred under an eligible 
plan must be distributed to all plan 
participants and beneficiaries as soon 
as administratively practicable after 
termination of the eligible plan. The 
mere provision for, and making of, dis-
tributions to participants or bene-
ficiaries upon a plan termination will 
not cause an eligible plan to cease to 
satisfy the requirements of section 
457(b) or the regulations. 

(2) Employers that cease to be eligible 
employers—(i) Plan not terminated. An 
eligible employer that ceases to be an 
eligible employer may no longer main-
tain an eligible plan. If the employer 
was a tax-exempt entity and the plan is 
not terminated as permitted under 
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