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excess of the deferral. Neither plan des-
ignates the $15,000 contribution as a catch-up
permitted under each plan’s special section
457 catch-up provisions.

(ii) Conclusion. For purposes of applying
this section to Participant F for 2006, the
maximum exclusion is $20,000. This is equal
to the sum of $15,000 plus $5,000, which is the
age 50 catch-up amount. Thus, F has an ex-
cess amount of $10,000 which is treated as an
excess deferral for Participant F for 2006
under §1.457-4(e).

Example 2. (i) Facts. Participant E, who will
turn 63 on April 1, 2006, participates in four
eligible plans during 2006 Plan W which is an
eligible governmental plan; and Plans X, Y,
and Z which are each eligible plans of three
different tax-exempt entities. For 2006, the
limitation that applies to Participant E
under all four plans under §1.457-4 (c)(1)(i)(A)
is $15,000. For 2006, the additional age 50
catch-up limitation that applies to Partici-
pant E under all four plans under §1.457-4
(€)(2) is $5,000. Further, for 2006, different
limitations under §1.457-4(c)(3) and
(©)(3)(ii)(B) apply to Participant E under
each of these plans, as follows: under Plan W,
the underutilized limitation under §1.457-4
(©)(3)(ii)(B) is $7,000; under Plan X, the under-
utilized limitation under §1.457-4 (c)(3)(ii)(B)
is $2,000; under Plan Y, the underutilized lim-
itation under §1.457-4 (c)(3)(ii)(B) is $8,000;
and under Plan Z, §1.457-4 (c)(3) is not appli-
cable since normal retirement age is age 62
under Plan Z. Participant E’s includible
compensation is in each case in excess of any
applicable deferral.

(ii) Conclusion. For purposes of applying
this section to Participant E for 2006, Partic-
ipant E could elect to defer $23,000 under
Plan Y, which is the maximum deferral limi-
tation under §1.457-4 (c)(1) through (3), and
to defer no amount under Plans W, X, and Z.
The $23,000 maximum amount is equal to the
sum of $15,000 plus $8,000, which is the catch-
up amount applicable to Participant E under
Plan Y and which is the largest catch-up
amount applicable to Participant E under
any of the four plans for 2006. Alternatively,
Participant E could instead elect to defer the
following combination of amounts: an aggre-
gate total of $20,000 to any of the four plans;
or $22,000 to Plan W and none to any of the
other three plans.

(iii) If the underutilized amount under
Plans W, X, and Y for 2006 were in each case
zero (because E had always contributed the
maximum amount or E was a new partici-
pant) or an amount not in excess of $5,000,
the maximum exclusion under this section
would be $20,000 for Participant E for 2006
($15,000 plus the $5,000 age 50 catch-up
amount), which Participant E could con-
tribute to any of the plans.

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR
51446, Aug. 26, 2003]
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§1.457-6 Timing of distributions under
eligible plans.

(a) In general. Except as provided in
paragraph (c) of this section (relating
to distributions on account of an un-
foreseeable emergency), paragraph (e)
of this section (relating to distribu-
tions of small accounts), §1.457-10(Q)
(relating to plan terminations), or
§1.457-10(c) (relating to domestic rela-
tions orders), amounts deferred under
an eligible governmental plan may not
be paid to a participant or beneficiary
before the participant has a severance
from employment with the eligible em-
ployer or when the participant attains
age 70%, if earlier. For rules relating to
loans, see paragraph (f) of this section.
This section does not apply to distribu-
tions of excess amounts under §1.457-
4(e). However, except to the extent set
forth by the Commissioner in revenue
rulings, notices, and other guidance
published in the Internal Revenue Bul-
letin, this section applies to amounts
held in a separate account for eligible
rollover distributions maintained by an
eligible governmental plan as described
in §1.457-10(e)(2).

(b) Severance from employment—(1) Em-
ployees. An employee has a severance
from employment with the eligible em-
ployer if the employee dies, retires, or
otherwise has a severance from em-
ployment with the eligible employer.
See regulations under section 401(k) for
additional guidance concerning sever-
ance from employment.

(2) Independent contractors—(i) In gen-
eral. An independent contractor is con-
sidered to have a severance from em-
ployment with the eligible employer
upon the expiration of the contract (or
in the case of more than one contract,
all contracts) under which services are
performed for the eligible employer if
the expiration constitutes a good-faith
and complete termination of the con-
tractual relationship. An expiration
does not constitute a good faith and
complete termination of the contrac-
tual relationship if the eligible em-
ployer anticipates a renewal of a con-
tractual relationship or the inde-
pendent contractor becoming an em-
ployee. For this purpose, an eligible
employer is considered to anticipate
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the renewal of the contractual rela-
tionship with an independent con-
tractor if it intends to contract again
for the services provided under the ex-
pired contract, and neither the eligible
employer nor the independent con-
tractor has eliminated the independent
contractor as a possible provider of
services under any such new contract.
Further, an eligible employer is consid-
ered to intend to contract again for the
services provided under an expired con-
tract if the eligible employer’s doing so
is conditioned only upon incurring a
need for the services, the availability
of funds, or both.

(ii) Special rule. Notwithstanding
paragraph (b)(2)(i) of this section, the
plan is considered to satisfy the re-
quirement described in paragraph (a) of
this section that no amounts deferred
under the plan be paid or made avail-
able to the participant before the par-
ticipant has a severance from employ-
ment with the eligible employer if,
with respect to amounts payable to a
participant who is an independent con-
tractor, an eligible plan provides that—

(A) No amount will be paid to the
participant before a date at least 12
months after the day on which the con-
tract expires under which services are
performed for the eligible employer (or,
in the case of more than one contract,
all such contracts expire); and

(B) No amount payable to the partici-
pant on that date will be paid to the
participant if, after the expiration of
the contract (or contracts) and before
that date, the participant performs
services for the eligible employer as an
independent contractor or an em-
ployee.

(c) Rules applicable to distributions for
unforeseeable emergencies—(1) In general.
An eligible plan may permit a distribu-
tion to a participant or beneficiary
faced with an unforeseeable emer-
gency. The distribution must satisfy
the requirements of paragraph (c)(2) of
this section.

(2) Requirements—(i) Unforeseeable
emergency defined. An unforeseeable
emergency must be defined in the plan
as a severe financial hardship of the
participant or beneficiary resulting
from an illness or accident of the par-
ticipant or beneficiary, the partici-
pant’s or beneficiary’s spouse, or the
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participant’s or beneficiary’s depend-
ent (as defined in section 152(a)); loss of
the participant’s or beneficiary’s prop-
erty due to casualty (including the
need to rebuild a home following dam-
age to a home not otherwise covered by
homeowner’s insurance, e.g., as a result
of a natural disaster); or other similar
extraordinary and unforeseeable cir-
cumstances arising as a result of
events beyond the control of the par-
ticipant or the beneficiary. For exam-
ple, the imminent foreclosure of or
eviction from the participant’s or bene-
ficiary’s primary residence may con-
stitute an unforeseeable emergency. In
addition, the need to pay for medical
expenses, including non-refundable
deductibles, as well as for the cost of
prescription drug medication, may con-
stitute an unforeseeable emergency.
Finally, the need to pay for the funeral
expenses of a spouse or a dependent (as
defined in section 152(a)) may also con-
stitute an unforeseeable emergency.
Except as otherwise specifically pro-
vided in this paragraph (c)(2)(i), the
purchase of a home and the payment of
college tuition are not unforeseeable
emergencies under this paragraph
©@)().

(ii) Unforeseeable emergency distribu-
tion standard. Whether a participant or
beneficiary is faced with an unforesee-
able emergency permitting a distribu-
tion under this paragraph (c) is to be
determined based on the relevant facts
and circumstances of each case, but, in
any case, a distribution on account of
unforeseeable emergency may not be
made to the extent that such emer-
gency is or may be relieved through re-
imbursement or compensation from in-
surance or otherwise, by liquidation of
the participant’s assets, to the extent
the liquidation of such assets would
not itself cause severe financial hard-
ship, or by cessation of deferrals under
the plan.

(iii) Distribution necessary to satisfy
emergency need. Distributions because
of an unforeseeable emergency must be
limited to the amount reasonably nec-
essary to satisfy the emergency need
(which may include any amounts nec-
essary to pay any federal, state, or
local income taxes or penalties reason-
ably anticipated to result from the dis-
tribution).
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(d) Minimum required distributions for
eligible plans. In order to be an eligible
plan, a plan must meet the distribution
requirements of section 457(d)(1) and
(2). Under section 457(d)(2), a plan must
meet the minimum distribution re-
quirements of section 401(a)(9). See sec-
tion 401(a)(9) and the regulations there-
under for these requirements. Section
401(a)(9) requires that a plan begin life-
time distributions to a participant no
later than April 1 of the calendar year
following the later of the calendar year
in which the participant attains age
70%2 or the calendar year in which the
participant retires.

(e) Distributions of smaller accounts—
(1) In general. An eligible plan may pro-
vide for a distribution of all or a por-
tion of a participant’s benefit if this
paragraph (e)(1) is satisfied. This para-
graph (e)(1) is satisfied if the partici-
pant’s total amount deferred (the par-
ticipant’s total account balance) which
is not attributable to rollover con-
tributions (as defined in section
411(a)(11)(D)) is not in excess of the dol-
lar limit under section 411(a)(11)(A), no
amount has been deferred under the
plan by or for the participant during
the two-year period ending on the date
of the distribution, and there has been
no prior distribution under the plan to
the participant under this paragraph
(e). An eligible plan is not required to
permit distributions under this para-
graph (e).

(2) Alternative provisions possible. Con-
sistent with the provisions of para-
graph (e)(1) of this section, a plan may
provide that the total amount deferred
for a participant or beneficiary will be
distributed automatically to the par-
ticipant or beneficiary if the require-
ments of paragraph (e)(1) of this sec-
tion are met. Alternatively, if the re-
quirements of paragraph (e)(1) of this
section are met, the plan may provide
for the total amount deferred for a par-
ticipant or beneficiary to be distrib-
uted to the participant or beneficiary
only if the participant or beneficiary so
elects. The plan is permitted to sub-
stitute a specified dollar amount that
is less than the total amount deferred.
In addition, these two alternatives can
be combined; for example, a plan could
provide for automatic distributions for
up to $500, but allow a participant or
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beneficiary to elect a distribution if
the total account balance is above $500.

(f) Loans from eligible plans—(1) Eligi-
ble plans of tax-exempt entities. If a par-
ticipant or beneficiary receives (di-
rectly or indirectly) any amount de-
ferred as a loan from an eligible plan of
a tax-exempt entity, that amount will
be treated as having been paid or made
available to the individual as a dis-
tribution under the plan, in violation
of the distribution requirements of sec-
tion 457(d).

(2) Eligible governmental plans. The de-
termination of whether the availability
of a loan, the making of a loan, or a
failure to repay a loan made from a
trustee (or a person treated as a trust-
ee under section 457(g)) of an eligible
governmental plan to a participant or
beneficiary is treated as a distribution
(directly or indirectly) for purposes of
this section, and the determination of
whether the availability of the loan,
the making of the loan, or a failure to
repay the loan is in any other respect
a violation of the requirements of sec-
tion 457(b) and the regulations, depends
on the facts and circumstances. Among
the facts and circumstances are wheth-
er the loan has a fixed repayment
schedule and bears a reasonable rate of
interest, and whether there are repay-
ment safeguards to which a prudent
lender would adhere. Thus, for exam-
ple, a loan must bear a reasonable rate
of interest in order to satisfy the exclu-
sive benefit requirement of section
457(g)(1) and §1.457-8(a)(1). See also
§1.457-7(b)(3) relating to the applica-
tion of section 72(p) with respect to the
taxation of a loan made under an eligi-
ble governmental plan, and §1.72(p)-1
relating to section 72(p)(2).

(3) Example. The provisions of para-
graph (f)(2) of this section are illus-
trated by the following example:

Example. (i) Facts. Eligible Plan X of State
Y is funded through Trust Z. Plan X permits
an employee’s account balance under Plan X
to be paid in a single sum at severance from
employment with State Y. Plan X includes a
loan program under which any active em-
ployee with a vested account balance may
receive a loan from Trust Z. Loans are made
pursuant to plan provisions regarding loans
that are set forth in the plan under which
loans bear a reasonable rate of interest and
are secured by the employee’s account bal-
ance. In order to avoid taxation under §1.457-
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7(b)(3) and section 72(p)(1), the plan provi-
sions limit the amount of loans and require
loans to be repaid in level installments as re-
quired under section 72(p)(2). Participant J’s
vested account balance under Plan X is
$50,000. J receives a loan from Trust Z in the
amount of $5,000 on December 1, 2003, to be
repaid in level installments made quarterly
over the 5-year period ending on November
30, 2008. Participant J makes the required re-
payments until J has a severance from em-
ployment from State Y in 2005 and subse-
quently fails to repay the outstanding loan
balance of $2,250. The $2,250 loan balance is
offset against J’s $80,000 account balance
benefit under Plan X, and J elects to be paid
the remaining $77,750 in 2005.

(ii) Conclusion. The making of the loan to
J will not be treated as a violation of the re-
quirements of section 457(b) or the regula-
tions. The cancellation of the loan at sever-
ance from employment does not cause Plan
X to fail to satisfy the requirements for plan
eligibility under section 457. In addition, be-
cause the loan satisfies the maximum
amount and repayment requirements of sec-
tion 72(p)(2), J is not required to include any
amount in income as a result of the loan
until 2005, when J has income of $2,250 as a
result of the offset (which is a permissible
distribution under this section) and income
of $77,750 as a result of the distribution made
in 2005.

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR
51446, Aug. 27, 2003]

§1.457-7 Taxation of
Under Eligible Plans.

(a) General rules for when amounts are
included in gross income. The rules for
determining when an amount deferred
under an eligible plan is includible in
the gross income of a participant or
beneficiary depend on whether the plan
is an eligible governmental plan or an
eligible plan of a tax-exempt entity.
Paragraph (b) of this section sets forth
the rules for an eligible governmental
plan. Paragraph (c) of this section sets
forth the rules for an eligible plan of a
tax-exempt entity.

(b) Amounts included in gross income
under an eligible governmental plan—(1)
Amounts included in gross income in year
paid under an eligible governmental plan.
Except as provided in paragraphs (b)(2)
and (3) of this section (or in §1.457-10(c)
relating to payments to a spouse or
former spouse pursuant to a qualified
domestic relations order), amounts de-
ferred under an eligible governmental
plan are includible in the gross income
of a participant or beneficiary for the
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taxable year in which paid to the par-
ticipant or beneficiary under the plan.

(2) Rollovers to individual retirement ar-
rangements and other eligible retirement
plans. A trustee-to-trustee transfer in
accordance with section 401(a)(31) (gen-
erally referred to as a direct rollover)
from an eligible government plan is
not includible in gross income of a par-
ticipant or beneficiary in the year
transferred. In addition, any payment
made from an eligible government plan
in the form of an eligible rollover dis-
tribution (as defined in section
402(c)(4)) is not includible in gross in-
come in the year paid to the extent the
payment is transferred to an eligible
retirement plan (as defined in section
402(c)(8)(B)) within 60 days, including
the transfer to the eligible retirement
plan of any property distributed from
the eligible governmental plan. For
this purpose, the rules of section
402(c)(2) through (7) and (9) apply. Any
trustee-to-trustee transfer under this
paragraph (b)(2) from an eligible gov-
ernment plan is a distribution that is

subject to the distribution require-
ments of §1.457-6.
(3) Amounts taxable under section

72(p)(1). In accordance with section
72(p), the amount of any loan from an
eligible governmental plan to a partici-
pant or beneficiary (including any
pledge or assignment treated as a loan
under section 72(p)(1)(B)) is treated as
having been received as a distribution
from the plan under section 72(p)(1), ex-
cept to the extent set forth in section
72(p)(2) (relating to loans that do not
exceed a maximum amount and that
are repayable in accordance with cer-
tain terms) and §1.72(p)-1. Thus, except
to the extent a loan satisfies section
72(p)(2), any amount loaned from an el-
igible governmental plan to a partici-
pant or beneficiary (including any
pledge or assignment treated as a loan
under section 72(p)(1)(B)) is includible
in the gross income of the participant
or beneficiary for the taxable year in
which the loan is made. See generally
§1.72(p)-1.

(4) Examples. The provisions of this
paragraph (b) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Eligible Plan G of a

governmental entity permits distribution of
benefits in a single sum or in installments of

175



