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8. Custodial accounts and contracts de-
scribed in section 401(f) are treated as
trusts under the rules described in
§1.457-8(a)(2).

[T.D. 9075, 68 FR 41234, July 11, 2003; 68 FR
51446, Aug. 27, 2003]

§1.457-3 General introduction to eligi-
ble plans.

(a) Compliance in form and operation.
An eligible plan is a written plan estab-
lished and maintained by an eligible
employer that is maintained, in both
form and operation, in accordance with
the requirements of §§1.457-4 through
1.457-10. An eligible plan must contain
all the material terms and conditions
for benefits under the plan. An eligible
plan may contain certain optional fea-
tures not required for plan eligibility
under section 457(b), such as distribu-
tions for unforeseeable emergencies,
loans, plan-to-plan transfers, addi-
tional deferral elections, acceptance of
rollovers to the plan, and distributions
of smaller accounts to eligible partici-
pants. However, except as otherwise
specifically provided in §§81.457-4
through 1.457-10, if an eligible plan con-
tains any optional provisions, the op-
tional provisions must meet, in both
form and operation, the relevant re-
quirements under section 457 and
§§1.457-2 through 1.457-10.

(b) Treatment as single plan. In any
case in which multiple plans are used
to avoid or evade the requirements of
§§1.457-4 through 1.457-10, the Commis-
sioner may apply the rules under
§§1.457-4 through 1.457-10 as if the plans
were a single plan. See also §1.457-
4(c)(3)(v) (requiring an eligible em-
ployer to have no more than one nor-
mal retirement age for each partici-
pant under all of the eligible plans it
sponsors), the second sentence of
§1.457-4(e)(2) (treating deferrals under
all eligible plans under which an indi-
vidual participates by virtue of his or
her relationship with a single employer
as a single plan for purposes of deter-
mining excess deferrals), and §1.457-5
(combining annual deferrals under all
eligible plans).

[T.D. 9075, 68 FR 41234, July 11, 2003]
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§1.457-4 Annual deferrals,
limitations, and deferral
ments under eligible plans.

(a) Taxation of annual deferrals. An-
nual deferrals that satisfy the require-
ments of paragraphs (b) and (c) of this
section are excluded from the gross in-
come of a participant in the year de-
ferred or contributed and are not in-
cludible in gross income until paid to
the participant in the case of an eligi-
ble governmental plan, or until paid or
otherwise made available to the partic-
ipant in the case of an eligible plan of
a tax-exempt entity. See §1.457-7.

(b) Agreement for deferral. In order to
be an eligible plan, the plan must pro-
vide that compensation may be de-
ferred for any calendar month by sal-
ary reduction only if an agreement pro-
viding for the deferral has been entered
into before the first day of the month
in which the compensation is paid or
made available. A new employee may
defer compensation payable in the cal-
endar month during which the partici-
pant first becomes an employee if an
agreement providing for the deferral is
entered into on or before the first day
on which the participant performs
services for the eligible employer. An
eligible plan may provide that if a par-
ticipant enters into an agreement pro-
viding for deferral by salary reduction
under the plan, the agreement will re-
main in effect until the participant re-
vokes or alters the terms of the agree-
ment. Nonelective employer contribu-
tions are treated as being made under
an agreement entered into before the
first day of the calendar month.

(¢) Maximum deferral limitations—(1)
Basic annual limitation. (i) Except as de-
scribed in paragraphs (c)(2) and (3) of
this section, in order to be an eligible
plan, the plan must provide that the
annual deferral amount for a taxable
year (the plan ceiling) may not exceed
the lesser of—

(A) The applicable annual dollar
amount specified in section 457(e)(15):
$11,000 for 2002; $12,000 for 2003; $13,000
for 2004; $14,000 for 2005; and $15,000 for
2006 and thereafter. After 2006, the
$15,000 amount is adjusted for cost-of-
living in the manner described in para-
graph (c)(4) of this section; or
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