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Years of including additional amounts
Year of receipt Ar‘r(l:giti/r;tdre-
1961 1962 1963
Total additional amounts to be included under section 456(d)(1) 2,500 1,500 500

(3) Having included the additional amounts
as required by section 456(d)(1), and assuming
such amounts were actually included in
gross income in the 3 taxable years preceding
the first taxable year for which the election

is effective, X Corporation is entitled to de-
duct under section 456(d)(2) in the year of in-
clusion and in each of the succeeding 4 years
an amount equal to one-fifth of the amounts
included, as follows:

Years of deduction
Year of inclusion Amount
1961 1962 1963 1964 1965 1966 1967
1961 ... $2,500 $500 $500 $500 $500 $500 | coveceeee
1962 1,500 | oo 300 300 300 300 $300
1963 ... L5100 I AU I 100 100 100 100
Total amount deductible under section
456(d)(2) 500 800 900 900 900 400 100

(4) The net result of the inclusions under

section 456(d)(2)

may be summarized as fol-

section 456(d)(1) and the deductions under lows:
1961 1962 1963 1964 1965 1966 1967 1968
Amount includible under section 456(a) ... $500 | $1,500 | $2,500 | $3,000 | $3,000 | $3,000 | $3,000 | $3,000
Amount includible under section 456(d)(1) ... 2,500 1,500 500 | orvevveeen | eerreenieee | e | s | e
Total ..... 3,000 3,000 3,000 3,000 3,000 3,000 3,000 3,000
Amount deductible under section 456(d)(2) ......... 500 800 900 900 900 400 100 | .o
Net amount reportable under section 456 2,500 2,200 2,100 2,100 2,100 2,600 2,900 3,000

[T.D. 6937, 32 FR 16396, Nov. 30. 1967]

§1.457-1 General overviews of section
457.

Section 457 provides rules for non-
qualified deferred compensation plans
established by eligible employers as de-
fined under §1.457-2(d). Eligible em-
ployers can establish either deferred
compensation plans that are eligible
plans and that meet the requirements
of section 457(b) and 8§1.457-3 through
1.457-10, or deferred compensation
plans or arrangements that do not
meet the requirements of section 457(b)
and 881.457-3 through 1.457-10 and that
are subject to tax treatment under sec-
tion 457(f) and §1.457-11.

[T.D. 9075, 68 FR 41234, July 11, 2003]

§1.457-2 Definitions.

This section sets forth the definitions
that are used under §§1.457-1 through
1.457-11.

(@) Amount(s) deferred. Amount(s) de-
ferred means the total annual deferrals
under an eligible plan in the current
and prior years, adjusted for gain or
loss. Except as provided at §§1.457-
4(c)(1)(iii) and 1.457-6(a), amount(s) de-
ferred includes any rollover amount
held by an eligible plan as provided
under §1.457-10(e).

(b) Annual deferral(s)—(1) Annual de-
ferral(s) means, with respect to a tax-
able year, the amount of compensation
deferred under an eligible plan, wheth-
er by salary reduction or by nonelec-
tive employer contribution. The
amount of compensation deferred
under an eligible plan is taken into ac-
count as an annual deferral in the tax-
able year of the participant in which
deferred, or, if later, the year in which
the amount of compensation deferred is
no longer subject to a substantial risk
of forfeiture.
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(2) If the amount of compensation de-
ferred under the plan during a taxable
year is not subject to a substantial risk
of forfeiture, the amount taken into
account as an annual deferral is not ad-
justed to reflect gain or loss allocable
to the compensation deferred. If, how-
ever, the amount of compensation de-
ferred under the plan during the tax-
able year is subject to a substantial
risk of forfeiture, the amount of com-
pensation deferred that is taken into
account as an annual deferral in the
taxable year in which the substantial
risk of forfeiture lapses must be ad-
justed to reflect gain or loss allocable
to the compensation deferred until the
substantial risk of forfeiture lapses.

(3) If the eligible plan is a defined
benefit plan within the meaning of sec-
tion 414(j), the annual deferral for a
taxable year is the present value of the
increase during the taxable year of the
participant’s accrued benefit that is
not subject to a substantial risk of for-
feiture (disregarding any such increase
attributable to prior annual deferrals).
For this purpose, present value must be
determined using actuarial assump-
tions and methods that are reasonable
(both individually and in the aggre-
gate), as determined by the Commis-
sioner.

(4) For purposes solely of applying
§1.457-4 to determine the maximum
amount of the annual deferral for a
participant for a taxable year under an
eligible plan, the maximum amount is
reduced by the amount of any deferral
for the participant under a plan de-
scribed at paragraph (k)(4)(i) of this
section (relating to certain plans in ex-
istence before January 1, 1987) as if
that deferral were an annual deferral
under another eligible plan of the em-
ployer.

(c) Beneficiary. Beneficiary means a
person who is entitled to benefits in re-
spect of a participant following the
participant’s death or an alternate
payee as described in §1.457-10(c).

(d) Catch-up. Catch-up amount or
catch-up limitation for a participant
for a taxable year means the annual de-
ferral permitted under section 414(v)
(as described in §1.457-4(c)(2)) or sec-
tion 457(b)(3) (as described in §1.457-
4(c)(3)) to the extent the amount of the
annual deferral for the participant for

§1.457-2

the taxable year is permitted to exceed
the plan ceiling applicable under sec-
tion 457(b)(2) (as described in §1.457-
4(c)(1)).

(e) Eligible employer. Eligible employer
means an entity that is a State that
establishes a plan or a tax-exempt enti-
ty that establishes a plan. The per-
formance of services as an independent
contractor for a State or local govern-
ment or a tax-exempt entity is treated
as the performance of services for an
eligible employer. The term eligible em-
ployer does not include a church as de-
fined in section 3121(w)(3)(A), a quali-
fied church-controlled organization as
defined in section 3121(w)(3)(B), or the
Federal government or any agency or
instrumentality thereof. Thus, for ex-
ample, a nursing home which is associ-
ated with a church, but which is not
itself a church (as defined in section
3121(w)(3)(A)) or a qualified church-con-
trolled organization as defined in sec-
tion 3121(w)(3)(B)), would be an eligible
employer if it is a tax-exempt entity as
defined in paragraph (m) of this sec-
tion.

(f) Eligible plan. An eligible plan is a
plan that meets the requirements of
§§1.457-3 through 1.457-10 that is estab-
lished and maintained by an eligible
employer. An eligible governmental plan
is an eligible plan that is established
and maintained by an eligible em-
ployer as defined in paragraph (I) of
this section. An arrangement does not
fail to constitute a single eligible gov-
ernmental plan merely because the ar-
rangement is funded through more
than one trustee, custodian, or insur-
ance carrier. An eligible plan of a tax-ex-
empt entity is an eligible plan that is es-
tablished and maintained by an eligible
employer as defined in paragraph (m)
of this section.

(g9) Includible compensation. Includible
compensation of a participant means,
with respect to a taxable year, the par-
ticipant’s compensation, as defined in
section 415(c)(3), for services performed
for the eligible employer. The amount
of includible compensation is deter-
mined without regard to any commu-
nity property laws.

(h) Ineligible plan. Ineligible plan
means a plan established and main-
tained by an eligible employer that is
not maintained in accordance with
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§§1.457-3 through 1.457-10. A plan that
is not established by an eligible em-
ployer as defined in paragraph (e) of
this section is neither an eligible nor
an ineligible plan.

(i) Nonelective employer contribution. A
nonelective employer contribution is a
contribution made by an eligible em-
ployer for the participant with respect
to which the participant does not have
the choice to receive the contribution
in cash or property. Solely for purposes
of section 457 and 8§1.457-2 through
1.457-11, the term nonelective employer
contribution includes employer con-
tributions that would be described in
section 401(m) if they were contribu-
tions to a qualified plan.

(J) Participant. Participant in an eligi-
ble plan means an individual who is
currently deferring compensation, or
who has previously deferred compensa-
tion under the plan by salary reduction
or by nonelective employer contribu-
tion and who has not received a dis-
tribution of his or her entire benefit
under the eligible plan. Only individ-
uals who perform services for the eligi-
ble employer, either as an employee or
as an independent contractor, may
defer compensation under the eligible
plan.

(k) Plan. Plan includes any agree-
ment or arrangement between an eligi-
ble employer and a participant or par-
ticipants (including an individual em-
ployment agreement) under which the
payment of compensation is deferred
(whether by salary reduction or by
nonelective employer contribution).
The following types of plans are not
treated as agreements or arrangements
under which compensation is deferred:
a bona fide vacation leave, sick leave,
compensatory time, severance pay, dis-
ability pay, or death benefit plan de-
scribed in section 457(e)(11)(A)(i) and
any plan paying length of service
awards to bona fide volunteers (and
their beneficiaries) on account of quali-
fied services performed by such volun-
teers as described in section
457(e)(11)(A)(ii). Further, the term plan
does not include any of the following
(and section 457 and §§1.457-2 through
1.457-11 do not apply to any of the fol-
lowing)—

(1) Any nonelective deferred com-
pensation under which all individuals

26 CFR Ch. | (4-1-04 Edition)

(other than those who have not satis-
fied any applicable initial service re-
quirement) with the same relationship
with the eligible employer are covered
under the same plan with no individual
variations or options under the plan as
described in section 457(e)(12), but only
to the extent the compensation is at-
tributable to services performed as an
independent contractor;

(2) An agreement or arrangement de-
scribed in §1.457-11(b);

(3) Any plan satisfying the conditions
in section 1107(c)(4) of the Tax Reform
Act of 1986 (100 Stat. 2494) (TRA ’86) (re-
lating to certain plans for State
judges); and

(4) Any of the following plans or ar-
rangements (to which specific transi-
tional statutory exclusions apply)—

(i) A plan or arrangement of a tax-ex-
empt entity in existence prior to Janu-
ary 1, 1987, if the conditions of section
1107(c)(3)(B) of the TRA ’86, as amended
by section 1011(e)(6) of the Technical
and Miscellaneous Revenue Act of 1988
(102 stat. 3700) (TAMRA), are satisfied
(see §1.457-2(b)(4) for a special rule re-
garding such plan);

(i) A collectively bargained nonelec-
tive deferred compensation plan in ef-
fect on December 31, 1987, if the condi-
tions of section 6064(d)(2) of TAMRA
are satisfied;

(iii) Amounts described in section
6064(d)(3) of TAMRA (relating to cer-
tain nonelective deferred compensation
arrangements in effect before 1989); and

(iv) Any plan satisfying the condi-
tions in section 1107(c)(4) or (5) of TRA
’86 (relating to certain plans for certain
individuals with respect to which the
Service issued guidance before 1977).

(I) State. State means a State (treat-
ing the District of Columbia as a State
as provided under section 7701(a)(10)), a
political subdivision of a State, and
any agency or instrumentality of a
State.

(m) Tax-exempt entity. Tax-exempt en-
tity includes any organization exempt
from tax under subtitle A of the Inter-
nal Revenue Code, except that a gov-
ernmental unit (including an inter-
national governmental organization) is
not a tax-exempt entity.

(n) Trust. Trust means a trust de-
scribed under section 457(g) and §1.457-
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8. Custodial accounts and contracts de-
scribed in section 401(f) are treated as
trusts under the rules described in
§1.457-8(a)(2).

[T.D. 9075, 68 FR 41234, July 11, 2003; 68 FR
51446, Aug. 27, 2003]

§1.457-3 General introduction to eligi-
ble plans.

(a) Compliance in form and operation.
An eligible plan is a written plan estab-
lished and maintained by an eligible
employer that is maintained, in both
form and operation, in accordance with
the requirements of §§1.457-4 through
1.457-10. An eligible plan must contain
all the material terms and conditions
for benefits under the plan. An eligible
plan may contain certain optional fea-
tures not required for plan eligibility
under section 457(b), such as distribu-
tions for unforeseeable emergencies,
loans, plan-to-plan transfers, addi-
tional deferral elections, acceptance of
rollovers to the plan, and distributions
of smaller accounts to eligible partici-
pants. However, except as otherwise
specifically provided in §§81.457-4
through 1.457-10, if an eligible plan con-
tains any optional provisions, the op-
tional provisions must meet, in both
form and operation, the relevant re-
quirements under section 457 and
§§1.457-2 through 1.457-10.

(b) Treatment as single plan. In any
case in which multiple plans are used
to avoid or evade the requirements of
§§1.457-4 through 1.457-10, the Commis-
sioner may apply the rules under
§§1.457-4 through 1.457-10 as if the plans
were a single plan. See also §1.457-
4(c)(3)(v) (requiring an eligible em-
ployer to have no more than one nor-
mal retirement age for each partici-
pant under all of the eligible plans it
sponsors), the second sentence of
§1.457-4(e)(2) (treating deferrals under
all eligible plans under which an indi-
vidual participates by virtue of his or
her relationship with a single employer
as a single plan for purposes of deter-
mining excess deferrals), and §1.457-5
(combining annual deferrals under all
eligible plans).

[T.D. 9075, 68 FR 41234, July 11, 2003]

§1.457-4

deferral
agree-

§1.457-4 Annual deferrals,
limitations, and deferral
ments under eligible plans.

(a) Taxation of annual deferrals. An-
nual deferrals that satisfy the require-
ments of paragraphs (b) and (c) of this
section are excluded from the gross in-
come of a participant in the year de-
ferred or contributed and are not in-
cludible in gross income until paid to
the participant in the case of an eligi-
ble governmental plan, or until paid or
otherwise made available to the partic-
ipant in the case of an eligible plan of
a tax-exempt entity. See §1.457-7.

(b) Agreement for deferral. In order to
be an eligible plan, the plan must pro-
vide that compensation may be de-
ferred for any calendar month by sal-
ary reduction only if an agreement pro-
viding for the deferral has been entered
into before the first day of the month
in which the compensation is paid or
made available. A new employee may
defer compensation payable in the cal-
endar month during which the partici-
pant first becomes an employee if an
agreement providing for the deferral is
entered into on or before the first day
on which the participant performs
services for the eligible employer. An
eligible plan may provide that if a par-
ticipant enters into an agreement pro-
viding for deferral by salary reduction
under the plan, the agreement will re-
main in effect until the participant re-
vokes or alters the terms of the agree-
ment. Nonelective employer contribu-
tions are treated as being made under
an agreement entered into before the
first day of the calendar month.

(¢) Maximum deferral limitations—(1)
Basic annual limitation. (i) Except as de-
scribed in paragraphs (c)(2) and (3) of
this section, in order to be an eligible
plan, the plan must provide that the
annual deferral amount for a taxable
year (the plan ceiling) may not exceed
the lesser of—

(A) The applicable annual dollar
amount specified in section 457(e)(15):
$11,000 for 2002; $12,000 for 2003; $13,000
for 2004; $14,000 for 2005; and $15,000 for
2006 and thereafter. After 2006, the
$15,000 amount is adjusted for cost-of-
living in the manner described in para-
graph (c)(4) of this section; or
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