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T does not take rollover contributions into
account for purposes of the plan’s limits on
amounts deferred that conform to §1.457-4(c).
Rollover contributions paid to Plan T are in-
vested in the trust in the same manner as
amounts deferred under Plan T and rollover
contributions (and earnings thereon) are
available for distribution to the participant
at the same time and in the same manner as
amounts deferred under Plan T. In addition,
Plan T provides that, for each participant
who makes a rollover contribution to Plan
T, the Plan T record-keeper is to establish a
separate account for the participant’s roll-
over contributions. The record-keeper cal-
culates earnings and losses for investments
held in the rollover account separately from
earnings and losses on other amounts held
under the plan and calculates disbursements
from and payments made to the rollover ac-
count separately from disbursements from
and payments made to other amounts held
under the plan.

(ii) Conclusion. Plan T does not lose its sta-
tus as an eligible governmental plan as a re-
sult of the receipt of rollover contributions.
The conclusion would not be different if the
Plan T record-keeper were to establish two
separate accounts, one of which is for the
participant’s rollover contributions attrib-
utable to annual deferrals that were made
under an eligible governmental plan and the
other of which is for other rollover contribu-
tions.

(f) Deemed IRAs under eligible govern-
mental plans. See regulations under sec-
tion 408(g) for guidance regarding the
treatment of separate accounts or an-
nuities as individual retirement plans
(IRAS).

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR
51447, Aug. 27, 2003]

§1.457-11 Tax treatment of partici-
pants if plan is not an eligible plan.

(a) In general. Under section 457(f), if
an eligible employer provides for a de-
ferral of compensation under any
agreement or arrangement that is an
ineligible plan—

(1) Compensation deferred under the
agreement or arrangement is includ-
ible in the gross income of the partici-
pant or beneficiary for the first taxable
year in which there is no substantial
risk of forfeiture (within the meaning
of section 457(f)(3)(B)) of the rights to
such compensation;

(2) If the compensation deferred is
subject to a substantial risk of for-
feiture, the amount includible in gross
income for the first taxable year in
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which there is no substantial risk of
forfeiture includes earnings thereon to
the date on which there is no substan-
tial risk of forfeiture;

(3) Earnings credited on the com-
pensation deferred under the agree-
ment or arrangement that are not in-
cludible in gross income under para-
graph (a)(2) of this section are includ-
ible in the gross income of the partici-
pant or beneficiary only when paid or
made available to the participant or
beneficiary, provided that the interest
of the participant or beneficiary in any
assets (including amounts deferred
under the plan) of the entity spon-
soring the agreement or arrangement
is not senior to the entity’s general
creditors; and

(4) Amounts paid or made available
to a participant or beneficiary under
the agreement or arrangement are in-
cludible in the gross income of the par-
ticipant or beneficiary under section
72, relating to annuities.

(b) Exceptions. Paragraph (a) of this
section does not apply with respect
to—

(1) A plan described in section 401(a)
which includes a trust exempt from tax
under section 501(a);

(2) An annuity plan or contract de-
scribed in section 403,

(3) That portion of any plan which
consists of a transfer of property de-
scribed in section 83;

(4) That portion of any plan which
consists of a trust to which section
402(b) applies; or

(5) A qualified governmental excess
benefit arrangement described in sec-
tion 415(m).

(c) Amount included in income. The
amount included in gross income on
the applicable date under paragraphs
(@)(1) and (a)(2) of this section is equal
to the present value of the compensa-
tion (including earnings to the extent
provided in paragraph (a)(2) of this sec-
tion) on that date. For purposes of ap-
plying section 72 on the applicable date
under paragraphs (a)(3) and (4) of this
section, the participant is treated as
having paid investment in the contract
(or basis) to the extent that the de-
ferred compensation has been taken
into account by the participant in ac-
cordance with paragraphs (a)(1) and
(a)(2) of this section.
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(d) Coordination of section 457(f) with
section 83— (1) General rules. Under
paragraph (b)(3) of this section, section
457(f) and paragraph (a) of this section
do not apply to that portion of any
plan which consists of a transfer of
property described in section 83. For
this purpose, a transfer of property de-
scribed in section 83 means a transfer
of property to which section 83 applies.
Section 457(f) and paragraph (a) of this
section do not apply if the date on
which there is no substantial risk of
forfeiture with respect to compensa-
tion deferred under an agreement or ar-
rangement that is not an eligible plan
is on or after the date on which there
is a transfer of property to which sec-
tion 83 applies. However, section 457(f)
and paragraph (a) of this section apply
if the date on which there is no sub-
stantial risk of forfeiture with respect
to compensation deferred under an
agreement or arrangement that is not
an eligible plan precedes the date on
which there is a transfer of property to
which section 83 applies. If deferred
compensation payable in property is
includible in gross income under sec-
tion 457(f), then, as provided in section
72, the amount includible in gross in-
come when that property is later trans-
ferred or made available to the service
provider is the excess of the value of
the property at that time over the
amount previously included in gross in-
come under section 457(f).

(2) Examples. The provisions of this
paragraph (d) are illustrated in the fol-
lowing examples:

Example 1. (i) Facts. As part of an arrange-
ment for the deferral of compensation, an el-
igible employer agrees on December 1, 2002 to
pay an individual rendering services for the
eligible employer a specified dollar amount
on January 15, 2005. The arrangement pro-
vides for the payment to be made in the form
of property having a fair market value equal
to the specified dollar amount. The individ-
ual’s rights to the payment are not subject
to a substantial risk of forfeiture (within the
meaning of section 457(f)(3)(B)).

(ii) Conclusion. In this Example 1, because
there is no substantial risk of forfeiture with
respect to the agreement to transfer prop-
erty in 2005, the present value (as of Decem-
ber 1, 2002) of the payment is includible in
the individual’s gross income for 2002. Under
paragraph (a)(4) of this section, when the
payment is made on January 15, 2005, the
amount includible in the individual’s gross
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income is equal to the excess of the fair mar-
ket value of the property when paid, over the
amount that was includible in gross income
for 2002 (which is the basis allocable to that
payment).

Example 2. (i) Facts. As part of an arrange-
ment for the deferral of compensation, indi-
viduals A and B rendering services for a tax-
exempt entity each receive in 2010 property
that is subject to a substantial risk of for-
feiture (within the meaning of section
457(f)(3)(B) and within the meaning of section
83(c)(1)). Individual A makes an election to
include the fair market value of the property
in gross income under section 83(b) and indi-
vidual B does not make this election. The
substantial risk of forfeiture for the property
transferred to individual A lapses in 2012 and
the substantial risk of forfeiture for the
property transferred to individual B also
lapses in 2012. Thus, the property transferred
to individual A is included in A’s gross in-
come for 2010 when A makes a section 83(b)
election and the property transferred to indi-
vidual B is included in B’s gross income for
2012 when the substantial risk of forfeiture
for the property lapses.

(i) Conclusion. In this Example 2, in each
case, the compensation deferred is not sub-
ject to section 457(f) or this section because
section 83 applies to the transfer of property
on or before the date on which there is no
substantial risk of forfeiture with respect to
compensation deferred under the arrange-
ment.

Example 3. (i) Facts. In 2004, Z, a tax-exempt
entity, grants an option to acquire property
to employee C. The option lacks a readily as-
certainable fair market value, within the
meaning of section 83(e)(3), has a value on
the date of grant equal to $100,000, and is not
subject to a substantial risk of forfeiture
(within the meaning of section 457(f)(3)(B)
and within the meaning of section 83(c)(1)). Z
exercises the option in 2012 by paying an ex-
ercise price of $75,000 and receives property
that has a fair market value (for purposes of
section 83) equal to $300,000.

(ii) Conclusion. In this Example 3, under sec-
tion 83(e)(3), section 83 does not apply to the
grant of the option. Accordingly, C has in-
come of $100,000 in 2004 under section 457(f).
In 2012, C has income of $125,000, which is the
value of the property transferred in 2012,
minus the allocable portion of the basis that
results from the $100,000 of income in 2004
and the $75,000 exercise price.

Example 4. (i) Facts. In 2010, X, a tax-ex-
empt entity, agrees to pay deferred com-
pensation to employee D. The amount pay-
able is $100,000 to be paid 10 years later in
2020. The commitment to make the $100,000
payment is not subject to a substantial risk
of forfeiture. In 2010, the present value of the
$100,000 is $50,000. In 2018, X transfers to D
property having a fair market value (for pur-
poses of section 83) equal to $70,000. The
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transfer is in partial settlement of the com-
mitment made in 2010 and, at the time of the
transfer in 2018, the present value of the
commitment is $80,000. In 2020, X pays D the
$12,500 that remains due.

(ii) Conclusion. In this Example 4, D has in-
come of $50,000 in 2010. In 2018, D has income
of $30,000, which is the amount transferred in
2018, minus the allocable portion of the basis
that results from the $50,000 of income in
2010. (Under section 72(e)(2)(B), income is al-
located first. The income is equal to $30,000
($80,000 minus the $50,000 basis), with the re-
sult that the allocable portion of the basis is
equal to $40,000 ($70,000 minus the $30,000 of
income).) In 2020, D has income of $2,500
($12,500 minus $10,000, which is the excess of
the original $50,000 basis over the $40,000
basis allocated to the transfer made in 2018).

[T.D. 9075, 68 FR 41240, July 11, 2003]

§1.457-12 Effective dates.

(a) General effective date. Except as
otherwise provided in this section,
§§1.457-1 through 1.457-11 apply for tax-
able years beginning after December 31,
2001.

(b) Transition period for eligible plans
to comply with EGTRRA. For taxable
years beginning after December 31,
2001, and before January 1, 2004, a plan
does not fail to be an eligible plan as a
result of requirements imposed by the
Economic Growth and Tax Relief Rec-
onciliation Act of 2001 (115 Stat. 385)
(EGTRRA) (Public Law 107-16) June 7,
2001, if it is operated in accordance
with a reasonable, good faith interpre-
tation of EGTRRA.

(c) Special rule for distributions from
rollover accounts. The last sentence of
§1.457-6(a) (relating to distributions of
amounts held in a separate account for
eligible rollover distributions) applies
for taxable years beginning after De-
cember 31, 2003.

(d) Special rule for options. Section
1.457-11(d) does not apply with respect
to an option without a readily ascer-
tainable fair market value (within the
meaning of section 83(e)(3)) that was
granted on or before May 8, 2002.

(e) Special rule for qualified domestic
relations orders. Section 1.457-10(c) (re-
lating to qualified domestic relations
orders) applies for transfers, distribu-
tions, and payments made after Decem-
ber 31, 2001.

[T.D. 9075, 68 FR 41240, July 11, 2003]
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§1.458-1 Exclusion for certain re-
turned magazines, paperbacks, or
records.

(@) In general—(1) Introduction. For
taxable years beginning after Sep-
tember 30, 1979, section 458 allows ac-
crual basis taxpayers to elect to use a
method of accounting that excludes
from gross income some or all of the
income attributable to qualified sales
during the taxable year of magazines,
paperbacks, or records, that are re-
turned before the close of the applica-
ble merchandise return period for that
taxable year. Any amount so excluded
cannot be excluded or deducted from
gross income for the taxable year in
which the merchandise is returned to
the taxpayer. For the taxable year in
which the taxpayer first uses this
method of accounting, the taxpayer is
not allowed to exclude from gross in-
come amounts attributable to mer-
chandise returns received during the
taxable year that would have been ex-
cluded from gross income for the prior
taxable year had the taxpayer used this
method of accounting for that prior
year. (See paragraph (e) of this section
for rules describing how this amount
should be taken into account.) The
election to use this method of account-
ing shall be made in accordance with
the rules contained in section 458(c)
and in §1.458-2 and this section. A tax-
payer that does not elect to use this
method of accounting can reduce in-
come for returned merchandise only for
the taxable year in which the merchan-
dise is actually returned unsold by the
purchaser.

(2) Effective date. While this section is
generally effective only for taxable
years beginning after August 31, 1984,
taxpayers may rely on the provisions
of paragraphs (a) through (f) of this
section in taxable years beginning
after September 30, 1979.

(b) Definitions—(1) Magazine. “Maga-
zine” means a publication, usually
paper-backed and sometimes illus-
trated, that is issued at regular inter-
vals and contains stories, poems, arti-
cles, features, etc. This term includes
periodicals, but does not include news-
papers or volumes of a single publica-
tion issued at various intervals. How-
ever, volumes of a single publication
that are issued at least annually, are
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