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participants or their beneficiaries. 
Under section 457(b)(6) and this para-
graph (b), an eligible plan of a tax-ex-
empt entity must provide that all 
amounts deferred under the plan, all 
property and rights to property (in-
cluding rights as a beneficiary of a con-
tract providing life insurance protec-
tion) purchased with such amounts, 
and all income attributable to such 
amounts, property, or rights, must re-
main (until paid or made available to 
the participant or beneficiary) solely 
the property and rights of the eligible 
employer (without being restricted to 
the provision of benefits under the 
plan), subject only to the claims of the 
eligible employer’s general creditors. 

(2) Additional requirements. For pur-
poses of paragraph (b)(1) of this sec-
tion, the plan must be unfunded re-
gardless of whether or not the amounts 
were deferred pursuant to a salary re-
duction agreement between the eligible 
employer and the participant. Any 
funding arrangement under an eligible 
plan of a tax-exempt entity that sets 
aside assets for the exclusive benefit of 
participants violates this requirement, 
and amounts deferred are generally im-
mediately includible in the gross in-
come of plan participants and bene-
ficiaries. Nothing in this paragraph (b) 
prohibits an eligible plan from permit-
ting participants and their bene-
ficiaries to make an election among 
different investment options available 
under the plan, such as an election af-
fecting the investment of the amounts 
described in paragraph (b)(1) of this 
section. 

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR 
51447, Aug. 27, 2003] 

§ 1.457–9 Effect on eligible plans when 
not administered in accordance 
with eligibility requirements. 

(a) Eligible governmental plans. A plan 
of a State ceases to be an eligible gov-
ernmental plan on the first day of the 
first plan year beginning more than 180 
days after the date on which the Com-
missioner notifies the State in writing 
that the plan is being administered in 
a manner that is inconsistent with one 
or more of the requirements of §§ 1.457– 
3 through 1.457–8 or 1.447–10. However, 
the plan may correct the plan incon-
sistencies specified in the written noti-

fication before the first day of that 
plan year and continue to maintain 
plan eligibility. If a plan ceases to be 
an eligible governmental plan, 
amounts subsequently deferred by par-
ticipants will be includible in income 
when deferred, or, if later, when the 
amounts deferred cease to be subject to 
a substantial risk of forfeiture, as pro-
vided at § 1.457–11. Amounts deferred 
before the date on which the plan 
ceases to be an eligible governmental 
plan, and any earnings thereon, will be 
treated as if the plan continues to be 
an eligible governmental plan and will 
not be includible in participant’s or 
beneficiary’s gross income until paid to 
the participant or beneficiary. 

(b) Eligible plans of tax-exempt entities. 
A plan of a tax-exempt entity ceases to 
be an eligible plan on the first day that 
the plan fails to satisfy one or more of 
the requirements of §§ 1.457–3 through 
1.457–8, or § 1.457–10. See § 1.457–11 for 
rules regarding the treatment of an in-
eligible plan. 

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR 
51447, Aug. 27, 2003] 

§ 1.457–10 Miscellaneous provisions. 
(a) Plan terminations and frozen 

plans—(1) In general. An eligible em-
ployer may amend its plan to elimi-
nate future deferrals for existing par-
ticipants or to limit participation to 
existing participants and employees. 
An eligible plan may also contain pro-
visions that permit plan termination 
and permit amounts deferred to be dis-
tributed on termination. In order for a 
plan to be considered terminated, 
amounts deferred under an eligible 
plan must be distributed to all plan 
participants and beneficiaries as soon 
as administratively practicable after 
termination of the eligible plan. The 
mere provision for, and making of, dis-
tributions to participants or bene-
ficiaries upon a plan termination will 
not cause an eligible plan to cease to 
satisfy the requirements of section 
457(b) or the regulations. 

(2) Employers that cease to be eligible 
employers—(i) Plan not terminated. An 
eligible employer that ceases to be an 
eligible employer may no longer main-
tain an eligible plan. If the employer 
was a tax-exempt entity and the plan is 
not terminated as permitted under 
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paragraph (a)(2)(ii) of this section, the 
tax consequences to participants and 
beneficiaries in the previously eligible 
(unfunded) plan of an ineligible em-
ployer are determined in accordance 
with either section 451 if the employer 
becomes an entity other than a State 
or § 1.457–11 if the employer becomes a 
State. If the employer was a State and 
the plan is neither terminated as per-
mitted under paragraph (a)(2)(ii) of this 
section nor transferred to another eli-
gible plan of that State as permitted 
under paragraph (b) of this section, the 
tax consequences to participants in the 
previously eligible governmental plan 
of an ineligible employer, the assets of 
which are held in trust pursuant to 
§ 1.457–8(a), are determined in accord-
ance with section 402(b) (section 403(c) 
in the case of an annuity contract) and 
the trust is no longer to be treated as 
a trust that is exempt from tax under 
section 501(a). 

(ii) Plan termination. As an alter-
native to determining the tax con-
sequences to the plan and participants 
under paragraph (a)(2)(i) of this sec-
tion, the employer may terminate the 
plan and distribute the amounts de-
ferred (and all plan assets) to all plan 
participants as soon as administra-
tively practicable in accordance with 
paragraph (a)(1) of this section. Such 
distribution may include eligible roll-
over distributions in the case of a plan 
that was an eligible governmental 
plan. In addition, if the employer is a 
State, another alternative to deter-
mining the tax consequences under 
paragraph (a)(2)(i) of this section is to 
transfer the assets of the eligible gov-
ernmental plan to an eligible govern-
mental plan of another eligible em-
ployer within the same State under the 
plan-to-plan transfer rules of para-
graph (b) of this section. 

(3) Examples. The provisions of this 
paragraph (a) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. Employer Y, a corpora-
tion that owns a State hospital, sponsors an 
eligible governmental plan funded through a 
trust. Employer Y is acquired by a for-profit 
hospital and Employer Y ceases to be an eli-
gible employer under section 457(e)(1) or 
§ 1.457–2(e). Employer Y terminates the plan 
and, during the next 6 months, distributes to 
participants and beneficiaries all amounts 
deferred that were under the plan. 

(ii) Conclusion. The termination and dis-
tribution does not cause the plan to fail to 
be an eligible governmental plan. Amounts 
that are distributed as eligible rollover dis-
tributions may be rolled over to an eligible 
retirement plan described in section 
402(c)(8)(B). 

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that Employer Y de-
cides to continue to maintain the plan. 

(ii) Conclusion. If Employer Y continues to 
maintain the plan, the tax consequences to 
participants and beneficiaries will be deter-
mined in accordance with either section 
402(b) if the compensation deferred is funded 
through a trust, section 403(c) if the com-
pensation deferred is funded through annuity 
contracts, or § 1.457–11 if the compensation 
deferred is not funded through a trust or an-
nuity contract. In addition, if Employer Y 
continues to maintain the plan, the trust 
will no longer be treated as exempt from tax 
under section 501(a). 

Example 3. (i) Facts. Employer Z, a corpora-
tion that owns a tax-exempt hospital, spon-
sors an unfunded eligible plan. Employer Z is 
acquired by a for-profit hospital and is no 
longer an eligible employer under section 
457(e)(1) or § 1.457–2(e). Employer Z termi-
nates the plan and distributes all amounts 
deferred under the eligible plan to partici-
pants and beneficiaries within a one-year pe-
riod. 

(ii) Conclusion. Distributions under the 
plan are treated as made under an eligible 
plan of a tax-exempt entity and the distribu-
tions of the amounts deferred are includible 
in the gross income of the participant or 
beneficiary in the year distributed. 

Example 4. (i) Facts. The facts are the same 
as in Example 3, except that Employer Z de-
cides to maintain instead of terminate the 
plan. 

(ii) Conclusion. If Employer Z maintains 
the plan, the tax consequences to partici-
pants and beneficiaries in the plan will 
thereafter be determined in accordance with 
section 451. 

(b) Plan-to-plan transfers—(1) General 
rule. An eligible governmental plan 
may provide for the transfer of 
amounts deferred by a participant or 
beneficiary to another eligible govern-
mental plan if the conditions in para-
graphs (b)(2), (3), or (4) of this section 
are met. An eligible plan of a tax-ex-
empt entity may provide for transfers 
of amounts deferred by a participant to 
another eligible plan of a tax-exempt 
entity if the conditions in paragraph 
(b)(5) of this section are met. In addi-
tion, an eligible governmental plan 
may accept transfers from another eli-
gible governmental plan as described in 
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the first sentence of this paragraph 
(b)(1), and an eligible plan of a tax-ex-
empt entity may accept transfers from 
another eligible plan of a tax-exempt 
entity as described in the preceding 
sentence. However, a State may not 
transfer the assets of its eligible gov-
ernmental plan to a tax-exempt enti-
ty’s eligible plan and the plan of a tax- 
exempt entity may not accept such a 
transfer. Similarly, a tax-exempt enti-
ty may not transfer the assets of its el-
igible plan to an eligible governmental 
plan and an eligible governmental plan 
may not accept such a transfer. In ad-
dition, if the conditions in paragraph 
(b)(4) of this section (relating to per-
missive past service credit and repay-
ments under section 415) are met, an el-
igible governmental plan of a State 
may provide for the transfer of 
amounts deferred by a participant or 
beneficiary to a qualified plan (under 
section 401(a)) maintained by a State. 
However, a qualified plan may not 
transfer assets to an eligible govern-
mental plan or to an eligible plan of a 
tax-exempt entity, and an eligible gov-
ernmental plan or the plan of a tax-ex-
empt entity may not accept such a 
transfer. 

(2) Requirements for post-severance 
plan-to-plan transfers among eligible gov-
ernmental plans. A transfer under para-
graph (b)(1) of this section from an eli-
gible governmental plan to another eli-
gible governmental plan is permitted if 
the following conditions are met— 

(i) The transferor plan provides for 
transfers; 

(ii) The receiving plan provides for 
the receipt of transfers; 

(iii) The participant or beneficiary 
whose amounts deferred are being 
transferred will have an amount de-
ferred immediately after the transfer 
at least equal to the amount deferred 
with respect to that participant or ben-
eficiary immediately before the trans-
fer; and 

(iv) In the case of a transfer for a par-
ticipant, the participant has had a sev-
erance from employment with the 
transferring employer and is per-
forming services for the entity main-
taining the receiving plan. 

(3) Requirements for plan-to-plan trans-
fers of all plan assets of eligible govern-
mental plan. A transfer under paragraph 

(b)(1) of this section from an eligible 
governmental plan to another eligible 
governmental plan is permitted if the 
following conditions are met— 

(i) The transfer is from an eligible 
governmental plan to another eligible 
governmental plan within the same 
State; 

(ii) All of the assets held by the 
transferor plan are transferred; 

(iii) The transferor plan provides for 
transfers; 

(iv) The receiving plan provides for 
the receipt of transfers; 

(v) The participant or beneficiary 
whose amounts deferred are being 
transferred will have an amount de-
ferred immediately after the transfer 
at least equal to the amount deferred 
with respect to that participant or ben-
eficiary immediately before the trans-
fer; and 

(vi) The participants or beneficiaries 
whose deferred amounts are being 
transferred are not eligible for addi-
tional annual deferrals in the receiving 
plan unless they are performing serv-
ices for the entity maintaining the re-
ceiving plan. 

(4) Requirements for plan-to-plan trans-
fers among eligible governmental plans of 
the same employer. A transfer under 
paragraph (b)(1) of this section from an 
eligible governmental plan to another 
eligible governmental plan is per-
mitted if the following conditions are 
met— 

(i) The transfer is from an eligible 
governmental plan to another eligible 
governmental plan of the same em-
ployer (and, for this purpose, the em-
ployer is not treated as the same em-
ployer if the participant’s compensa-
tion is paid by a different entity); 

(ii) The transferor plan provides for 
transfers; 

(iii) The receiving plan provides for 
the receipt of transfers; 

(iv) The participant or beneficiary 
whose amounts deferred are being 
transferred will have an amount de-
ferred immediately after the transfer 
at least equal to the amount deferred 
with respect to that participant or ben-
eficiary immediately before the trans-
fer; and 

(v) The participant or beneficiary 
whose deferred amounts are being 
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transferred is not eligible for addi-
tional annual deferrals in the receiving 
plan unless the participant or bene-
ficiary is performing services for the 
entity maintaining the receiving plan. 

(5) Requirements for post-severance 
plan-to-plan transfers among eligible 
plans of tax-exempt entities. A transfer 
under paragraph (b)(1) of this section 
from an eligible plan of a tax-exempt 
employer to another eligible plan of a 
tax-exempt employer is permitted if 
the following conditions are met— 

(i) The transferor plan provides for 
transfers; 

(ii) The receiving plan provides for 
the receipt of transfers; 

(iii) The participant or beneficiary 
whose amounts deferred are being 
transferred will have an amount de-
ferred immediately after the transfer 
at least equal to the amount deferred 
with respect to that participant or ben-
eficiary immediately before the trans-
fer; and 

(iv) In the case of a transfer for a par-
ticipant, the participant has had a sev-
erance from employment with the 
transferring employer and is per-
forming services for the entity main-
taining the receiving plan. 

(6) Treatment of amount transferred fol-
lowing a plan-to-plan transfer between el-
igible plans. Following a transfer of any 
amount between eligible plans under 
paragraphs (b)(1) through (b)(5) of this 
section— 

(i) The transferred amount is subject 
to the restrictions of § 1.457–6 (relating 
to when distributions are permitted to 
be made to a participant under an eli-
gible plan) in the receiving plan in the 
same manner as if the transferred 
amount had been originally been de-
ferred under the receiving plan if the 
participant is performing services for 
the entity maintaining the receiving 
plan, and 

(ii) In the case of a transfer between 
eligible plans of tax-exempt entities, 
except as otherwise determined by the 
Commissioner, the transferred amount 
is subject to § 1.457–7(c)(2) (relating to 
when amounts are considered to be 
made available under an eligible plan 
of a tax-exempt entity) in the same 
manner as if the elections made by the 
participant or beneficiary under the 

transferor plan had been made under 
the receiving plan. 

(7) Examples. The provisions of para-
graphs (b)(1) through (6) of this section 
are illustrated by the following exam-
ples: 

Example 1. (i) Facts. Participant A, the 
president of City X’s hospital, has accepted a 
position with another hospital which is a 
tax-exempt entity. A participates in the eli-
gible governmental plan of City X. A would 
like to transfer the amounts deferred under 
City X’s eligible governmental plan to the 
eligible plan of the tax-exempt hospital. 

(ii) Conclusion. City X’s plan may not 
transfer A’s amounts deferred to the tax-ex-
empt employer’s eligible plan. In addition, 
because the amounts deferred would no 
longer be held in trust for the exclusive ben-
efit of participants and their beneficiaries, 
the transfer would violate the exclusive ben-
efit rule of section 457(g) and § 1.457–8(a). 

Example 2. (i) Facts. County M, located in 
State S, operates several health clinics and 
maintains an eligible governmental plan for 
employees of those clinics. One of the clinics 
operated by County M is being acquired by a 
hospital operated by State S, and employees 
of that clinic will become employees of State 
S. County M permits those employees to 
transfer their balances under County M’s eli-
gible governmental plan to the eligible gov-
ernmental plan of State S. 

(ii) Conclusion. If the eligible governmental 
plans of County M and State S provide for 
the transfer and acceptance of the transfer 
(and the other requirements of paragraph 
(b)(1) of this section are satisfied), then the 
requirements of paragraph (b)(2) of this sec-
tion are satisfied and, thus, the transfer will 
not cause either plan to violate the require-
ments of section 457 or these regulations. 

Example 3. (i) Facts. City Employer Z, a 
hospital, sponsors an eligible governmental 
plan. City Employer Z is located in State B. 
All of the assets of City Employer Z are 
being acquired by a tax-exempt hospital. 
City Employer Z, in accordance with the 
plan-to-plan transfer rules of paragraph (b) 
of this section, would like to transfer the 
total amount of assets deferred under City 
Employer Z’s eligible governmental plan to 
the acquiring tax-exempt entity’s eligible 
plan. 

(ii) Conclusion. City Employer Z may not 
permit participants to transfer the amounts 
to the eligible plan of the tax-exempt entity. 
In addition, because the amounts deferred 
would no longer be held in trust for the ex-
clusive benefit of participants and their 
beneficiaries, the transfer would violate the 
exclusive benefit rule of section 457(g) and 
§ 1.457–8(a). 

Example 4. (i) Facts. The facts are the same 
as in Example 3, except that City Employer 
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Z, instead of transferring all of its assets to 
the eligible plan of the tax-exempt entity, 
decides to transfer all of the amounts de-
ferred under City Z’s eligible governmental 
plan to the eligible governmental plan of 
County B in which City Z is located. County 
B’s eligible plan does not cover employees of 
City Z, but is willing to allow the assets of 
City Z’s plan to be transferred to County B’s 
plan, a related state government entity, also 
located in State B. 

(ii) Conclusion. If City Employer Z’s (trans-
feror) eligible governmental plan provides 
for such transfer and the eligible govern-
mental plan of County B permits the accept-
ance of such a transfer (and the other re-
quirements of paragraph (b)(1) of this section 
are satisfied), then the requirements of para-
graph (b)(3) of this section are satisfied and, 
thus, City Employer Z may transfer the 
total amounts deferred under its eligible 
governmental plan, prior to termination of 
that plan, to the eligible governmental plan 
maintained by County B. However, the par-
ticipants of City Employer Z whose deferred 
amounts are being transferred are not eligi-
ble to participate in the eligible govern-
mental plan of County B, the receiving plan, 
unless they are performing services for Coun-
ty B. 

Example 5. (i) Facts. State C has an eligible 
governmental plan. Employees of City U in 
State C are among the eligible employees for 
State C’s plan and City U decides to adopt 
another eligible governmental plan only for 
its employees. State C decides to allow em-
ployees to elect to transfer all of the 
amounts deferred for an employee under 
State C’s eligible governmental plan to City 
U’s eligible governmental plan. 

(ii) Conclusion. If State C’s (transferor) eli-
gible governmental plan provides for such 
transfer and the eligible governmental plan 
of City U permits the acceptance of such a 
transfer (and the other requirements of para-
graph (b)(1) of this section are satisfied), 
then the requirements of paragraph (b)(4) of 
this section are satisfied and, thus, State C 
may transfer the total amounts deferred 
under its eligible governmental plan to the 
eligible governmental plan maintained by 
City U. 

(8) Purchase of permissive past service 
credit by plan-to-plan transfers from an 
eligible governmental plan to a qualified 
plan—(i) General rule. An eligible gov-
ernmental plan of a State may provide 
for the transfer of amounts deferred by 
a participant or beneficiary to a de-
fined benefit governmental plan (as de-
fined in section 414(d)), and no amount 
shall be includible in gross income by 
reason of the transfer, if the conditions 
in paragraph (b)(8)(ii) of this section 
are met. A transfer under this para-

graph (b)(8) is not treated as a distribu-
tion for purposes of § 1.457–6. Therefore, 
such a transfer may be made before 
severance from employment. 

(ii) Conditions for plan-to-plan trans-
fers from an eligible governmental plan to 
a qualified plan. A transfer may be 
made under this paragraph (b)(8) only 
if the transfer is either— 

(A) For the purchase of permissive 
past service credit (as defined in sec-
tion 415(n)(3)(A)) under the receiving 
defined benefit governmental plan; or 

(B) A repayment to which section 415 
does not apply by reason of section 
415(k)(3). 

(iii) Example. The provisions of this 
paragraph (b)(8) are illustrated by the 
following example: 

Example. (i) Facts. Plan X is an eligible gov-
ernmental plan maintained by County Y for 
its employees. Plan X provides for distribu-
tions only in the event of death, an unfore-
seeable emergency, or severance from em-
ployment with County Y (including retire-
ment from County Y). Plan S is a qualified 
defined benefit plan maintained by State T 
for its employees. County Y is within State 
T. Employee A is an employee of County Y 
and is a participant in Plan X. Employee A 
previously was an employee of State T and is 
still entitled to benefits under Plan S. Plan 
S includes provisions allowing participants 
in certain plans, including Plan X, to trans-
fer assets to Plan S for the purchase of past 
service credit under Plan S and does not per-
mit the amount transferred to exceed the 
amount necessary to fund the benefit result-
ing from the past service credit. Although 
not required to do so, Plan X allows Em-
ployee A to transfer assets to Plan S to pro-
vide a past service benefit under Plan S. 

(ii) Conclusion. The transfer is permitted 
under this paragraph (b)(8). 

(c) Qualified domestic relations orders 
under eligible plans—(1) General rule. An 
eligible plan does not become an ineli-
gible plan described in section 457(f) 
solely because its administrator or 
sponsor complies with a qualified do-
mestic relations order as defined in 
section 414(p), including an order re-
quiring the distribution of the benefits 
of a participant to an alternate payee 
in advance of the general rules for eli-
gible plan distributions under § 1.457–6. 
If a distribution or payment is made 
from an eligible plan to an alternate 
payee pursuant to a qualified domestic 
relations order, rules similar to the 
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rules of section 402(e)(1)(A) shall apply 
to the distribution or payment. 

(2) Examples. The provisions of this 
paragraph (c) are illustrated by the fol-
lowing examples: 

Example 1. (i) Facts. Participant C and C’s 
spouse D are divorcing. C is employed by 
State S and is a participant in an eligible 
plan maintained by State S. C has an ac-
count valued at $100,000 under the plan. Pur-
suant to the divorce, a court issues a quali-
fied domestic relations order on September 
1, 2003 that allocates 50 percent of C’s $100,000 
plan account to D and specifically provides 
for an immediate distribution to D of D’s 
share within 6 months of the order. Payment 
is made to D in January of 2004. 

(ii) Conclusion. State S’s eligible plan does 
not become an ineligible plan described in 
section 457(f) and § 1.457–11 solely because its 
administrator or sponsor complies with the 
qualified domestic relations order requiring 
the immediate distribution to D in advance 
of the general rules for eligible plan distribu-
tions under § 1.457–6. In accordance with sec-
tion 402(e)(1)(A), D (not C) must include the 
distribution in gross income. The distribu-
tion is includible in D’s gross income in 2004. 
If the qualified domestic relations order were 
to provide for distribution to D at a future 
date, amounts deferred attributable to D’s 
share will be includible in D’s gross income 
when paid to D. 

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that S is a tax-ex-
empt entity, instead of a State. 

(ii) Conclusion. State S’s eligible plan does 
not become an ineligible plan described in 
section 457(f) and § 1.457–11 solely because its 
administrator or sponsor complies with the 
qualified domestic relations order requiring 
the immediate distribution to D in advance 
of the general rules for eligible plan distribu-
tions under § 1.457–6. In accordance with sec-
tion 402(e)(1)(A), D (not C) must include the 
distribution in gross income. The distribu-
tion is includible in D’s gross income in 2004, 
assuming that the plan did not make the dis-
tribution available to D in 2003. If the quali-
fied domestic relations order were to provide 
for distribution to D at a future date, 
amounts deferred attributable to D’s share 
would be includible in D’s gross income when 
paid or made available to D. 

(d) Death benefits and life insurance 
proceeds. A death benefit plan under 
section 457(e)(11) is not an eligible plan. 
In addition, no amount paid or made 
available under an eligible plan as 
death benefits or life insurance pro-
ceeds is excludable from gross income 
under section 101. 

(e) Rollovers to eligible governmental 
plans—(1) General rule. An eligible gov-

ernmental plan may accept contribu-
tions that are eligible rollover dis-
tributions (as defined in section 
402(c)(4)) made from another eligible 
retirement plan (as defined in section 
402(c)(8)(B)) if the conditions in para-
graph (e)(2) of this section are met. 
Amounts contributed to an eligible 
governmental plan as eligible rollover 
distributions are not taken into ac-
count for purposes of the annual limit 
on annual deferrals by a participant in 
§ 1.457–4(c) or § 1.457–5, but are otherwise 
treated in the same manner as 
amounts deferred under section 457 for 
purposes of §§ 1.457–3 through 1.457–9 
and this section. 

(2) Conditions for rollovers to an eligible 
governmental plan. An eligible govern-
mental plan that permits eligible roll-
over distributions made from another 
eligible retirement plan to be paid into 
the eligible governmental plan is re-
quired under this paragraph (e)(2) to 
provide that it will separately account 
for any eligible rollover distributions 
it receives. A plan does not fail to sat-
isfy this requirement if it separately 
accounts for particular types of eligi-
ble rollover distributions (for example, 
if it maintains a separate account for 
eligible rollover distributions attrib-
utable to annual deferrals that were 
made under other eligible govern-
mental plans and a separate account 
for amounts attributable to other eligi-
ble rollover distributions), but this re-
quirement is not satisfied if any such 
separate account includes any amount 
that is not attributable to an eligible 
rollover distribution. 

(3) Example. The provisions of this 
paragraph (e) are illustrated by the fol-
lowing example: 

Example. (i) Facts. Plan T is an eligible gov-
ernmental plan that provides that employees 
who are eligible to participate in Plan T may 
make rollover contributions to Plan T from 
amounts distributed to an employee from an 
eligible retirement plan. An eligible retire-
ment plan is defined in Plan T as another eli-
gible governmental plan, a qualified section 
401(a) or 403(a) plan, or a section 403(b) con-
tract, or an individual retirement arrange-
ment (IRA) that holds such amounts. Plan T 
requires rollover contributions to be paid by 
the eligible retirement plan directly to Plan 
T (a direct rollover) or to be paid by the par-
ticipant within 60 days after the date on 
which the participant received the amount 
from the other eligible retirement plan. Plan 
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T does not take rollover contributions into 
account for purposes of the plan’s limits on 
amounts deferred that conform to § 1.457–4(c). 
Rollover contributions paid to Plan T are in-
vested in the trust in the same manner as 
amounts deferred under Plan T and rollover 
contributions (and earnings thereon) are 
available for distribution to the participant 
at the same time and in the same manner as 
amounts deferred under Plan T. In addition, 
Plan T provides that, for each participant 
who makes a rollover contribution to Plan 
T, the Plan T record-keeper is to establish a 
separate account for the participant’s roll-
over contributions. The record-keeper cal-
culates earnings and losses for investments 
held in the rollover account separately from 
earnings and losses on other amounts held 
under the plan and calculates disbursements 
from and payments made to the rollover ac-
count separately from disbursements from 
and payments made to other amounts held 
under the plan. 

(ii) Conclusion. Plan T does not lose its sta-
tus as an eligible governmental plan as a re-
sult of the receipt of rollover contributions. 
The conclusion would not be different if the 
Plan T record-keeper were to establish two 
separate accounts, one of which is for the 
participant’s rollover contributions attrib-
utable to annual deferrals that were made 
under an eligible governmental plan and the 
other of which is for other rollover contribu-
tions. 

(f) Deemed IRAs under eligible govern-
mental plans. See regulations under sec-
tion 408(q) for guidance regarding the 
treatment of separate accounts or an-
nuities as individual retirement plans 
(IRAs). 

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR 
51447, Aug. 27, 2003] 

§ 1.457–11 Tax treatment of partici-
pants if plan is not an eligible plan. 

(a) In general. Under section 457(f), if 
an eligible employer provides for a de-
ferral of compensation under any 
agreement or arrangement that is an 
ineligible plan— 

(1) Compensation deferred under the 
agreement or arrangement is includ-
ible in the gross income of the partici-
pant or beneficiary for the first taxable 
year in which there is no substantial 
risk of forfeiture (within the meaning 
of section 457(f)(3)(B)) of the rights to 
such compensation; 

(2) If the compensation deferred is 
subject to a substantial risk of for-
feiture, the amount includible in gross 
income for the first taxable year in 

which there is no substantial risk of 
forfeiture includes earnings thereon to 
the date on which there is no substan-
tial risk of forfeiture; 

(3) Earnings credited on the com-
pensation deferred under the agree-
ment or arrangement that are not in-
cludible in gross income under para-
graph (a)(2) of this section are includ-
ible in the gross income of the partici-
pant or beneficiary only when paid or 
made available to the participant or 
beneficiary, provided that the interest 
of the participant or beneficiary in any 
assets (including amounts deferred 
under the plan) of the entity spon-
soring the agreement or arrangement 
is not senior to the entity’s general 
creditors; and 

(4) Amounts paid or made available 
to a participant or beneficiary under 
the agreement or arrangement are in-
cludible in the gross income of the par-
ticipant or beneficiary under section 
72, relating to annuities. 

(b) Exceptions. Paragraph (a) of this 
section does not apply with respect 
to— 

(1) A plan described in section 401(a) 
which includes a trust exempt from tax 
under section 501(a); 

(2) An annuity plan or contract de-
scribed in section 403; 

(3) That portion of any plan which 
consists of a transfer of property de-
scribed in section 83; 

(4) That portion of any plan which 
consists of a trust to which section 
402(b) applies; or 

(5) A qualified governmental excess 
benefit arrangement described in sec-
tion 415(m). 

(c) Amount included in income. The 
amount included in gross income on 
the applicable date under paragraphs 
(a)(1) and (a)(2) of this section is equal 
to the present value of the compensa-
tion (including earnings to the extent 
provided in paragraph (a)(2) of this sec-
tion) on that date. For purposes of ap-
plying section 72 on the applicable date 
under paragraphs (a)(3) and (4) of this 
section, the participant is treated as 
having paid investment in the contract 
(or basis) to the extent that the de-
ferred compensation has been taken 
into account by the participant in ac-
cordance with paragraphs (a)(1) and 
(a)(2) of this section. 
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