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than 50 percent of the property’s fair
market value on the date of the sale by
the corporation;

(C) The property is stock or securi-
ties that are traded on an established
securities market; or

(D) The sale of the property by the
shareholder would have been under a
revolving credit plan.

(iii) Safe harbor. Paragraph (c)(5)(i) of
this section will not apply to the lig-
uidation of a corporation if, on the
date the plan of complete liquidation is
adopted and thereafter, less than 15
percent of the fair market value of the
corporation’s assets is attributable to
property  described in paragraph
(c)(5)(ii) of this section.

(iv) Example. The provisions of this
paragraph (c)(5) are illustrated by the
following example:

Example. Ten percent of the fair market
value of the assets of T is attributable to
stock and securities traded on an established
securities market. T owns no other assets de-
scribed in paragraph (c)(5)(ii) of this section.
T, after adopting a plan of complete liquida-
tion, sells all of its stock and securities hold-
ings to C corporation in exchange for an in-
stallment obligation bearing adequate stated
interest, sells all of its other assets to B cor-
poration for cash, and distributes the cash
and installment obligation to its sole share-
holder, A, in a complete liquidation that sat-
isfies section 453(h)(1)(A). Because the C in-
stallment obligation arose from a sale of
publicly traded stock and securities, T can-
not report the gain on the sale under the in-
stallment method pursuant to section
453(k)(2). In the hands of A, however, the C
installment obligation is treated as having
arisen out of a sale of the stock of T corpora-
tion. In addition, the general rule of para-
graph (c)(5)(i) of this section does not apply,
even if a principal purpose of the liquidation
was the avoidance of section 453(k)(2), be-
cause the fair market value of the publicly
traded stock and securities is less than 15
percent of the total fair market value of T’s
assets. Accordingly, section 453(k)(2) does
not apply to A, and A may use the install-
ment method to report the gain recognized
on the payments it receives in respect of the
obligation.

(d) Liquidating distributions received in
more than one taxable year. If a quali-
fying shareholder receives liquidating
distributions to which this section ap-
plies in more than one taxable year,
the shareholder must reasonably esti-
mate the gain attributable to distribu-
tions received in each taxable year. In
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allocating basis to calculate the gain
for a taxable year, the shareholder
must reasonably estimate the antici-
pated aggregate distributions. For this
purpose, the shareholder must take
into account distributions and other
relevant events or information that the
shareholder knows or reasonably could
know up to the date on which the fed-
eral income tax return for that year is
filed. If the gain for a taxable year is
properly taken into account on the
basis of a reasonable estimate and the
exact amount is subsequently deter-
mined the difference, if any, must be
taken into account for the taxable year
in which the subsequent determination
is made. However, the shareholder may
file an amended return for the earlier
year in lieu of taking the difference
into account for the subsequent tax-
able year.

(e) Effective date. This section is ap-
plicable to distributions of qualifying
installment obligations made on or
after January 28, 1998.

[T.D. 8762, 63 FR 4170, Jan. 28, 1998]

§1.453-12 Allocation of unrecaptured
section 1250 gain reported on the
installment method.

(a) General rule. Unrecaptured section
1250 gain, as defined in section 1(h)(7),
is reported on the installment method
if that method otherwise applies under
section 453 or 453A and the cor-
responding regulations. If gain from an
installment sale includes unrecaptured
section 1250 gain and adjusted net cap-
ital gain (as defined in section 1(h)(4)),
the unrecaptured section 1250 gain is
taken into account before the adjusted
net capital gain.

(b) Installment payments from sales be-
fore May 7, 1997. The amount of
unrecaptured section 1250 gain in an in-
stallment payment that is properly
taken into account after May 6, 1997,
from a sale before May 7, 1997, is deter-
mined as if, for all payments properly
taken into account after the date of
sale but before May 7, 1997,
unrecaptured section 1250 gain had
been taken into account before ad-
justed net capital gain.

(c) Installment payments received after
May 6, 1997, and on or before August 23,
1999. If the amount of unrecaptured
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section 1250 gain in an installment pay-
ment that is properly taken into ac-
count after May 6, 1997, and on or be-
fore August 23, 1999, is less than the
amount that would have been taken
into account under this section, the
lesser amount is used to determine the
amount of unrecaptured section 1250
gain that remains to be taken into ac-
count.

(d) Examples. In each example, the
taxpayer, an individual whose taxable
year is the calendar year, does not
elect out of the installment method.
The installment obligation bears ade-
quate stated interest, and the property
sold is real property held in a trade or
business that qualifies as both section
1231 property and section 1250 property.
In all taxable years, the taxpayer’s
marginal tax rate on ordinary income
is 28 percent. The following examples
illustrate the rules of this section:

26 CFR Ch. | (4-1-04 Edition)

Example 1. General rule. This example il-
lustrates the rule of paragraph (a) of this
section as follows:

(i) In 1999, A sells property for $10,000, to be
paid in ten equal annual installments begin-
ning on December 1, 1999. A originally pur-
chased the property for $5000, held the prop-
erty for several years, and took straight-line
depreciation deductions in the amount of
$3000. In each of the years 1999-2008, A has no
other capital or section 1231 gains or losses.

(ii) A’s adjusted basis at the time of the
sale is $2000. Of A’s $8000 of section 1231 gain
on the sale of the property, $3000 is attrib-
utable to prior straight-line depreciation de-
ductions and is unrecaptured section 1250
gain. The gain on each installment payment
is $800.

(iii) As illustrated in the table in this para-
graph (iii) of this Example 1., A takes into ac-
count the unrecaptured section 1250 gain
first. Therefore, the gain on A’s first three
payments, received in 1999, 2000, and 2001, is
taxed at 25 percent. Of the $800 of gain on the
fourth payment, received in 2002, $600 is
taxed at 25 percent and the remaining $200 is
taxed at 20 percent. The gain on A’s remain-
ing six installment payments is taxed at 20
percent. The table is as follows:

1999 2000 2001 2002 2003 2004~ | Total gain
Installment gain .. 800 800 800 800 4000 8000
Taxed at 25% .. 800 800 800 Pe o P I 3000
Taxed at 20% ..... DR U RSO URU PURRROOPPRS 200 4000 5000
Remaining to be taxed at 25% ................. 2200 1400 600 | ..

Example 2. Installment payments from
sales prior to May 7, 1997. This example illus-
trates the rule of paragraph (b) of this sec-
tion as follows:

(i) The facts are the same as in Example 1
except that A sold the property in 1994, re-
ceived the first of the ten annual installment
payments on December 1, 1994, and had no
other capital or section 1231 gains or losses
in the years 1994-2003.

(ii) As in Example 1, of A’s $8000 of gain on
the sale of the property, $3000 was attrib-
utable to prior straight-line depreciation de-
ductions and is unrecaptured section 1250
gain.

(iii) As illustrated in the following table,
A’s first three payments, in 1994, 1995, and

1996, were received before May 7, 1997, and
taxed at 28 percent. Under the rule described
in paragraph (b) of this section, A deter-
mines the allocation of unrecaptured section
1250 gain for each installment payment after
May 6, 1997, by taking unrecaptured section
1250 gain into account first, treating the gen-
eral rule of paragraph (a) of this section as
having applied since the time the property
was sold, in 1994. Consequently, of the $800 of
gain on the fourth payment, received in 1997,
$600 is taxed at 25 percent and the remaining
$200 is taxed at 20 percent. The gain on A’s
remaining six installment payments is taxed
at 20 percent. The table is as follows:

1999- Total

1994 1995 1996 1997 1998 2003 gain
Installment gain .. 800 800 800 8000
Taxed at 28% .. 800 800 | 800 | .rnunn 2400
Taxed at 25% .. 600 | ... 600
Taxed at 20% 200 800 4000 5000
Remaining to be taxed at 25% . 2200 1400 | 600 | .eooeeceveies | e | e | s
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Example 3. Effect of section 1231(c) recap-
ture. This example illustrates the rule of
paragraph (a) of this section when there are
non-recaptured net section 1231 losses, as de-
fined in section 1231(c)(2), from prior years as
follows:

(i) The facts are the same as in Example 1,
except that in 1999 A has non-recaptured net
section 1231 losses from the previous four
years of $1000.

(ii) As illustrated in the table in paragraph
(iv) of this Example 3, in 1999, all of A’s $800
installment gain is recaptured as ordinary
income under section 1231(c). Under the rule
described in paragraph (a) of this section, for
purposes of determining the amount of
unrecaptured section 1250 gain remaining to
be taken into account, the $800 recaptured as
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1250 gain, rather than adjusted net capital
gain. Therefore, A has $2200 of unrecaptured
section 1250 gain remaining to be taken into
account.

(ii1) In the year 2000, A’s installment gain
is taxed at two rates. First, $200 is recap-
tured as ordinary income under section
1231(c). Second, the remaining $600 of gain on
A’s year 2000 installment payment is taxed
at 25 percent. Because the full $800 of gain re-
duces unrecaptured section 1250 gain, A has
$1400 of unrecaptured section 1250 gain re-
maining to be taken into account.

(iv) The gain on A’s installment payment
received in 2001 is taxed at 25 percent. Of the
$800 of gain on the fourth payment, received
in 2002, $600 is taxed at 25 percent and the re-
maining $200 is taxed at 20 percent. The gain

ordinary income under section 1231(c) is on A’s remaining six installment payments
treated as reducing unrecaptured section is taxed at 20 percent. The table is as follows:
2004- Total
1999 2000 2001 2002 2003 2008 gain
Installment gain .........cccccoiiiiiiiiiiie, 800 800 800 800 800 4000 8000
Taxed at ordinary rates under section
1231(c) 800 200 | o | e 1000
Taxed at 25% . 600 2000
Taxed at 20% . 200 5000
Remaining non-recaptured ne
1231 losses 200 | s | e
Remaining to be taxed at 25% 2200 1400 600

Example 4. Effect of a net section 1231 loss.
This example illustrates the application of
paragraph (a) of this section when there is a
net section 1231 loss as follows:

(i) The facts are the same as in Example 1
except that A has section 1231 losses of $1000
in 1999.

(if) In 1999, A’s section 1231 installment
gain of $800 does not exceed A’s section 1231
losses of $1000. Therefore, A has a net section
1231 loss of $200. As a result, under section
1231(a) all of A’s section 1231 gains and losses
are treated as ordinary gains and losses. As
illustrated in the following table, A’s entire
$800 of installment gain is ordinary gain.
Under the rule described in paragraph (a) of
this section, for purposes of determining the
amount of unrecaptured section 1250 gain re-
maining to be taken into account, A’s $800 of
ordinary section 1231 installment gain in 1999
is treated as reducing unrecaptured section
1250 gain. Therefore, A has $2200 of
unrecaptured section 1250 gain remaining to
be taken into account.<P<(iii) In the year

2000, A has $800 of section 1231 installment
gain, resulting in a net section 1231 gain of
$800. A also has $200 of non-recaptured net
section 1231 losses. The $800 gain is taxed at
two rates. First, $200 is taxed at ordinary
rates under section 1231(c), recapturing the
$200 net section 1231 loss sustained in 1999.
Second, the remaining $600 of gain on A’s
year 2000 installment payment is taxed at 25
percent. As in Example 3, the $200 of section
1231(c) gain is treated as reducing
unrecaptured section 1250 gain, rather than
adjusted net capital gain. Therefore, A has
$1400 of unrecaptured section 1250 gain re-
maining to be taken into account.

(iv) The gain on A’s installment payment
received in 2001 is taxed at 25 percent, reduc-
ing the remaining unrecaptured section 1250
gain to $600. Of the $800 of gain on the fourth
payment, received in 2002, $600 is taxed at 25
percent and the remaining $200 is taxed at 20
percent. The gain on A’s remaining six in-
stallment payments is taxed at 20 percent.
The table is as follows:

1999 2000 2001 2002 2003 2004~ | Total gain
Installment gain . 800 800 800 800 800 4000 8000
Ordinary gain under section 1231(a) ........ 800 | cooevieiriiies | e | e | e | e 800
Taxed at ordinary rates under sectio
1281(C) cvvvrrrererereeniemessensssssesssensssnssesiens | ovveensieniens | 200 | e | e 200
Taxed at 25% . 600 2000
Taxed at 20% ..... 200 5000
Net section 1231 10SS .....ccccccevvcvvvvnvccee | 200 | i | | | | |
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1999

2000

2004—

2001 2008

Total gain

Remaining to be taxed at 25% ................. 2200

1400 600

(e) Effective date. This section applies
to installment payments properly
taken into account after August 23,
1999.

[T.D. 8836, 64 FR 45875, Aug. 23, 1999]
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[T.D. 8270, 54 FR 46376, Nov. 3, 1989]

§1.453A-1 Installment method of re-
porting income by dealers on per-
sonal property.

(a) In general. A dealer (as defined in
paragraph (c)(1) of this section) may
elect to return the income from the
sale of personal property on the install-
ment method if such sale is a sale on
the installment plan (as defined in
paragraphs (c)(3) and (d) of this sec-
tion). Under the installment method of
accounting, a taxpayer may return as
income from installment sales in any
taxable year that proportion of the in-
stallment payments actually received
in that year which the gross profit re-
alized or to be realized when the prop-
erty is paid for bears to the total con-
tract price. For this purpose, gross
profit means sales less cost of goods
sold. See paragraph (d) of this section
for additional rules relating to the
computation of income under the in-
stallment method of accounting. In ad-
dition, see §1.453A-2 for rules treating
revolving credit plans as installment
plans for taxable years beginning on or
before December 31, 1986.

(b) Effect of security. A dealer may
adopt (but is not required to do so) one
of the following four ways of protecting
against loss in case of default by the
purchaser:

(1) An agreement that title is to re-
main in the vendor until performance
of the purchaser’s part of the trans-
action is completed;

(2) A form of contract in which title
is conveyed to the purchaser imme-
diately, but subject to a lien for the
unpaid portion of the selling price;

(3) A present transfer of title to the
purchaser, who at the same time exe-
cutes a reconveyance in the form of a
chattel mortgage to the vendor; or

(4) A conveyance to a trustee pending
performance of the contract and sub-
ject to its provisions.

(c) Definitions of dealer, sale, and sale
on the installment plan. For purposes of
the regulations under section 453A—
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