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eliminated by a required payment under sec-
tion 7519 (since there will be no required pay-
ment for H’s first taxable year), the anti- 
abuse rule of paragraph (b)(3) will not apply 
unless the principal purpose of organizing H 
was the attainment of a significant deferral 
of income that would result from making a 
section 444 election. 

Example (16). F, a partnership with a Janu-
ary 31 taxable year, desires to make a sec-
tion 444 election to retain its January 31 tax-
able year for the taxable year beginning Feb-
ruary 1, 1987. F is 100 percent owned by cal-
endar year individuals. Prior to the date 
specified in paragraph (d) of this section, F 
contributes substantially all of its assets to 
F1, a partnership, in exchange for a 51 per-
cent interest in F1. The remaining 49 percent 
of F1 is owned by the calendar year individ-
uals owning 100 percent of F. If F is allowed 
to make a section 444 election to retain its 
January 31 taxable year, F1’s required tax-
able year will be January 31 since a majority 
of F1’s partners use a January 31 taxable 
year (see § 1.706–3T). F’s principal purpose for 
creating F1 and contributing its assets to F1 
is to obtain an 11-month deferral on 49 per-
cent of the income previously earned by F 
and now earned by F1. Pursuant to para-
graph (b)(3) of this section, F is not allowed 
to make a section 444 election for its taxable 
year beginning February 1, 1987. 

Example (17). The facts are the same as in 
example (16), except that F does not create 
F1 and contribute its assets to F1 until im-
mediately after F makes its section 444 elec-
tion for the taxable year beginning February 
1, 1987. Thus, F is allowed to make a section 
444 election for its taxable year beginning 
February 1, 1987. However, pursuant to para-
graph (b)(3) of this section, F will have its 
section 444 election terminated for subse-
quent years unless the tax deferral inherent 
in the structure is eliminated (e.g., F1 is liq-
uidated or the individual owners of F con-
tribute their interests in F1 to F) prior to 
the date specified in paragraph (d) of this 
section for subsequent taxable years begin-
ning on or after February 1, 1988. 

Example (18). The facts are the same as in 
example (16), except that F1 is 99 percent 
owned by F and none of the individual own-
ers of F own any portion of F1. Furthermore, 
F obtained no tax benefit from creating and 
contributing assets to F1. Given these facts 
paragraph (b)(3) of this section does not 
apply and thus, F may make a section 444 
election for its taxable year beginning Feb-
ruary 1, 1987. 

Example (19). G, a partnership with an Oc-
tober 31 taxable year, desires to retain its 
October 31 taxable year for its taxable year 
beginning November 1, 1987. However, as of 
December 31, 1987, G owns a 30 percent inter-
est in G1, a calendar year partnership. G 
owns no other deferral entity, and G is 100 
percent owned by calendar year individuals. 

Furthermore, G’s interest in G1 does not 
meet the de minimis rule provided in para-
graph (c)(3) of this section. Thus, in order to 
avoid being a tiered structure, G sells its in-
terest in G1 to an unrelated third party prior 
to the date G timely makes it section 444 
election for its taxable year beginning No-
vember 1, 1987. Although the sale of G1 al-
lows G to qualify to make a section 444 elec-
tion, and therefore to obtain a significant 
tax benefit, such benefit is not unintended. 
Thus, paragraph (b)(3) of this section does 
not apply, and G may make a section 444 
election for its taxable year beginning No-
vember 1, 1987. 

(g) Effective date. This section is ef-
fective for taxable years beginning 
after December 31, 1986. 

[T.D. 8205, 53 FR 19698, May 27, 1988, as 
amended by T.D. 8996, 67 FR 35012, May 17, 
2002] 

§ 1.444–3T Manner and time of making 
section 444 election (temporary). 

(a) In general. A section 444 election 
shall be made in the manner and at the 
time provided in this section. 

(b) Manner and time of making elec-
tion—(1) General rule. A section 444 elec-
tion shall be made by filing a properly 
prepared Form 8716, ‘‘Election to Have 
a Tax Year Other Than a Required Tax 
Year,’’ with the Service Center indi-
cated by the instructions to Form 8716. 
Except as provided in paragraphs (b) (2) 
and (4) of this section, Form 8716 must 
be filed by the earlier of— 

(i) The 15th day of the fifth month 
following the month that includes the 
first day of the taxable year for which 
the election will first be effective, or 

(ii) The due date (without regard to 
extensions) of the income tax return 
resulting from the section 444 election. 
In addition, a copy of Form 8716 must 
be attached to Form 1065 or Form 1120 
series form, whichever is applicable, 
for the first taxable year for which the 
section 444 election is made. Form 8716 
shall be signed by any person who is 
authorized to sign Form 1065 or Form 
1120 series form, whichever is applica-
ble. (See sections 6062 and 6063, relating 
to the signing of returns.) The provi-
sions of this paragraph (b)(1) may be il-
lustrated by the following examples. 

Example (1). A, a partnership that began 
operations on September 10, 1988, is qualified 
to make a section 444 election to use a Sep-
tember 30 taxable year for its taxable year 
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beginning September 10, 1988. Pursuant to 
paragraph (b)(1) of this section, A must file 
Form 8716 by the earlier of the 15th day of 
the fifth month following the month that in-
cludes the first day of the taxable year for 
which the election will first be effective (i.e., 
February 15, 1989) or the due date (without 
regard to extensions) of the partnership’s tax 
return for the period September 10, 1988 to 
September 30, 1988 (i.e., January 15, 1989). 
Thus, A must file Form 8716 by January 15, 
1989. 

Example (2). The facts are the same as in 
example (1), except that A began operations 
on October 20, 1988. Based upon these facts, A 
must file Form 8716 by March 15, 1989, the 
15th day of the fifth month following the 
month that includes the first day of the tax-
able year for which the election will first be 
effective. 

Example (3). B is a corporation that first 
becomes a personal service corporation for 
its taxable year beginning September 1, 1988. 
B qualifies to make a section 444 election to 
use a September 30 taxable year for its tax-
able year beginning September 1, 1988. Pur-
suant to this paragraph (b)(1), B must file 
Form 8716 by December 15, 1988, the due date 
of the income tax return for the short period 
September 1 to September 30, 1988. 

(2) Special extension of time for making 
an election. If, pursuant to paragraph 
(b)(1) of this section, the due date for 
filing Form 8716 is prior to July 26, 
1988, such date is extended to July 26, 
1988. The provisions of this paragraph 
(b)(2) may be illustrated by the fol-
lowing examples. 

Example (1). B, a partnership that histori-
cally used a June 30 taxable year, is qualified 
to make a section 444 election to retain a 
June 30 taxable year for its taxable year be-
ginning July 1, 1987. Absent paragraph (b)(2) 
of this section, B would be required to file 
Form 8716 by December 15, 1987. However, 
pursuant to paragraph (b)(2) of this section, 
B’s due date for filing Form 8716 is extended 
to July 26, 1988. 

Example (2). C, a partnership that began op-
erations on January 20, 1988, is qualified to 
make a section 444 election to use a year 
ending September 30 for its taxable year be-
ginning January 20, 1988. Absent paragraph 
(b)(2) of this section, C is required to file 
Form 8716 by June 15, 1988 (the 15th day of 
the fifth month following the month that in-
cludes the first day of the taxable year for 
which the election will first be effective). 
However, pursuant to paragraph (b)(2) of this 
section, the due date for filing Form 8716 is 
July 26, 1988. 

(3) Corporation electing to be an S cor-
poration—(i) In general. A corporation 
electing to be an S corporation is sub-

ject to the same time and manner rules 
for filing Form 8716 as any other tax-
payer making a section 444 election. 
Thus, a corporation electing to be an S 
corporation that desires to make a sec-
tion 444 election is not required to file 
Form 8716 with its Form 2553, ‘‘Election 
by a Small Business Corporation.’’ 
However, a corporation electing to be 
an S corporation after September 26, 
1988, is required to state on Form 2553 
its intention to— 

(A) Make a section 444 election, if 
qualified, or 

(B) Make a ‘‘back-up section 444 elec-
tion’’ as described in paragraph (b)(4) of 
this section. 
If a corporation electing to be an S cor-
poration fails to state either of the 
above intentions, the District Director 
may, at his discretion, disregard any 
section 444 election for such taxpayer. 

(ii) Examples. The provisions of this 
paragraph (b)(3) may be illustrated by 
the following examples. 

Example (1). D is a corporation that com-
mences operations on October 1, 1988, and 
elects to be an S corporation for its taxable 
year beginning October 1, 1988. All of D’s 
shareholders use the calendar year as their 
taxable year. D desires to adopt a September 
30 taxable year. D does not believe it has a 
business purpose for a September 30 taxable 
year and thus it must make a section 444 
election to use such year. Based on these 
facts, D must, pursuant to the instructions 
to Form 2553, state on Form 2553 that, if 
qualified, it will make a section 444 election 
to adopt a year ending September 30 for its 
taxable year beginning October 1, 1988. If D is 
qualified (i.e., D is not a member of a tiered 
structure on December 31, 1988) to make a 
section 444 election for its taxable year be-
ginning October 1, 1988, D must file Form 
8716 by March 15, 1989. If D ultimately is not 
qualified to make a section 444 election for 
its taxable year beginning October 1, 1988, 
D’s election to be an S corporation will not 
be effective unless, pursuant to the instruc-
tions to Form 2553, D made a back-up cal-
endar year election (i.e., an election to adopt 
the calendar year in the event D ultimately 
is not qualified to make a section 444 elec-
tion for such year). 

Example (2). The facts are the same as in 
example (1), except that D believes it can es-
tablish, to the satisfaction of the Commis-
sioner, a business purpose for adopting a 
September 30 taxable year. However, D de-
sires to make a ‘‘back-up section 444 election’’ 
(see paragraph (b)(4) of this section) in the 
event that the Commissioner does not grant 
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permission to adopt a September 30 taxable 
year based upon business purpose. Based on 
these facts, D must, pursuant to the instruc-
tions to Form 2553, state on Form 2553 its in-
tention, if qualified, to make a back-up sec-
tion 444 election to adopt a September 30 
taxable year. If, by March 15, 1989, D has not 
received permission to adopt a September 30 
taxable year and D is qualified to make a 
section 444 election, D must make a back-up 
election in accordance with paragraph (b)(4) 
of this section. 

(4) Back-up section 444 election—(i) 
General rule. A taxpayer that has re-
quested (or is planning to request) per-
mission to use a particular taxable 
year based upon business purpose, may, 
if otherwise qualified, file a section 444 
election (referred to as a ‘‘back-up sec-
tion 444 election’’). If the Commissioner 
subsequently denies the business pur-
pose request, the taxpayer will, if oth-
erwise qualified, be required to acti-
vate the back-up section 444 election. 
See examples (1) and (2) in paragraph 
(b)(4)(iv) of this section. 

(ii) Procedures for making a back-up 
section 444 election. In addition to fol-
lowing the general rules provided in 
this section, a taxpayer making a 
back-up section 444 election should, in 
order to allow the Service to process 
the affected returns in an efficient 
manner, type or legibly print the words 
‘‘BACK-UP ELECTION’’ at the top of 
Form 8716, ‘‘Election to Have a Tax 
Year Other Than a Required Tax Year.’’ 
However, if such Form 8716 is filed on 
or after the date a Form 1128, Applica-
tion for Change in Accounting Period, 
is filed with respect to a period that be-
gins on the same date, the words 
‘‘FORM 1128 BACK-UP ELECTION’’ 
should be typed or legibly printed at 
the top of Form 8716. 

(iii) Procedures for activating a back- 
up section 444 election—(A) Partnerships 
and S corporations—(1) In general. A 
back-up section 444 election made by a 
partnership or S corporation is acti-
vated by filing the return required in 
§ 1.7519–2T (a)(2)(i) and making the pay-
ment required in § 1.7519–1T. The due 
date for filing such return and payment 
will be the later of— 

(i) The due dates provided in § 1.7519– 
2T, or 

(ii) 60 days from the date the Com-
missioner denies the business purpose 
request. 

However, interest will be assessed (at 
the rate provided in section 6621 (a)(2)) 
on any required payment made after 
the due date (without regard to any ex-
tension for a back-up election) pro-
vided in § 1.7519–2T (a)(4)(i) or (a)(4)(ii), 
whichever is applicable, for such pay-
ment. Interest will be calculated from 
such due date to the date such amount 
is actually paid. Interest assessed 
under this paragraph will be separate 
from any required payments. Thus, in-
terest will not be subject to refund 
under § 1.7519–2T. 

(2) Special rule if Form 720 used to sat-
isfy return requirement. If, pursuant to 
§ 1.7519–2T (a)(3), a partnership or S cor-
poration must use Form 720, ‘‘Quarterly 
Federal Excise Tax Return,’’ to satisfy 
the return requirement of § 1.7519–2T 
(a)(2), then in addition to following the 
general rules provided in § 1.7519–2T, 
the partnership or S corporation must 
type or legibly print the words ‘‘ACTI-
VATING BACK-UP ELECTION’’ on the 
top of Form 720. A partnership or S 
corporation that would otherwise file a 
Form 720 on or before the date specified 
in paragraph (b)(4)(iii)(A)(1) of this sec-
tion may satisfy the return require-
ment by including the necessary infor-
mation on such Form 720. Alter-
natively, such partnership or S cor-
poration may file an additional Form 
720 (i.e., a Form 720 separate from the 
Form 720 it would otherwise file). Thus, 
for example, if the due date for acti-
vating an S corporation’s back-up elec-
tion is November 15, 1988, and the S 
corporation must file a Form 720 by Oc-
tober 31, 1988, to report manufacturers 
excise tax for the third quarter of 1988, 
the S corporation may use that Form 
720 to activate its back-up election. Al-
ternatively, the S corporation may file 
its regular Form 720 that is due Octo-
ber 31, 1988, and file an additional Form 
720 by November 15, 1988, activating its 
back-up election. 

(B) Personal service corporations. A 
back-up section 444 election made by a 
personal service corporation is acti-
vated by filing Form 8716 with the per-
sonal service corporation’s original or 
amended income tax return for the tax-
able year in which the election is first 
effective, and typing or legibly print-
ing the words—‘‘ACTIVATING BACK- 
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UP ELECTION’’ on the top of such in-
come tax return. 

(iv) Examples. The provisions of this 
paragraph (b)(4) may be illustrated by 
the following examples. Also see exam-
ple (2) in paragraph (b)(3) of this sec-
tion.

Example (1). E, a partnership that histori-
cally used a June 30 taxable year, requested 
(pursuant to section 6 of Rev. Proc. 87–32, 
1987–28 I.R.B. 14) permission from the Com-
missioner to retain a June 30 taxable year 
for its taxable year beginning July 1, 1987. 
Furthermore, E is qualified to make a sec-
tion 444 election to retain a June 30 taxable 
year for its taxable year beginning July 1, 
1987. However, as of the date specified in 
paragraph (b)(2) of this section, the Commis-
sioner has not determined whether E has a 
valid business purpose for retaining its June 
30 taxable year. Based on these facts, E may, 
by the date specified in paragraph (b)(2) of 
this section, make a back-up section 444 
election to retain its June 30 taxable year.

Example (2). The facts are the same as in 
example (1). In addition, on August 12, 1988, 
the Internal Revenue Service notifies E that 
its business purpose request is denied. E asks 
for reconsideration of the Service’s decision, 
and the Service sustains the original denial 
on September 30, 1988. Based on these facts, 
E must activate its back-up section 444 elec-
tion within 60 days after September 30, 1988.

Example (3). The facts are the same as in 
example (1), except that E desires to make a 
section 444 election to use a year ending Sep-
tember 30 for its taxable year beginning July 
1, 1987. Although E qualifies to make a sec-
tion 444 election to retain its June 30 taxable 
year, E may make a back-up section 444 elec-
tion for a September 30 taxable year.

(c) Administrative relief—(1) Extension 
of time to file income tax returns—(i) 
Automatic extension. If a partnership, S 
corporation, or personal service cor-
poration makes a section 444 election 
(or does not make a section 444 elec-
tion, either because it is ineligible or 
because it decides not to make the 
election, and therefore changes to its 
required taxable year) for its first tax-
able year beginning after December 31, 
1986, the due date for filing its income 
tax return for such year shall be the 
later of—

(A) The due date established under—
(1) Section 6072, in the case of Form 

1065, 
(2) § 1.6037–1 (b), in the case of Form 

1120S, 
(3) Section 6072 (b), in the case of 

other Form 1120 series form; or 

(B) August 15, 1988. 
The words ‘‘SECTION 444 RETURN’’ 
should, in order to allow the Service to 
process the affected returns in an effi-
cient manner, be typed or legibly print-
ed at the top of the Form 1065 or Form 
1120 series form, whichever is applica-
ble, filed under this paragraph (c)(1)(i). 

(ii) Additional extensions. If the due 
date of the income tax return for the 
first taxable year beginning after De-
cember 31, 1986, extended as provided in 
paragraph (c)(1)(i)(B) of this section, 
occurs before the date that is 6 months 
after the date specified in paragraph 
(c)(1)(i)(A) of this section, the partner-
ship, S corporation, or personal service 
corporation may request an additional 
extension or extensions of time (up to 
6 months after the date specified in 
paragraph (c)(1)(i)(A) of this section) to 
file its income tax return for such first 
taxable year. The request must be 
made by the later of the date specified 
in paragraph (c)(1)(i)(A) or (c)(1)(i)(B) 
of this section and must be made on 
Form 7004, ‘‘Application for Automatic 
Extension of Time To File Corporation 
Income Tax Return’’, or Form 2758, 
‘‘Application for Extension of Time to 
File U.S. Partnership, Fiduciary, and 
Certain Other Returns,’’ whichever is 
applicable, in accordance with the form 
and its instructions. In addition, the 
following words should be typed or leg-
ibly printed at the top of the form—
‘‘SECTION 444 REQUEST FOR ADD-
ITIONAL EXTENSION.’’

(iii) Examples. The provisions of para-
graph (c)(1) of this section may be il-
lustrated by the following examples.

Example (1). G, a partnership that histori-
cally used a January 31 taxable year, makes 
a section 444 election to retain such year for 
its taxable year beginning February 1, 1987. 
Absent paragraph (c)(1)(i) of this section, G’s 
Form 1065 for the taxable year ending Janu-
ary 31, 1988, is due on or before May 15, 1988. 
However, if G types or legibly prints ‘‘SEC-
TION 444 RETURN’’ at the top of Form 1065 
for such year, paragraph (c)(1)(i) of this sec-
tion automatically extends the due date of 
such return to August 15, 1988.

Example (2). The facts are the same as in 
example (1), except that G desires to extend 
the due date of its income tax return for the 
year ending January 31, 1988, to a date be-
yond August 15, 1988. Pursuant to paragraph 
(c)(1)(ii) of this section, G may extend such 
return to November 15, 1988 (i.e., the date 
that is up to 6 months after May 15, 1988, the
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normal due date of the return). However, in 
order to obtain this additional extension, G 
must file Form 2758 pursuant to paragraph 
(c)(1)(i) of this section on or before August 
15, 1988. 

Example (3). H, a partnership that histori-
cally used a May 31 taxable year, makes a 
section 444 election to use a year ending Sep-
tember 30 for its taxable year beginning on 
June 1, 1987. Absent paragraph (c)(1)(i) of this 
section, H’s Form 1065 for the taxable year 
beginning June 1, 1987, and ending September 
30, 1987, is due on or before January 15, 1988. 
However, if H types or legibly prints ‘‘SEC-
TION 444 RETURN’’ at the top of Form 1065 
for such year, paragraph (c)(1)(i) of this sec-
tion automatically extends the due date of 
such return to August 15, 1988. 

Example (4). The facts are the same as in 
example (3), except H desires to further ex-
tend (i.e., extend beyond August 15, 1988) the 
due date of its income tax return for its tax-
able year beginning June 1, 1987, and ending 
September 30, 1987. Since August 15, 1988, is 
6 months or more after the due date (without 
extensions) of such return, paragraph 
(c)(1)(ii) of this section prevents H from fur-
ther extending the time for filing such re-
turn. 

Example (5). I, a partnership that histori-
cally used a June 30 taxable year, considered 
making a section 44 election to retain such 
taxable year, but eventually decided to 
change to a December 31, taxable year (I’s re-
quired taxable year). Absent paragraph 
(c)(1)(i) of this section, I’s Form 1065 for the 
taxable year beginning July 1, 1987, and end-
ing December 31, 1987, is due on or before 
April 15, 1988. Pursuant to paragraph (c)(1)(i) 
of this section, if I types or legibly prints 
‘‘SECTION 444 RETURN’’ at the top of Form 
1065 for such year, paragraph (c)(1)(i) of this 
section automatically extends the due date 
of such return to August 15, 1988. In addition, 
I may further extend such return pursuant to 
paragraph (c)(1)(ii) of this section. 

(2) No penalty for certain late pay-
ments—(i) In general. In the case of a 
personal service corporation or S cor-
poration described in paragraph 
(c)(1)(i) of this section, no penalty 
under section 6651 (a)(2) will be imposed 
for failure to pay income tax (if any) 
for the first taxable year beginning 
after December 31, 1986, but only for 
the period beginning with the last date 
for payment and ending with the later 
of the date specified in paragraph 
(c)(1)(i) or paragraph (c)(1)(ii) of this 
section. 

(ii) Example. The provisions of para-
graph (c)(2)(i) of this section may be il-
lustrated by the following example. 

Example. J, a personal service corporation 
that historically used a January 31 taxable 
year, makes a section 444 election to retain 
such year for its taxable year beginning Feb-
ruary 1, 1987. The last date (without exten-
sion) for payment of J’s income tax (if any) 
for its taxable year beginning February 1, 
1987, is April 15, 1988. However, under para-
graph (c)(2)(i) of this section, no penalty 
under section 6651(a)(2) will be imposed on 
any underpayment of income tax for the pe-
riod beginning April 15, 1988 and ending Au-
gust 15, 1988. 

(d) Effective date. This section is ef-
fective for taxable years beginning 
after December 31, 1986. 

[T.D. 8205, 53 FR 19703, May 27, 1988] 

§ 1.444–4 Tiered structure. 
(a) Electing small business trusts. For 

purposes of § 1.444–2T, solely with re-
spect to an S corporation shareholder, 
the term deferral entity does not include 
a trust that is treated as an electing 
small business trust under section 
1361(e). An S corporation with an elect-
ing small business trust as a share-
holder may make an election under 
section 444. This paragraph is applica-
ble to taxable years beginning on and 
after December 29, 2000; however, tax-
payers may voluntarily apply it to tax-
able years of S corporations beginning 
after December 31, 1996. 

(b) Certain tax-exempt trusts. For pur-
poses of § 1.444–2T, solely with respect 
to an S corporation shareholder, the 
term deferral entity does not include a 
trust that is described in section 401(a) 
or 501(c)(3), and is exempt from tax-
ation under section 501(a). An S cor-
poration with a trust as a shareholder 
that is described in section 401(a) or 
section 501(c)(3), and is exempt from 
taxation under section 501(a) may 
make an election under section 444. 
This paragraph is applicable to taxable 
years beginning on and after December 
29, 2000; however taxpayers may volun-
tarily apply it to taxable years of S 
corporations beginning after December 
31, 1997. 

(c) Certain terminations disregarded— 
(1) In general. An S corporation that is 
described in this paragraph (c)(1) may 
request that a termination of its elec-
tion under section 444 be disregarded, 
and that the S corporation be per-
mitted to resume use of the year it pre-
viously elected under section 444, by 
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