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exclude it from the envelope, it shall,
unless waived on the record by agree-
ment of all parties, be authenticated
by the officer and transmitted by the
officer or the party taking the deposi-
tion, or its attorney or other author-
ized representative, in a separate pack-
age marked and addressed as provided
in this section.

(g) Form of deposition. (1) The pages of
each deposition must be numbered con-
secutively, and the name of the witness
plainly and conspicuously written at
the top of each page. The deposition
may be written on legal-size or letter-
size paper, with a wide margin on the
left-hand side of the page, and with the
writing on one side only of the sheet.
The questions propounded to each wit-
ness must be consecutively numbered
unless paper with numbered lines is
used, and each question must be fol-
lowed by its answer.

(2) Exhibits must be numbered or let-
tered consecutively and each must be
marked with the number and title of
the case and the name of the party of-
fering the exhibit. Entry and consider-
ation may be refused to improperly
marked exhibits.

(3) Each deposition must contain an
index of the names of the witnesses,
giving the pages where their examina-
tion and cross-examination begin, and
an index of the exhibits, briefly de-
scribing their nature and giving the
pages at which they are introduced and
offered in evidence.

(h) Depositions must be filed. All depo-
sitions which are taken must be duly
filed in the Patent and Trademark Of-
fice. On refusal to file, the Office at its
discretion will not further hear or con-
sider the contestant with whom the re-
fusal lies; and the Office may, at its
discretion, receive and consider a copy
of the withheld deposition, attested by
such evidence as is procurable.

(i) Inspection of depositions. After the
depositions are filed in the Office, they
may be inspected by any party to the
case, but they cannot be withdrawn for
the purpose of printing. They may be
printed by someone specially des-
ignated by the Office for that purpose,
under proper restrictions.

(j) Effect of errors and irregularities in
depositions. Rule 32(d) (1), (2), and (3)
(A) and (B) of the Federal Rules of

37 CFR Ch. | (7-1-02 Edition)

Civil Procedure shall apply to errors
and irregularities in depositions. No-
tice will not be taken of merely formal
or technical objections which shall not
appear to have wrought a substantial
injury to the party raising them; and
in case of such injury it must be made
to appear that the objection was raised
at the time specified in said rule.

(k) Objections to admissibility: Subject
to the provisions of paragraph (j) of
this section, objection may be made to
receiving in evidence any deposition,
or part thereof, or any other evidence,
for any reason which would require the
exclusion of the evidence from consid-
eration. Objections to the competency
of a witness or to the competency, rel-
evancy, or materiality of testimony
must be raised at the time specified in
Rule 32(d)(3)(A) of the Federal Rules of
Civil Procedure. Such objections will
not be considered until final hearing.

(1) Evidence not considered. Evidence
not obtained and filed in compliance
with these sections will not be consid-
ered.

[37 FR 7607, Apr. 18, 1972, as amended at 41
FR 760, Jan. 5, 1976; 48 FR 23139, May 23, 1983;
54 FR 34899, Aug. 22, 1989; 54 FR 38041, Sept.
14, 1989; 63 FR 48099, Sept. 9, 1998]

§2.124 Depositions upon written ques-
tions.

(a) A deposition upon written ques-
tions may be taken before any person
before whom depositions may be taken
as provided by Rule 28 of the Federal
Rules of Civil Procedure.

(b)(1) A party desiring to take a testi-
monial deposition upon written ques-
tions shall serve notice thereof upon
each adverse party within ten days
from the opening date of the testimony
period of the party who serves the no-
tice. The notice shall state the name
and address of the witness. A copy of
the notice, but not copies of the ques-
tions, shall be filed with the Trade-
mark Trial and Appeal Board.

(2) A party desiring to take a dis-
covery deposition upon written ques-
tions shall serve notice thereof upon
each adverse party and shall file a copy
of the notice, but not copies of the
questions, with the Board. The notice
shall state the name and address, if
known, of the person whose deposition
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is to be taken. If the name of the per-
son is not known, a general description
sufficient to identify him or the par-
ticular class or group to which he be-
longs shall be stated in the notice, and
the party from whom the discovery
deposition is to be taken shall des-
ignate one or more persons to be de-
posed in the same manner as is pro-
vided by Rule 30(b)(6) of the Federal
Rules of Civil Procedure.

(c) Every notice given under the pro-
visions of paragraph (b) of this section
shall be accompanied by the name or
descriptive title of the officer before
whom the deposition is to be taken.

(d)(1) Every notice served on any ad-
verse party under the provisions of
paragraph (b) of this section shall be
accompanied by the written questions
to be propounded on behalf of the party
who proposes to take the deposition.
Within twenty days from the date of
service of the notice, any adverse party
may serve cross questions upon the
party who proposes to take the deposi-
tion; any party who serves cross ques-
tions shall also serve every other ad-
verse party. Within ten days from the
date of service of the cross questions,
the party who proposes to take the
deposition may serve redirect ques-
tions on every adverse party. Within
ten days from the date of service of the
redirect questions, any party who
served cross questions may serve
recross questions upon the party who
proposes to take the deposition; any
party who serves recross questions
shall also serve every other adverse
party. Written objections to questions
may be served on a party propounding
questions; any party who objects shall
serve a copy of the objections on every
other adverse party. In response to ob-
jections, substitute questions may be
served on the objecting party within
ten days of the date of service of the
objections; substitute questions shall
be served on every other adverse party.

(2) Upon motion for good cause by
any party, or upon its own initiative,
the Trademark Trial and Appeal Board
may extend any of the time periods
provided by paragraph (d)(1) of this sec-
tion. Upon receipt of written notice
that one or more testimonial deposi-
tions are to be taken upon written
questions, the Trademark Trial and
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Appeal Board shall suspend or resched-
ule other proceedings in the matter to
allow for the orderly completion of the
depositions upon written questions.

(e) Within ten days after the last
date when questions, objections, or
substitute questions may be served, the
party who proposes to take the deposi-
tion shall mail a copy of the notice and
copies of all the questions to the officer
designated in the notice; a copy of the
notice and of all the questions mailed
to the officer shall be served on every
adverse party. The officer designated in
the notice shall take the testimony of
the witness in response to the ques-
tions and shall record each answer im-
mediately after the corresponding
question. The officer shall then certify
the transcript and mail the transcript
and exhibits to the party who took the
deposition.

(f) The party who took the deposition
shall promptly serve a copy of the
transcript, copies of documentary ex-
hibits, and duplicates or photographs
of physical exhibits on every adverse
party. It is the responsibility of the
party who takes the deposition to as-
sure that the transcript is correct (see
§2.125(b)). If the deposition is a dis-
covery deposition, it may be made of
record as provided by §2.120(j). If the
deposition is a testimonial deposition,
the original, together with copies of
documentary exhibits and duplicates or
photographs of physical exhibits, shall
be filed promptly with the Trademark
Trial and Appeal Board.

(g) Objections to questions and an-
swers in depositions upon written ques-
tions may be considered at final hear-
ing.

[48 FR 23139, May 23, 1983]

§2.125 Filing and service of testimony.

(a) One copy of the transcript of tes-
timony taken 1in accordance with
§2.123, together with copies of docu-
mentary exhibits and duplicates or
photographs of physical exhibits, shall
be served on each adverse party within
thirty days after completion of the
taking of that testimony. If the tran-
script with exhibits is not served on
each adverse party within thirty days
or within an extension of time for the
purpose, any adverse party which was
not served may have remedy by way of
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