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of assessments, including situational assess-
ments and supported employment assess-
ments, from service providers who have con-
cluded that they would be unable to meet
the individual’s needs due to the severity of
the individual’s disability. The demonstra-
tion of ‘‘clear and convincing evidence’’ must
include, if appropriate, a functional assess-
ment of skill development activities, with
any necessary supports (including assistive
technology), in real life settings. (S. Rep. No.
357, 102d Cong., 2d. Sess. 37-38 (1992))

§361.43 Procedures for ineligibility de-
termination.

If the State unit determines that an
applicant is ineligible for vocational
rehabilitation services or determines
that an individual receiving services
under an individualized plan for em-
ployment is no longer eligible for serv-
ices, the State unit must—

(a) Make the determination only
after providing an opportunity for full
consultation with the individual or, as
appropriate, with the individual’s rep-
resentative;

(b) Inform the individual in writing,
supplemented as necessary by other ap-
propriate modes of communication
consistent with the informed choice of
the individual, of the ineligibility de-
termination, including the reasons for
that determination, the requirements
under this section, and the means by
which the individual may express and
seek remedy for any dissatisfaction, in-
cluding the procedures for review of
State unit personnel determinations in
accordance with §361.57;

(c) Provide the individual with a de-
scription of services available from a
client assistance program established
under 34 CFR part 370 and information
on how to contact that program;

(d) Refer the individual—

(1) To other programs that are part
of the One-Stop service delivery sys-
tem under the Workforce Investment
Act that can address the individual’s
training or employment-related needs;
or

(2) To local extended employment
providers if the ineligibility determina-
tion is based on a finding that the indi-
vidual is incapable of achieving an em-
ployment outcome as defined in
§361.5(b)(16).

(e) Review within 12 months and an-
nually thereafter if requested by the
individual or, if appropriate, by the in-
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dividual’s representative any ineligi-
bility determination that is based on a
finding that the individual is incapable
of achieving an employment outcome.
This review need not be conducted in
situations in which the individual has
refused it, the individual is no longer
present in the State, the individual’s
whereabouts are unknown, or the indi-
vidual’s medical condition is rapidly
progressive or terminal.

(AUTHORITY: Sections 12(c), 102(a)(5), and
102(c) of the Act; 29 U.S.C. 709(c), 722(a)(5),
and 722(c))

[66 FR 4382, Jan. 11, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§361.44 Closure without eligibility de-
termination.

The designated State unit may not
close an applicant’s record of services
prior to making an eligibility deter-
mination unless the applicant declines
to participate in, or is unavailable to
complete, an assessment for deter-
mining eligibility and priority for serv-
ices, and the State unit has made a
reasonable number of attempts to con-
tact the applicant or, if appropriate,
the applicant’s representative to en-
courage the applicant’s participation.

(Authority: Section 12(c) of the Act; 29
U.S.C. 709(c))

§361.45 Development of the individ-
ualized plan for employment.

(a) General requirements. The
plan must assure that—

(1) An individualized plan for employ-
ment (IPE) meeting the requirements
of this section and §361.46 is developed
and implemented in a timely manner
for each individual determined to be el-
igible for vocational rehabilitation
services or, if the designated State unit
is operating under an order of selection
in accordance with §361.36, for each eli-
gible individual to whom the State
unit is able to provide services; and

(2) Services will be provided in ac-
cordance with the provisions of the
IPE.

(b) Purpose.

(1) The designated State unit must
conduct an assessment for determining
vocational rehabilitation needs, if ap-
propriate, for each eligible individual
or, if the State is operating under an

State
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order of selection, for each eligible in-
dividual to whom the State is able to
provide services. The purpose of this
assessment is to determine the employ-
ment outcome, and the nature and
scope of vocational rehabilitation serv-
ices to be included in the IPE.

(2) The IPE must be designed to
achieve a specific employment out-
come, as defined in §361.5(b)(16), that is
selected by the individual consistent
with the individual’s unique strengths,
resources, priorities, concerns, abili-
ties, capabilities, interests, and in-
formed choice.

(c) Required information. The State
unit must provide the following infor-
mation to each eligible individual or,
as appropriate, the individual’s rep-
resentative, in writing and, if appro-
priate, in the native language or mode
of communication of the individual or
the individual’s representative:

(1) Options for developing an IPE. In-
formation on the available options for
developing the IPE, including the op-
tion that an eligible individual or, as
appropriate, the individual’s represent-
ative may develop all or part of the
IPE—

(i) Without assistance from the State
unit or other entity; or

(ii) With assistance from—

(A) A qualified vocational rehabilita-
tion counselor employed by the State
unit;

(B) A qualified vocational rehabilita-
tion counselor who is not employed by
the State unit; or

(C) Resources other than those in
paragraph (A) or (B) of this section.

(2) Additional information. Additional
information to assist the eligible indi-
vidual or, as appropriate, the individ-
ual’s representative in developing the
IPE, including—

(i) Information describing the full
range of components that must be in-
cluded in an IPE;

(ii) As appropriate to each eligible in-
dividual—

(A) An explanation of agency guide-
lines and criteria for determining an
eligible individual’s financial commit-
ments under an IPE;

(B) Information on the availability of
assistance in completing State unit
forms required as part of the IPE; and

§361.45

(C) Additional information that the
eligible individual requests or the
State unit determines to be necessary
to the development of the IPE;

(iii) A description of the rights and
remedies available to the individual,
including, if appropriate, recourse to
the processes described in §361.57; and

(iv) A description of the availability
of a client assistance program estab-
lished under 34 CFR part 370 and infor-
mation on how to contact the client as-
sistance program.

(d) Mandatory procedures. The des-
ignated State unit must ensure that—

(1) The IPE is a written document
prepared on forms provided by the
State unit;

(2) The IPE is developed and imple-
mented in a manner that gives eligible
individuals the opportunity to exercise
informed choice, consistent with
§361.52, in selecting—

(i) The employment outcome, includ-
ing the employment setting;

(ii) The specific vocational rehabili-
tation services needed to achieve the
employment outcome, including the
settings in which services will be pro-
vided;

(iii) The entity or entities that will
provide the vocational rehabilitation
services; and

(iv) The methods available for pro-
curing the services;

(3) The IPE is—

(i) Agreed to and signed by the eligi-
ble individual or, as appropriate, the
individual’s representative; and

(ii) Approved and signed by a quali-
fied vocational rehabilitation coun-
selor employed by the designated State
unit;

(4) A copy of the IPE and a copy of
any amendments to the IPE are pro-
vided to the eligible individual or, as
appropriate, to the individual’s rep-
resentative, in writing and, if appro-
priate, in the native language or mode
of communication of the individual or,
as appropriate, the individual’s rep-
resentative;

(5) The IPE is reviewed at least annu-
ally by a qualified vocational rehabili-
tation counselor and the eligible indi-
vidual or, as appropriate, the individ-
ual’s representative to assess the eligi-
ble individual’s progress in achieving
the identified employment outcome;
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(6) The IPE is amended, as necessary,
by the individual or, as appropriate,
the individual’s representative, in col-
laboration with a representative of the
State unit or a qualified vocational re-
habilitation counselor (to the extent
determined to be appropriate by the in-
dividual), if there are substantive
changes in the employment outcome,
the vocational rehabilitation services
to be provided, or the providers of the
vocational rehabilitation services;

(7) Amendments to the IPE do not
take effect until agreed to and signed
by the eligible individual or, as appro-
priate, the individual’s representative
and by a qualified vocational rehabili-
tation counselor employed by the des-
ignated State unit; and

(8) An IPE for a student with a dis-
ability receiving special education
services is developed—

(i) In consideration of the student’s
IEP; and

(ii) In accordance with the plans,
policies, procedures, and terms of the
interagency agreement required under
§361.22.

(e) Standards for developing the IPE.
The designated State unit must estab-
lish and implement standards for the
prompt development of IPEs for the in-
dividuals identified under paragraph
(a) of this section, including timelines
that take into consideration the needs
of the individuals.

(f) Data for preparing the IPE.

(1) Preparation without comprehensive
assessment. To the extent possible, the
employment outcome and the nature
and scope of rehabilitation services to
be included in the individual’s IPE
must be determined based on the data
used for the assessment of eligibility
and priority for services under §361.42.

(2) Preparation based on comprehensive
assessment.

(1) If additional data are necessary to
determine the employment outcome
and the nature and scope of services to
be included in the IPE of an eligible in-
dividual, the State unit must conduct a
comprehensive assessment of the
unique strengths, resources, priorities,
concerns, abilities, capabilities, inter-
ests, and informed choice, including
the need for supported employment
services, of the eligible individual, in
the most integrated setting possible,
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consistent with the informed choice of
the individual in accordance with the
provisions of §361.5(b)(6)(ii).

(ii) In preparing the comprehensive
assessment, the State unit must use, to
the maximum extent possible and ap-
propriate and in accordance with con-
fidentiality requirements, existing in-
formation that is current as of the date
of the development of the IPE, includ-
ing—

(A) Information available from other
programs and providers, particularly
information used by education officials
and the Social Security Administra-
tion;

(B) Information provided by the indi-
vidual and the individual’s family; and

(C) Information obtained under the
assessment for determining the indi-
vidual’s eligibility and vocational re-
habilitation needs.

(Authority: Sections 7(2)(B), 101(a)(9),
102(b)(1), 102(b)(2), 102(c) and 103(a)(1); 29
U.S.C. 705(2)(B), 721(a)(9), 722(b)(1), 722(b)(2),
722(c) and 723(a)(1))

[66 FR 4382, Jan. 17, 2001, as amended at 66
FR 7253, Jan. 22, 2001]

§361.46 Content of the individualized
plan for employment.

(a) Mandatory components. Regardless
of the approach in §361.45(c)(1) that an
eligible individual selects for purposes
of developing the IPE, each IPE must
include—

(1) A description of the specific em-
ployment outcome, as defined in
§361.5(b)(16), that is chosen by the eligi-
ble individual and is consistent with
the individual’s unique strengths, re-
sources, priorities, concerns, abilities,
capabilities, career interests, and in-
formed choice.

(2) A description of the specific reha-
bilitation services under §361.48 that
are—

(i) Needed to achieve the employ-
ment outcome, including, as appro-
priate, the provision of assistive tech-
nology devices, assistive technology
services, and personal assistance serv-
ices, including training in the manage-
ment of those services; and

(ii) Provided in the most integrated
setting that is appropriate for the serv-
ices involved and is consistent with the
informed choice of the eligible indi-
vidual;
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