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Preface

Dramatic changes in ADR and settlement practices in the federal courts have
created a great need for information about related rules and procedures. This
new resource guide will help fill that need. The sourcebook is the result of a
two-year collaboration by the Federal Judicial Center and the CPR Institute for
Dispute Resolution. Authors Elizabeth Plapinger, director of the CPR Judicial
Project, and Donna Stienstra, senior researcher at the Federal Judicial Center,
analyzed ADR and settlement practices in each of the ninety-four federal dis-
trict courts. They offer a comprehensive overview of dispute resolution ap-
proaches used in each district, plus an in-depth description of each court-man-
aged ADR program in the districts that have them.

Their study reveals that most of the ninety-four federal districts have autho-
rized or established at least one court-wide ADR program. The grafting of ADR
onto federal court processes raises many questions for judges, lawyers, policy
makers, and researchers. Do judges have the resources to identify and refer cases
to different types of ADR? Will a court’s ADR or settlement approaches influ-
ence a litigant’s choice of forum or affect other key litigation decisions? Should
lawyers learn negotiation as well as litigation skills? Is the development of rules
for court ADR programs good or bad for a dispute resolution process that has
relied in the past on flexibility and, in many instances, informality? Has ADR
eclipsed the role of judges in settlement, or have trial courts become primarily
settlement forums? Are national rules needed to bring uniformity and good
standards of practice to the array of innovations now found in the district courts?
Should there be ethical rules or guidelines for court-connected ADR neutrals?
This guide will help judges, lawyers, and policy makers begin to answer these
questions.

Based on a survey of the courts and analysis of their rules, the sourcebook
describes in detail how each court’s ADR and settlement procedures function. It
also provides information for judges who design and refer cases to dispute reso-
lution programs, for lawyers and clients who face increasingly complex dispute
resolution choices and requirements in the federal district courts, and for policy
makers who study programs and make recommendations for the future.

rya w. zobel
Director, Federal Judicial Center

james f. henry
President, CPR Institute for Dispute Resolution
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Introduction

Over the past several years, the use of alternative dispute resolution (ADR) tech-
nigues has been growing in significance and popularity, having served parties
in disputes both large and small, from international conflicts to neighborhood
arguments. Because ADR techniques are used with increasing frequency in such
everyday settings as schools, churches, and workplaces, many people are now
becoming acquainted with these new approaches to problem solving.

Courts and members of the legal community have been part of the move-
ment seeking means other than litigation for resolving disputes. Someone filing
a case today in federal court is far more likely than ten or even five years ago to
be asked to consider some form of settlement assistance, and at all levels of the
courts ADR is increasingly a part of discussions about how to manage litigation.

These recent developments should not be misread as suggesting that ADR is
new to the federal courts. Experimentation with ADR—which in the federal
courts encompasses arbitration, mediation, early neutral evaluation, settlement
week, case valuation, and summary jury trials—began more than twenty years
ago. In the district courts, the first mediation and arbitration programs date
from the 1970s. Innovations of the 1980s include the summary jury trial and
early neutral evaluation. Additional expansion of ADR occurred in 1988 when
Congress authorized ten district courts to implement mandatory arbitration
programs and an additional ten to establish voluntary arbitration programs (28
U.S.C. 88 651-658).

A further impetus to ADR came with passage of the Civil Justice Reform Act
of 1990 (CIRA), which requires all district courts to develop, with the help of an
advisory group of local lawyers, scholars, and other citizens, a district-specific
plan to reduce cost and delay in civil litigation (28 U.S.C. 8§ 471—482). ADR is
one of the six civil case management principles recommended by the statute.
Today, five years into the CJRA experiment, most district courts have authorized
or established some form of ADR.

With this expansion of court-based ADR, a great need has arisen for infor-
mation about the federal court programs. This sourcebook is a response to that
need. It provides a district-by-district compendium of current ADR and settle-
ment procedures in the district courts. Written for several audiences, the guide
provides key information for judges who design and refer cases to dispute reso-
lution programs; for lawyers and litigants who face increasingly complex dis-
pute resolution choices and obligations; and for policy makers and researchers
at local and national levels who evaluate current programs and make recom-
mendations for the future.

The district-by-district descriptions can be found in Part 11 of the sourcebook,
where we also define each type of ADR technique used in the federal courts,
describe the sources of our information, and note several decisions we made in
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compiling the great amount of material we received from the courts. Before
proceeding to the information about the courts’ programs, though, we want to
step back from the details and sketch out some of the patterns we’ve come to see
in the courts’ approaches to ADR.

Patterns in Federal District Court ADR

Our discussion in this section relies in part on a set of tables we prepared to
help make system-wide comparisons and to illuminate features that are com-
mon across courts. The tables may be found at page 14, along with a note ex-
plaining how courts were classified for purposes of the tables. For this discus-
sion, it is sufficient to note that we are focusing on court-based ADR programs—
those that are managed by the court, are based in most instances on formal
rules and procedures, and rely (with a few exceptions) on attorney-neutrals to
provide the ADR service. We should also note that the information in the tables
and discussed below was derived from a survey we sent to the courts and our
review of court rules and other written court materials.

Court-Based ADR Programs: How Many, What Kind, and How Old?

Mediation has emerged as the primary ADR process in the federal district courts
(see Table 1). In marked contrast to five years ago when only a few courts had
court-based programs for mediation, over half of the ninety-four districts now
offer—and, in several instances, require—mediation. Most mediation offered
in the federal courts is administered wholly by the courts; only a few districts
provide mediation through referral to bar groups or private ADR provider or-
ganizations.

Arbitration is the second most frequently authorized ADR program, but falls
well short of mediation in the number of courts that have implemented it. In
addition to eighteen statutorily authorized courts, two others (Northern Dis-
trict of Alabama and Eastern District of Washington) offer arbitration as the
second step of a combined mediation/arbitration procedure. Several others au-
thorize use of arbitration but have not established court-annexed programs.!

1.28 U.S.C. 88 651-658 authorizes ten courts to require participation in arbitration, hence the
designation “mandatory,” and ten to offer arbitration, which the parties may use at their option,
hence the designation “voluntary” (two courts designated as voluntary arbitration courts have
not implemented programs). Mandatory arbitration involves an “automatic” referral process;
that is, cases meeting the eligibility requirements, such as case type and dollar amount, are auto-
matically referred to ADR. (See page 7 for a more complete discussion of these referral methods.)
The statutory arbitration programs are funded by congressional appropriations.
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The infrequent adoption of arbitration may be in part the result of uncertainty
over whether courts other than those authorized by statute may establish arbi-
tration programs.?

Use of early neutral evaluation (ENE) has increased from two courts five years
ago, but still is used in only fourteen courts. Limited ENE adoption under the
CJRA may reflect uncertainty about the nature of this relatively new form of
ADR or about its relation to mediation. Recently, one of the first two courts to
use ENE—the District of Columbia—disbanded its program, finding it unnec-
essary in light of the court’s substantial mediation program.

Settlement week and case valuation, the last two forms of court-wide ADR
programs, are found in even fewer courts, with three offering a settlement week
program and two offering case valuation. Both case valuation programs are in
Michigan, where the federal court programs are based on a state program.

Just over half the courts report authorization or use of the summary jury
trial. With little information about past practices, we do not know whether this
represents a change, but our guess is that, as with other forms of ADR, the num-
ber of courts authorizing summary jury trial has grown substantially over the
past five years. The level of usage reported by most courts is, however, very
low—generally around one or two cases a year.

Also noteworthy is the number of courts that now offer a variety of ADR
options. During the past several years, most of the ten courts authorized to
establish mandatory arbitration programs in the 1980s have added mediation
to their offerings. It is not uncommon today to find at least two ADR procedures
available in many federal courts, and at least six courts now offer a full array of
options, including arbitration, mediation, early neutral evaluation, and sum-
mary jury trial.

The range and number of federal district court ADR programs is particularly
noteworthy in light of their recency: most have been implemented since 1990
(see Tables 3 through 7, second column). Although there are some long-stand-
ing programs, in particular several arbitration and mediation programs that
date from the 1970s, and despite the 1983 authorization provided by amend-
ments to Federal Rule of Civil Procedure 16, use of “extra-judicial procedures to
resolve the dispute” did not fully emerge until the 1990s.3

2. Although the Civil Justice Reform Act of 1990 recommends that courts consider authoriz-
ing referral of appropriate cases to ADR (28 U.S.C. § 473(2)(6)), the statute does not include arbi-
tration among the ADR methods it lists, leading some to conclude that arbitration remains lim-
ited to those courts authorized by 28 U.S.C. 88 651—658. See, e.g., Memorandum from William R.
Burchill, Jr., general counsel, Administrative Office of the U.S. Courts (AO), to Abel J. Mattos,
Court Administration Division, AO (July 5, 1991) (the CIRA does not appear to authorize arbitra-
tion in other courts) (on file with the Research Division of the Federal Judicial Center).

3. In 1993, further amendment of Rule 16 altered the language to “use of special procedures to
assist in resolving the dispute.”
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For a complete picture of each court’s approach to settlement, we must also
look at Table 3, which attests to the continuing viability of judicial settlement
efforts and the expanding role of magistrate judges in settlement. Most courts,
even those with substantial ADR programs, provide judicial settlement assis-
tance. Particularly noteworthy in Table 3 are the many courts—at least a third—
that have designated magistrate judges as the court’s primary settlement offic-
ers. While in-depth study of judicially hosted settlement procedures was be-
yond the scope of this project, our work demonstrates continuing experimen-
tation in the courts to determine the best mix of judicial and nonjudicial settle-
ment programs.

How Many Cases in ADR?

Of great interest to many is the number of cases going into these ADR pro-
grams. Tables 3 through 7 report the number of cases referred to each of the
principal forms of court-based ADR. For several reasons, these numbers should
be used cautiously. First, the courts were asked for the number of cases referred
to ADR, not how many cases actually participated in or were resolved by ADR.
Second, because ADR caseloads are not reported nationally, and in many courts
the procedures for recording ADR information are rudimentary, the courts them-
selves frequently offered their ADR figures as only approximations. Third, large
numbers should not be equated with a successful program and smaller num-
berswith a less successful one. A mediation program that targets complex cases,
for example, may be a great success in the court’s and litigants’ eyes if it resolves
two dozen cases a year, whereas a voluntary arbitration program that is avail-
able for all civil cases but attracts only a few each year may be a great disap-
pointment.

It seems safe, nonetheless, to say that courts with automatic referral by case
type, as in the mandatory arbitration programs and a few mediation programs,
have fairly substantial ADR caseloads—for example, 1,235 arbitration cases in
New Jersey, 292 mediation cases in the Middle District of North Carolina. The
voluntary arbitration courts with opt-out instead of opt-in procedures also have
significant caseloads—for example, 266 cases in the Western District of Penn-
sylvania.* Mandatory referral is not, however, essential for moving large num-
bers of cases into mediation, as we can see from the 414 cases in the Northern
District of Oklahoma and the 580 cases in the Northern District of Texas. Early
neutral evaluation also draws a good number of cases in several districts, as
shown by the 89 cases in the Northern District of Ohio.

It is almost impossible at this time to draw any conclusions about the effec-
tiveness of ADR from these ADR caseload figures. The tables show the substan-

4. In opt-out procedures, cases eligible for arbitration are automatically referred but then may
opt-out of the process with no questions asked. In opt-in programs, cases enter the arbitration
process only at the initiative of the parties.
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tial variation across courts, but close examination of referral processes, local
attitudes toward ADR, the nature of the caseload, and other variables is needed
before this variation can be explained. Fortunately, several courts are planning
evaluations of their ADR programs, and two national studies required by the
CJRA will also contribute to our understanding.s

Referring Cases to ADR: The Shift from Referral by Case Type to the
Judge as ADR Catalyst and Educator

During the past several years, there has been substantial attention in the federal
courts to the issue of how cases are referred to ADR, a debate centered largely on
the pros and cons of mandatory versus voluntary referral to arbitration. With
the emergence of mediation as the primary ADR process, however, and the aban-
donment of several mandatory arbitration programs,® the principal referral
mechanisms used today are notably different from those used a few years ago.

Few of the mediation programs refer cases mandatorily and automatically
by case type. Most leave to the judge or parties the identification of cases suit-
able for ADR.

Whether the referral is made sua sponte or at the request of one or more
parties (both of which are authorized in most programs), the judge has become
the focal point for identifying cases appropriate for ADR and for educating at-
torneys and parties about it. Rather than remaining in the background, as in the
mandatory arbitration programs, the newer forms of ADR expect the judge to
be very much at the center of ADR use.

Even within the arbitration programs, the picture is much more nuanced
than the terminology suggests. In the so-called mandatory programs, for ex-
ample, the referral is only presumptively mandatory. Courts with these pro-
grams provide mechanisms for seeking removal from arbitration, and some
courts readily grant such removal. Variation is also found in the voluntary pro-
grams, with several courts adhering to the textbook model of participation only
if the parties voluntarily come forward, but with several others automatically
referring cases on the basis of objective criteria and then permitting unques-
tioned opt-out by the parties.”

5. The study of the ten pilot and ten comparison districts, being conducted by the Rand Cor-
poration, and the study of the five demonstration districts, being conducted by the Federal Judi-
cial Center, will be reported to Congress by the Judicial Conference of the United States in De-
cember 1996.

6. Two mandatory arbitration courts (Western District of Michigan and Western District of
Missouri) have decided to make arbitration one of several ADR options offered by the court, and
one (Eastern District of North Carolina) has ended its program.

7. Participation rates in three of the four voluntary courts with opt-out procedures are similar
to participation rates in courts with presumptively mandatory referral. See David Rauma & Carol
Krafka, Voluntary Arbitration in Eight Federal District Courts: An Evaluation (Federal Judicial
Center 1994).
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Nonetheless, a significant change has taken place with the advent of media-
tion, which places greater emphasis on judicial involvement in the ADR referral
than arbitration has.

ADR Obligations of Attorneys and Litigants

Along with the increased ADR responsibility that rests with the judge, a similar
responsibility now falls on attorneys and parties. Courts expect attorneys to be
knowledgeable about ADR in general and about the court’s ADR programs in
particular (see in-brief descriptions in Part I1). Many courts’ local rules now
require attorneys to discuss ADR with their clients and opponents, to address in
their case management plan the appropriateness of ADR for the case, and to be
prepared to discuss ADR with the judge at the initial Rule 16 scheduling confer-
ence.

These rules indicate the extent to which the courts now expect attorneys to
work with the judge to determine whether ADR should be used in a case and, if
so, what kind of ADR should be used. The attorneys’ and judge’s responsibilities
merge at the initial case management conference, which in many courts has
become the critical event—or the first of several—in determining how and when
ADR will be used in the case.

In the ADR event itself—that is, the mediation session, the ENE conference,
or the summary jury trial—clients are generally required to attend.® Most courts
have not, however, defined the level or kind of participation required by parties
and their counsel.

Timing of the ADR Session and Integration into Case Management

With the emphasis on case-by-case screening for ADR and the importance of
the Rule 16 conference has come a shift in the timing of ADR—or perhaps a
recognition that ADR can be used earlier in the case has prompted the emphasis
on the Rule 16 conference. In any event, whereas in the past many considered
ADR appropriate only for trial-ready cases, now ADR is more often integrated
into a court or judge’s overall case management practices and is considered
much earlier in the case.

This is and has been particularly true of ENE, which was designed to provide
an early evaluation of a case’s merits and was not originally intended as a settle-
ment device. Even for settlement-oriented procedures such as mediation the
process is now likely to occur earlier in the case. It occurs very early in some
courts, such as the Western District of Missouri, where the first mediation ses-
sion is held within thirty days of filing of the answer, and the Eastern District of
Pennsylvania, where the conference is held as soon as possible after the first
appearance of the defendant. Across all courts, it is not uncommon today for

8. In many courts, cases involving unrepresented parties are not referred to ADR.
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discovery planning to be linked to the mediation process and for the mediation
session to take place before discovery has been completed.

The Central Role of Attorney-Neutrals and Court Rosters

Although some courts provide mediation or early neutral evaluation through
judges or magistrate judges, most of the courts’ ADR programs rely on nonjudi-
cial neutrals. Tables 3 through 7 show that most of the mediators, arbitrators,
and other neutrals used by the courts are attorneys, with other professionals
occasionally authorized to serve in that role.

Not only are attorneys the mainstay of most ADR programs, but in nearly
every district the court has created its own roster rather than relying on an
already-established list of neutrals or turning to private-sector ADR providers
for these services.® For example, of the forty-three mediation programs that use
nonjudge neutrals, only three rely on an outside organization, such as a bar
association or state mediation program, to provide the ADR services. In con-
trast, one court (Western District of Missouri) has brought one of its ADR pro-
cesses fully in-house by hiring an experienced litigator to serve as the court’s
neutral in cases referred to mediation.

Most courts set eligibility criteria for inclusion on the roster, and a signifi-
cant number of courts include on the roster any person certified as an ADR
neutral by a bar association or state court system. This is true for training as
well, with some courts accepting as sufficient the training neutrals have received
from other court systems or organizations. On the other hand, some courts
completely control the training of their neutrals, either by conducting the training
themselves or by screening and hiring trainers.

The emergence of court-managed rosters has brought with it a number of
new questions for the courts. One of the most obvious is the question of train-
ing. Given the great range of approaches courts take to training—including
requiring none—can litigants have confidence in the courts’ ADR processes?
Should minimum national training standards be established? A less obvious
but also important question is whether neutrals have judicial immunity. Few of
the courts’ rules speak to this question (perhaps in a belief that the question is
more appropriate for case law). Only slightly more address the question of
conflicts of interest between the neutral attorney’s role as mediator and his or

9. The bright line between court rosters and private ADR providers is becoming less clear as
increasing numbers of lawyers participating in court ADR programs also provide ADR services in
the private sector, either in law firms or as part of ADR provider organizations.

10. A number of courts cite a recent District of Columbia Circuit decision on this question.
See Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir. 1994) (granting mediators and neutral evaluators in
the District of Columbia Superior Court absolute quasi-judicial immunity when performing
their official duties).
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her role as counsel. When and under what circumstances, for example, is an
attorney-neutral barred from serving as counsel in future disputes?"

As these issues become more urgent, a few individual federal courts (and
some state court systems) are developing ethical guidelines or standards of prac-
tice for the neutrals on their rosters.® Several professional organizations of law-
yers and ADR neutrals are also engaged in efforts to define ethical standards for
ADR practice. These issues are prompting commentators to ask an even more
fundamental question: Are rosters of attorneys the optimum method for pro-
viding ADR services or should judges, court staff, or private sector ADR provid-
ers deliver these services instead?

Fees for ADR: Parties Generally Must Pay

In a significant shift from past practice, most courts now require parties to pay
a fee to the neutral (except in the arbitration programs, where arbitrator fees
are paid from congressional appropriations). In the first mediation programs,
the neutrals generally provided their services pro bono. Today, of the forty-one
courts offering attorney-based mediation, only nine provide that service pro
bono (and one, as already mentioned, provides mediation through a staff me-
diator). Three others generally offer mediation without fees, although in some
circumstances the parties may be required to pay the mediator. The remaining
courts—that is, two-thirds of the courts with mediation programs—require
that parties pay a fee (see Tables 3-7).

The courts generally use one of four different approaches to determine the
fee: market rate, court-set rate, pro bono, or court-set fee after a specified num-
ber of pro bono hours. A market-rate fee, found in ten courts, is the most com-

1. In a recent decision in the District of Utah, an attorney who had mediated between two
parties was disqualified, along with his firm, from representing one of the parties in subsequent
litigation involving both. See Poly Software Int’l, Inc. v. Yu Su, 880 F. Supp. 1487 (D. Utah 1995). See
also Cho v. Superior Ct. of La.; Cho Hung Bank, Real Party in Interest (95 C.D.O.S. 8237, Oct. 19,
1995) (entire law firm disqualified when retired judge who had conducted mediation-like meet-
ings involving two parties joined law firm representing one of the parties).

12. See District of Utah Manual on Alternative Dispute Resolution for Court-Appointed Arbitra-
tors and Mediators. Section IV contains the Code of Ethics for Court-Appointed Arbitrators and
Mediators; Section V contains Information Regarding Court-Appointed Arbitrator and Media-
tor Liability Issues. The Northern District of Oklahoma is also developing a code of ethics for its
neutrals. See also Florida Rules for Certified and Court-Appointed Mediators (adopted by the
Florida Supreme Court, May 1992) and Ethical Guidelines for Mediators (adopted by the Alter-
native Dispute Resolution Section of the State Bar of Texas in 1994).

13. The CPR Institute for Dispute Resolution, in conjunction with the Georgetown University
Law Center, is developing ethical guidelines and standards of practice for attorneys in ADR. See
also the proposed Joint Standards of Conduct for Mediators drafted by the American Bar Asso-
ciation Section of Dispute Resolution, the American Arbitration Association, and the Society for
Professionals in Dispute Resolution.

10
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mon; a number of these courts, however, reserve the right to review the reason-
ableness of the fee. Eight courts specify a set fee, which may be either an amount
per hour (for example, s$150 per hour) or an amount per session (for example,
$250 per session). Five courts authorize both a market-rate and court-set fee,
reserving to the judge the discretion to determine which type of fee arrange-
ment is best for each case. In four courts the neutral must serve pro bono for a
specified number of hours, ranging from one to six, before the parties must pay
either a court-set or market-rate fee.

In recognition that some parties cannot afford to pay a fee, a number of
courts—e.g., nine of the forty-three attorney-based mediation programs—in-
clude special provisions in their rules regarding low-income or indigent parties,
generally waiving the fee altogether. To provide this service, some courts re-
quire those selected from the court’s roster to serve pro bono for a specified
number of hours or cases.

Interestingly, there appears to be little relationship between whether fees are
assessed and whether the referral to ADR is mandatory or made only with party
consent. While some voluntary programs assess a fee and some do not, most of
the courts that require participation in ADR also require payment of a fee.

Increasing Formalism and Institutionalization of ADR

With the Civil Justice Reform Act and its encouragement of district-wide ex-
amination, ADR has taken on a programmatic character, rather than relying on
the initiatives of individual judges as in earlier ADR efforts. Evidence for the
growing institutionalization of ADR within the courts can be seen in the formal
rules and procedures adopted by the courts, which usually apply to the court as
a whole and replace the individual judge-based procedures of the past. While
generally leaving to the judge’s discretion whether ADR should be used in an
individual case, the rules spell out the procedures to be followed once a case has
been referred. Additionally, a number of courts have developed ADR brochures
that are given to parties at filing to alert them to the court’s ADR options. A
body of judicial decisions about various components of these ADR programs is
also emerging.s

14. As is true with most of the patterns discussed here, arbitration stands apart. As statutory
programs funded from appropriations, these programs have been programmatic and court-wide
from their inception.

15. See, e.g., supra notes 10 & 11. See also Cincinnati Gas & Elec. Co. v. General Elec. Co., 854 F.
2d goo (6th Cir. 1988) (summary jury trial may be ordered closed to the public); GTE Directory
Serv. Corp. v. Pacific Bell Directory, 135 F.R.D. 187 (N.D. Cal. 1991) (disclosure of privileged docu-
ments for use in an ENE session does not, by itself, waive privilege, as long as the party states its
intention to retain the privilege); Kimbrough v. Holiday Inn, 478 F. Supp. 566 (E.D. Pa. 1979)
(upholding mandatory arbitration program in one of the ten pilot courts and rejecting Seventh
Amendment challenge); Hume v. M & C Management, 129 F.R.D. 506 (N.D. Ohio 1990) (federal

11
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Further evidence of ADR’s institutionalization is the emergence of special-
ized staff. Nearly a dozen courts have appointed an ADR administrator or direc-
tor whose full-time responsibility is to manage and monitor the court’s ADR
programs. The administrator’s duties are often broad and include recruitment
and training of the court’s neutrals, assistance in identifying cases appropriate
for ADR, and ongoing evaluation of program quality. While some courts have
created these positions because they have special funding as experimental courts
under the CJRA, others support such positions from their general budget. Even
when courts have not been able to or have not wanted to fund a full-time, high-
level position, many have assigned part-time ADR responsibilities to a member
of the clerk’s office staff.

ADR Quiality and Court Resources

Quiality ADR programs require dedicated management and ongoing monitor-
ing, especially in districts where participation in ADR is required or where par-
ties are strongly encouraged to use neutrals from the court’s roster only. With
the rapid expansion of ADR in the district courts, critical questions arise: Do
the courts have the resources and capability to run these programs and ensure
the quality of their ADR services? Will the courts’ resources be further strained
if Congress decides to encourage or require greater use of ADR?¢ If courts do
not have the resources, should they be in the ADR business at all?

As this sourcebook shows, ADR is a growing presence in the district courts,
and questions of how to ensure its quality will only become more urgent. As a
matter of policy, the judiciary has spoken in support of a variety of alternatives
to litigation and has recognized the importance of well-designed and funded
programs.” Within a year, Congress will presumably consider again whether to

courts have no authority to summon citizens to serve as jurors in summary jury trials). And see
Strandell v. Jackson County, 838 F.2d 884 (7th Cir. 1988), and In re NLO, Inc., 5 F.3d 154 (6th Cir.
1993) (judge cannot order parties to participate in asummary jury trial); cf. McCay v. Ashland Oil
Co., 120 F.R.D. 43 (E.D. Ky. 1988), and Arabian Am. Qil Co. v. Scarfone, 119 F.R.D. 448 (M.D. Fla.
1988).

16. See, e.g., H.R. 1443, 104th Cong. 1st Sess. (1995), the Court Arbitration Authorization Act of
1995, Which would require all district courts to offer arbitration. The Judicial Conference has
opposed extension of the authority to adopt mandatory court-annexed arbitration beyond the
ten currently authorized districts. JCUS Report, March 1993, at 12, and Sept. 1993, at 4s.

17. Recommendation 39 of the Long Range Plan for the Federal Courts states, “District courts
should be encouraged to make available a variety of alternative dispute resolution techniques,
procedures, and resources to assist in achieving a just, speedy, and inexpensive determination of
civil litigation.” See pp. 70—71 for the recommendation and its supporting language. Judicial Con-
ference of the United States, Long Range Plan for the Federal Courts (December 1995).
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ADR Quality and Court Resources

continue authorization for the twenty arbitration courts and may consider as
part of that authorization whether all courts should offer a variety of ADR meth-
ods.® For those who will initiate and design future ADR programs—as well as
for those who wish to examine and revise existing programs—we offer this
sourcebook as a guide and resource.

18. Pub. L. No. 103-420 extended the arbitration programs through 1997. In hearings on H.R.
1443 (Court Arbitration Authorization Act of 1995), held May 11, 1995, testimony by the Depart-
ment of Justice suggested the bill be amended to require federal district courts to offer an array of
ADR options. See Court Arbitration Authorization Act of 1995: Hearings on H.R. 1443 Before the
Subcomm. on Courts and Intellectual Property of the House Committee on the Judiciary, 104th
Cong., 15t Sess. 65—67 (1995) (testimony of Paul R. Friedman, deputy associate attorney general,
U.S. Department of Justice).
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A Note on Tables 1—7

In the following tables we identify the principal ADR programs adopted by the
federal district courts. The tables include only ADR processes that we have la-
beled “court-based programs,” by which we mean those that are managed by
the courts and, in most instances, are based on formal rules and procedures that
apply court-wide. While most of the procedures classified this way use attorney
neutrals to provide the ADR service, we also include in the table the several
mediation and ENE programs that rely on judges. Selecting which of the grow-
ing number of magistrate judge settlement programs to classify as mediation is
risky at best; we selected only those where a court specifically mentioned that it
follows a mediation model or has trained its magistrate judges in mediation
techniques. As more magistrate judges receive such training, the line between
magistrate judge settlement programs and mediation programs will blur even
further.

In Table 1, we report the range and number of court-based ADR programs
established in the district courts through the summer of 1995. We categorize all
ADR programs according to generally accepted terminology; footnotes indicate
where different program names are used by the court. The table identifies the
courts that have established programs for arbitration, mediation, early neutral
evaluation, settlement week, and case evaluation, as well as the courts that au-
thorize or use the summary jury trial.

To get a complete picture of each courts’ approaches to ADR and settlement,
the reader should also consult Table 2, which describes other case resolution
procedures reported to us by the courts. The table provides information about
the courts’ judicial settlement practices. It also identifies courts that have au-
thorized ADR use but have not established procedures for referring and manag-
ing cases; courts that have decided to refer cases to private ADR providers rather
than to implement their own program; and courts that have decided not to
authorize or use any form of ADR.

Tables 3 through 7 report selected features of the five main forms of court-
managed ADR—arbitration (Table 3), mediation (Table 4), early neutral evalu-
ation (Table 5), settlement week (Table 6), and case valuation (Table 7). Only
courts identified in Table 1 as having ADR programs are included in Tables 3
through 7. The tables provide information on the date the courts’ ADR pro-
grams were established, the methods by which cases are referred to ADR (in-
cluding whether referral is mandatory), the types of neutrals on the courts’ ros-
ters, whether parties must pay fees, and how many cases were referred to the
ADR program in the first nine months of 1994.
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Table 1: ADR in the Federal District Courts

Court ADR Programs
Early Neutral Settlement Case Summary

District Arbitration Mediation Evaluation Week Valuation Jury Trial District
M.D. Ala. M.D. Ala.
N.D. Ala. o . N.D. Ala.
S.D. Ala. o . S.D. Ala.
D. Alaska D. Alaska
D. Ariz. . D. Ariz.
E.D. Ark. E.D. Ark.
W.D. Ark. W.D. Ark.
C.D.Cal. C.D.Cal.
E.D. Cal. o E.D. Cal.
N.D. Cal.2 . o o . N.D. Cal.
S.D. Cal. . . o3 . S.D. Cal.
D. Colo. ot . D. Colo.
D. Conn. . D. Conn.
D. Del. o5 D. Del.
D.D.C. . D.D.C.
M.D. Fla. . . M.D. Fla.
N.D. Fla. . N.D. Fla.
S.D. Fla. o . S.D. Fla.
M.D. Ga. . M.D. Ga.
N.D. Ga. N.D. Ga.
S.D. Ga. S.D. Ga.
D. Guam D. Guam
D. Haw. D. Haw.
D. Idaho . o D. Idaho
C.D. 1. . C.D. 1.
N.D. 1. . N.D. Il1.
S.D. 1L . S.D. 1ll.
N.D. Ind. . N.D. Ind.
S.D. Ind. . . S.D. Ind.
N.D. lowa ot . N.D. lowa
S.D. lowa of . S.D. lowa
D. Kan. . . D. Kan.
E.D. Ky. E.D. Ky.
W.D. Ky. . . W.D. Ky.
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Table 1 (cont.)

Court ADR Programs
Early Neutral Settlement Case Summary

District Arbitration Mediation Evaluation Week Valuation Jury Trial District
E.D. La. U E.D. La.
M.D. La. o8 U] M.D. La.
W.D. La. U] W.D. La.
D. Me. . D. Me.
D. Md. U] D. Md.
D. Mass. . D. Mass.
E.D. Mich. o9 E.D. Mich.
W.D. Mich. [ U U ol0 U] W.D. Mich.
D. Minn. oll U D. Minn.
N.D. Miss. o N.D. Miss.
S.D. Miss. S.D. Miss.
E.D. Mo. U] U E.D. Mo.
W.D. Mo.12 . o . o W.D. Mo.
D. Mont. D. Mont.
D. Neb. 013 D. Neb.
D. Nev. ol4 o D. Nev.
D.N.H. U] D. N.H.
D.N.J. [ U U D. N.J.
D.N.M. U D.N.M.
E.D.N.Y. [ U U E.D.N.Y.
N.D.N.Y. [ U N.D.N.Y.
S.D.N.Y. U S.D.N.Y.
W.D.N.Y. [ 015 W.D.N.Y.
E.D.N.C. U] U E.D.N.C.
M.D. N.C. U M.D. N.C.
W.D.N.C. U] U W.D.N.C.
D.N.D. D.N.D.
D.N. Mar. I. . D. N. Mar. I.
N.D. Ohio o ] ] ] N.D. Ohio
S.D. Ohio U] U S.D. Ohio
E.D. Okla. U E.D. Okla.
N.D. Okla. 016 o N.D. Okla.
W.D. Okla. [ U U W.D. Okla.
D.Or. . . D.Or.
E.D. Pa. [ U E.D. Pa.
M.D. Pa. U] U M.D. Pa.
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a.

Table 1 (cont.)

ADR in the Federal District Courts

Court ADR Programs

Early Neutral Settlement Case Summary
District Arbitration Mediation Evaluation Week Valuation Jury Trial District
W.D. Pa. U ol7 W.D. Pa.
D.PR. 018 D.PR.
D.R.I U] U U U] D.R.L
D.S.C. [ U D.S.C.
D.S.D. D.S.D.
E.D. Tenn. ° E.D. Tenn.
M.D. Tenn. 019 M.D. Tenn.
W.D. Tenn. U] W.D. Tenn.
E.D. Tex. ° E.D. Tex.
N.D. Tex. 020 o N.D. Tex.
S.D. Tex. o o2l . S.D. Tex.
W.D. Tex. . . W.D. Tex.
D. Utah o . D. Utah
D.Vt. [ D.Vt.
D.V.I. U D.V.I.
E.D. Va. E.D. Va.
W.D. Va. W.D. Va.
E.D. Wash. 022 . E.D. Wash.
W.D. Wash. o . W.D. Wash.
N.D. W. Va. ° U N.D. W. Va.
S.D.W. Va. [ S.D.W. Va.
E.D. Wis. [ U E.D. Wis.
W.D. Wis. 023 [ U W.D. Wis.
D. Wyo. . D. Wyo.
Total 22 51 14% 3 2 48

1. In the Northern District of Alabama, arbitration occurs only as the second stage of a two-stage media-

tion/arbitration process.

2. Under the Northern District of California’s Multi-Option ADR Program, parties in eligible cases are
asked to select from among the court’s ADR options—mediation, ENE, arbitration, and magistrate judge
settlement conference—and private ADR. The summary jury trial is also offered but is seldom chosen.
Four judges participate in the Multi-Option Program.

3. Inthe Southern District of California, parties in all eligible civil cases must meet with a magistrate judge
to discuss the case and the court’s ADR options. The meeting is referred to as early neutral evaluation.

17
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14.

15.

16.
17.
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20.

21.

22.

ADR and Settlement Sourcebook

After this meeting, the parties may select an ADR option—arbitration, mediation, magistrate judge settle-
ment conference—or the magistrate judge may order the parties to participate in one of these proce-
dures.

In the District of Colorado, almost all civil cases are referred to the magistrate judges for mandatory
settlement conferences. The magistrate judges are trained in mediation techniques and conduct the con-
ferences as mediations.

The magistrate judges in the District of Delaware are trained in mediation and conduct mediation ses-
sions in cases referred by the district judges.

Using classic mediation techniques, the magistrate judges in the Northern District of lowa conduct settle-
ment conferences in cases referred by the district judges.

In the Southern District of lowa, the magistrate judges use classic mediation techniques in settlement
conferences held in cases referred by the district judges.

Two mediation programs are available to litigants in the Middle District of Louisiana, a court-based
program and a program sponsored by the Baton Rouge Bar Association.

In the Eastern District of Michigan, this process is also called Michigan Mediation and is administered
by a nonprofit association established by the state courts.

This process is also called Michigan Mediation.

In the District of Minnesota, the settlement conferences conducted by the magistrate judges are modeled
on the classic mediation process and techniques.

The Western District of Missouri has established the experimental Early Assessment Program (EAP) in
which one-third of eligible civil cases are required to meet with the EAP administrator within thirty days
after answer is filed to select one of the court’s ADR options: mediation, ENE, arbitration, and magis-
trate judge settlement conferences. The vast majority of participating litigants select mediation with the
court’s program administrator.

In the District of Nebraska, cases are referred to mediation centers operated by the State of Nebraska
Office of Dispute Resolution, where neutrals trained to mediate federal cases serve as mediators.

The District of Nevada is experimenting with an early case evaluation program for in forma pauperis
pro se prisoner cases. District and magistrate judges conduct the evaluation hearings.

Some judges in the Western District of New York refer cases to a settlement week program sponsored by
the Monroe County Bar Association. The court held its own settlement week in the fall of 1995.

The Northern District of Oklahoma calls its mediation process the Adjunct Settlement Judge Program.
The Western District of Pennsylvania calls its neutral evaluation process mediation/evaluation.

The District of Puerto Rico has trained all its judicial officers to serve as mediators, and any civil case
may be referred for mediation to a judge other than the judge assigned the case. Magistrate judges con-
duct most of the mediations.

In the Middle District of Tennessee, cases may be referred to settlement conferences sua sponte, but most
are referred with party consent. A judge who is not assigned to the case—usually a magistrate judge—
conducts the settlement conference following either a facilitative or evaluative mediation model. On
balance, the facilitative model is used more frequently than the evaluative model.

The court managed mediation program in the Northern District of Texas relies on private providers
rather than on a court roster.

The Southern District of Texas offers a process whose goal is case evaluation and settlement. Although
labeled “arbitration,” the procedure is more like ENE—no decision is given, for example, and no judg-
ment entered.

In the Eastern District of Washington, arbitration is generally used only as the second stage in a case
initially referred to mediation.

18



23.

24.

25.

ADR in the Federal District Courts

The magistrate judges in the Western District of Wisconsin, who conduct most of the court’s settlement
conferences, use mediation techniques.

In eight of these mediation programs, the mediation sessions are conducted by magistrate judges. In the
remainder of the programs, nonjudicial neutrals conduct the sessions.

In two of these ENE programs, the ENE sessions are conducted by judges. In the remainder of the pro-
grams, nonjudicial neutrals conduct the sessions.
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Table 2: Other Case Resolution Practices and Procedures

District

Description

M.D. Ala.

N.D. Ala.

S.D. Ala.

D. Alaska

D. Ariz.

E.D. Ark.

W.D. Ark.

C.D.Cal.

E.D.Cal.

N.D. Cal.

Although the court has not established a court ADR program, it provides
a settlement program in which most civil cases are eligible for voluntary
settlement conferences with magistrate judges.

In addition to mediation and mediation/arbitration, the court authorizes
use of any private or court-sponsored ADR requested by the parties and
approved by the court. All cases remain subject to a settlement conference
with a district or magistrate judge.

In addition to mediation, the court permits litigants to use private ADR
or summary jury trial with court approval. Parties may also request a settle-
ment conference with a judge.

The court has determined that it will not at this time establish any court
ADR programs. The judges may require litigants to participate in judge-
conducted settlement conferences.

In addition to arbitration, the court authorizes referral to private ADR
services with consent of all parties. Cases are also commonly referred to
magistrate judges for settlement conferences.

The court has determined that it will not establish any court ADR pro-
grams. Private ADR options are described in the court’s general brochure
for civil litigants.

The court has determined that it will not establish any court ADR pro-
grams but will provide litigants a brochure describing private ADR op-
tions in the community. The court is experimenting with a mandatory
settlement conference procedure, in which all trial-ready cases assigned
to one of the court’s district judges are referred to magistrate judges for
settlement discussions.

Late in the pretrial process, the court requires parties to participate in a
mandatory settlement procedure hosted either by the assigned judge, an-
other district judge, a magistrate judge, or an attorney. Parties may also
request referral to a retired judge or private ADR provider. This program
is described by the court as a “structured settlement conference” and may
entail use of “summary adversarial hearings.” Each judge is also autho-
rized to develop procedural rules for other ADR methods suggested by
the parties and approved by the judge.

In addition to the early neutral evaluation program, all district and mag-
istrate judges are available to conduct settlement conferences as early in
the case as practicable.

Under the court’s Multi-Option ADR Program litigants may request an
early settlement conference with a magistrate judge. Late-stage settlement
conferences are also held in many civil cases, generally conducted by mag-
istrate judges.
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Table 2 (cont.)

District

Description

S.D. Cal.

D. Colo.

D. Conn.

D. Del.

D.D.C.

M.D. Fla.

S.D. Fla.

M.D. Ga.

N.D. Ga.

S.D. Ga.

D. Guam

D. Haw.

D. Idaho

In addition to its ADR programs, the court authorizes mandatory settle-
ment conferences, which are held in almost every civil case and are con-
ducted by the magistrate judges.

In addition to its magistrate judge mediation program, the court encour-
ages litigants to pursue private ADR options. The summary jury trial is
used occasionally.

The court has established a procedure in which retired attorneys, called
parajudges, conduct settlement conferences. District and magistrate judges
may also conduct settlement conferences, and consensual referrals to pri-
vate ADR and summary jury trial are authorized as well.

The court has established a settlement program in which magistrate judges
are authorized to conduct settlement conferences, mediations, early neu-
tral evaluations, and arbitrations in cases referred by the district judges.

In addition to the mediation program, individual judges refer cases to
magistrate judges for settlement conferences.

In addition to its mediation and arbitration programs, the court requires
preliminary pretrial conferences at which settlement is discussed.

In addition to its mediation program, the court also uses mandatory judge-
hosted settlement conferences.

In addition to the arbitration program, one judge frequently asks parties
in complex civil cases to consider private mediation.

The court authorized a mandatory, nonbinding arbitration program un-
der its CJRA plan, but the court will not implement it until the district
receives congressional funding and authorization for the program. Indi-
vidual judges are experimenting with ADR on a case-by-case basis, and
some encourage use of private mediation or arbitration.

The court authorizes use of arbitration and mediation but has not estab-
lished any court ADR programs to provide these services. The court regu-
larly requires settlement conferences as part of status and pretrial confer-
ences.

The court has not established any court ADR programs but authorizes
voluntary use of judge-hosted settlement conferences in all cases.

The court has not established any court ADR programs. The magistrate
judges conduct many settlement conferences.

In addition to its mediation program, the court refers all appropriate cases
to the magistrate judges for mandatory settlement conferences after dis-
covery is completed.
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Table 2 (cont.)

District

Description

C.D. Il

N.D. IlI.

S.D. Il

N.D. Ind.

S.D. Ind.

N.D. lowa

S.D. lowa

D. Kan.

E.D. Ky.

W.D. Ky.

E.D. La.

The court has not established any court ADR programs but reports occa-
sional use of the summary jury trial.

The court has not established any ADR programs but relies instead on
judge-hosted settlement conferences, the court’s primary settlement pro-
cess. Some judges also refer cases to private mediation and arbitration,
and some conduct occasional summary jury trials.

The court authorizes post-discovery referral to mandatory settlement con-
ferences conducted by district and magistrate judges. One judge has made
occasional use of the summary jury trial.

The court requires that parties in cases not resolved by the court’s media-
tion program participate in a settlement conference with a district or
magistrate judge.

In addition to providing a mediation process, the court refers nearly every
civil case to a settlement conference with a magistrate judge. One judge
uses the summary jury trial.

In addition to referral of cases to the magistrate judge for settlement con-
ferences, the judges occasionally hold a summary jury trial.

In addition to use of the magistrate judges for settlement conferences in
the court’s lengthier cases, the court conducts an annual master trial cal-
endar for shorter trial-ready cases. During the period 90-120 days before
trial, the magistrate judges hold settlement conferences in these cases.

In addition to mediation and summary jury trial, the court authorizes use
of most other ADR methods but has not established court ADR programs
to provide these services.

The court has not established any court-wide ADR programs. In the Lex-
ington division, litigants are advised of a private mediation service. In the
Covington division, litigants are advised of a state court program for vol-
untary arbitration. Each judge has his or her own settlement procedures.

The court is authorized by statute to provide voluntary arbitration but
has not implemented a program. In addition to its mediation program,
the court authorizes use of early neutral evaluation, but has not estab-
lished an ENE program. The court occasionally refers a case to a sum-
mary jury or bench trial conducted by a magistrate judge. All judges con-
duct settlement conferences and also refer many cases to the magistrate
judges for settlement.

The assigned judge is authorized to employ any ADR processes endorsed
by the court, including referral to private mediation with the parties’ con-
sent, but the court has not established a program to provide these ser-
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Table 2 (cont.)

District

Description

M.D. La.

W.D. La.

D. Me.

D. Md.

D. Mass.

E.D. Mich.

W.D. Mich.

D. Minn.

N.D. Miss.

vices. Local rules require counsel to be authorized and prepared to dis-
cuss settlement at the final pretrial conference.

In addition to the court’s mediation program, all civil cases remain sub-
ject to judicial settlement conferences. The court also authorizes manda-
tory summary jury trials.

The court authorizes and encourages use of arbitration and mediation
but has determined that it will not establish court ADR programs. Two of
the magistrate judges conduct summary jury trials, and the court main-
tains a list of attorneys and other experts who have volunteered to pro-
vide ADR services. The court also holds settlement conferences at the re-
quest of the parties.

The court uses summary jury trials and other ADR techniques but has
not established court ADR programs. The court encourages settlement
efforts throughout the litigation, and counsel must exchange settlement
offers before the final pretrial conference.

The court has not established a court ADR program but advises clients in
special cases of various ADR techniques, such as the summary jury trial.
Settlement conferences with the magistrate judges are available.

The court authorizes several forms of ADR and maintains a list of private
ADR neutrals, but has not established a formal court ADR program. Some
judges refer cases to a summary trial procedure managed by the Boston
Bar Association. District or magistrate judges hold settlement conferences
at party or judge request.

In addition to the case valuation program, all judges are available to con-
duct settlement conferences. Individual judges may also authorize use of
other forms of ADR on a case-by-case basis at party request.

In addition to referral to the court’s ADR programs, judges also refer se-
lected cases to settlement conferences, usually conducted by a magistrate
judge.

The court authorizes use of nonbinding arbitration, summary jury trial,
and other ADR procedures before a district judge, magistrate judge, or
nonjudicial neutral but has not established a court ADR program. A pro-
posed local rule to formalize existing practice would require nearly all
trial-ready civil cases to participate in a settlement conference. Magistrate
judges also hold settlement conferences at other stages of the litigation.

Although the court has not established an ADR program, it authorizes
use of most forms of ADR, including the summary jury trial, with con-
sent of the parties. The clerk’s office maintains a list of private ADR pro-
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Table 2 (cont.)

District

Description

S.D. Miss.

E.D. Mo.

W.D. Mo.

D. Mont.

D. Nev.

D.N.H.

D.N.J.

D.N.M.

E.D.N.Y.

N.D.N.Y.

viders. The magistrate judges routinely discuss settlement at the final pre-
trial conference and at earlier stages if appropriate.

Although the court has not established an ADR program, it encourages
use of ADR and provides litigants with information about ADR resources
in the community. The court authorizes mandatory settlement confer-
ences.

In addition to the mediation and early neutral evaluation programs, judges
refer cases to settlement conferences on an ad hoc basis.

Under the court’s Early Assessment Program (EAP), parties may choose
to have their case referred to a magistrate judge for settlement discus-
sions. Cases not in the EAP may be referred for a magistrate judge settle-
ment conference after discovery is complete.

The court has not established any court ADR programs, but the judges
routinely refer cases to post-discovery settlement conferences with the mag-
istrate judges. Conferences may also be held earlier in the case if appro-
priate.

The court authorizes the judges to use any appropriate form of ADR, in-
cluding summary jury trial, but has not established procedures other than
those for handling prisoner cases. On a case-by-case basis, cases may be
referred to the magistrate judges for settlement conferences.

The court has decided not to establish a court ADR program but pro-
motes settlement at all stages of a case and encourages parties to consider
voluntary use of private ADR. The summary jury trial has been used by
some judges. All judges are available for settlement conferences, and settle-
ment is routinely discussed at the final pretrial conference.

In addition to its mediation and arbitration programs, mandatory settle-
ment conferences with district and magistrate judges are an established
procedure in the court.

The court encourages the judges and litigants to consider use of ADR but
has not established any ADR programs. The judges use summary jury
trials, and mandatory settlement conferences with magistrate judges are
held in all civil cases near the close of discovery.

Inaddition to its ADR procedures, the court’s magistrate judges hold settle-
ment conferences in nearly every civil case.

In addition to its arbitration program, the court refers most civil cases to
the magistrate judges for settlement discussions. The summary jury trial
is used by the court on occasion.
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Table 2 (cont.)

District

Description

S.D.N.Y.

W.D.N.Y.

E.D.N.C.

M.D.N.C.

W.D. N.C.

D.N.D.

D. N. Mar. I.

N.D. Ohio
S.D. Ohio

E.D. Okla.

N.D. Okla.

In addition to the mediation program, the judges hold settlement confer-
ences in most civil cases.

In addition to its arbitration and settlement week procedures, the court
authorizes mandatory settlement conferences in most civil cases early in
the pretrial process.

In addition to its mediation program, the court authorizes its magistrate
judges to conduct settlement conferences at the request of judges or par-
ties. On occasion, magistrate judges conduct a summary jury trial.

In addition to its mediation program, the court holds settlement confer-
ences in all cases set for the four annual civil trial calendars.

Litigants who do not agree to participate in the court’s mediation pro-
gram must select another ADR process. Processes authorized by the
court—though not established as court programs—include arbitration
and early neutral evaluation. Summary jury trials are also authorized, as
are mandatory settlement conferences.

The court encourages voluntary use of ADR and other settlement devices,
and the court’s uniform scheduling/discovery form lists an array of op-
tions for litigants to consider, including early judicial settlement confer-
ences; ENE with a judicial officer, technical expert, or attorney; and pri-
vate mediation or arbitration. Parties most frequently request settlement
conferences with a magistrate judge. Mandatory conferences are sched-
uled for cases that have not settled by the close of discovery.

The court has determined that it will not establish court ADR procedures
but authorizes use of the summary jury trial. Judicial settlement confer-
ences may also be held, either at the order of a judge or request of a party.

In addition to its ADR programs, the court held a settlement week in 1994,

In addition to providing a settlement week process, the court authorizes
party use of any appropriate ADR process available in the private sector.
Summary jury trials are used on occasion in complex cases. District and
magistrate judges conduct settlement conferences upon order of a judge
or request of a party.

Most civil cases are mandatorily referred to the magistrate judge—also
called the settlement judge—for settlement conferences; referral gener-
ally occurs after completion of discovery. Summary jury trials are also
used by the court.

In addition to its mediation program, the court offers special procedures
for business disputes, including the Executive Summary Jury Trial, which
combines elements of the summary jury trial, the minitrial, and evalua-
tive mediation in a one- to two-day settlement process. The court also
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Table 2 (cont.)

District

Description

W.D. OKla.

D.Or.

E.D. Pa.

M.D. Pa.

W.D. Pa.

D.PR.

D.R.L

D.S.C.

D.S.D.

M.D. Tenn.

W.D. Tenn.

authorizes use of mandatory judge-hosted settlement conferences at the
earliest possible stage in the case. Some judges refer all eligible cases, oth-
ers refer cases only with party consent.

In addition to its ADR programs, the court refers most civil cases to a
magistrate judge for mandatory settlement conferences after discovery is
complete. Referral before discovery completion requires party consent.

In addition to its mediation program, the court authorizes settlement con-
ferences at either a judge’s order or a party’s request. The summary jury
trial is also used occasionally.

In addition to its court programs, the court permits any party or judge to
suggest use of any other ADR process. The court also authorizes manda-
tory settlement conferences.

In addition to its mediation program, the court holds at least one pretrial/
settlement conference in each civil case. The summary jury trial is used
regularly by one judge on the court.

In addition to its ADR programs, the court holds settlement conferences
as needed.

In addition to the magistrate judge mediation program, judges routinely
hold settlement conferences in their cases before trial.

All civil litigants must participate in a mandatory settlement conference
with a magistrate judge or use one of the court’s ADR options.

In addition to the court’s mediation program, some magistrate judges
hold settlement conferences as part of their civil pretrial work. The court
also held one settlement week in 1993 and has on occasion used the sum-
mary jury trial.

The court has not established any court ADR programs but is experi-
menting with referral of selected complex cases to magistrate judges for
settlement discussions.

The court approves and encourages the use of ADR but has not yet deter-
mined whether it will establish any court ADR programs other than the
magistrate judges’ mediation program. Most civil cases may be mandato-
rily referred to a judicial settlement conference at any time, but referrals
are generally made only with party consent.

The court authorizes the assigned judge to use mediation, summary jury
trial, or other forms of ADR as appropriate. The court is considering es-
tablishing a mediation program and has authorized but not implemented
an ENE program. The court relies heavily on settlement conferences con-
ducted by either the assigned judge, a magistrate judge, or another dis-
trict judge.
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Table 2 (cont.)

District

Description

E.D. Tex.

N.D. Tex.

S.D. Tex.

W.D. Tex.

D. Utah

D. Vt.

D.V.L

E.D. Va.

W.D. Va.

E.D. Wash.

W.D. Wash.

N.D. W. Va.

S.D.W. Va.

In addition to its mediation program, the court holds mandatory case
management conferences at which settlement may be discussed.

In addition to its mediation program, which authorizes referrals to pri-
vate mediators, the court authorizes use of summary jury trial and refer-
ral to other private ADR methods. The court also authorizes mandatory
judge-hosted settlement conferences and strongly favors early settlement
discussions.

In addition to the court’s ADR procedures, summary jury trials are held
on occasion. Some judges also hold settlement conferences.

In addition to its arbitration and mediation programs, the court autho-
rizes other ADR methods but has not established them as court programs.
District and magistrate judges conduct settlement conferences upon re-
quest of the parties.

In addition to its ADR programs, the court authorizes judge-hosted settle-
ment conferences, but they are not often used.

In addition to providing early neutral evaluation, the court schedules
mandatory judicial settlement conferences in almost all trial-ready cases.

In addition to its mediation program, the court encourages settlement
discussions at all conferences in civil cases. The judges hold settlement
conferences at party request.

The court has not established any forms of court ADR. Settlement confer-
ences are held when requested by the parties.

The court is one of ten authorized by statute to provide voluntary arbitra-
tion but is one of two that has not implemented a program. The court has
not established any other ADR programs. Judge-hosted settlement con-
ferences are used as needed.

In addition to its ADR procedures, the court holds settlement conferences,
upon party request, in cases in which discovery has been completed.

In addition to its ADR procedures, the court authorizes settlement con-
ferences at party or judge initiative. In mediated cases that do not settle,
the judge frequently orders a settlement conference.

Settlement week is the court’s main ADR device, but parties may opt out
of settlement week by selecting another form of ADR authorized by the
court, including arbitration, early neutral evaluation, and summary jury
trial. The court has not established any court programs to provide these
other ADR methods.

In addition to mediation, the court has authorized neutral evaluation with
a judge. Judge-hosted settlement conferences are held in every trial-ready
case.
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Table 2 (cont.)

District

Description

E.D. Wis.

W.D. Wis.

D. Wyo.

The court permits parties to use any form of ADR but provides only me-
diation through a court program. Summary jury trials are held occasion-
ally, and the judges hold settlement conferences at their discretion.

Although the court provides an early neutral evaluation program, the
court’s primary settlement device is a settlement conference with a mag-
istrate judge, who may commence settlement on his or her own initiative
or at a judge or party’s request. Summary jury trials are held on occasion
in cases headed for protracted trials.

The court authorizes use of arbitration, mediation, summary jury trial,
and other dispute resolution methods, but has not established any court
ADR programs. The magistrate judges provide most of the court’s settle-
ment assistance. Mandatory referral is authorized but seldom used.
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District-by-District
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What Is in Part 11?

InPart 11, we provide a district-by-district description of current ADR and settle-
ment procedures in each of the ninety-four district courts.” Although our main
focus in these descriptions is court-wide practices, we also note procedures used
by only one or a few judges and those planned but not yet established. Likewise,
we cover both court-managed programs and private programs that receive case
referrals from the court, as well as programs that are formally authorized and
those that are not. We also indicate where common practice regarding ADR or
settlement may deviate from the court’s written procedure or rule.

For each court, we first give an in-brief description that provides an over-
view of the ADR and settlement practices in that court. Where a court offers a
judge-based, nonprogrammatic ADR procedure, we describe it as fully as pos-
sible based on the materials provided by the court. The summary also notes
whether a court has adopted extra ADR obligations for attorneys, has evaluated
its ADR programs, has published an ADR brochure, or anticipates further ADR
developments.

Where a court has developed court-wide, formal rules and procedures for
the use of ADR and conducts the day-to-day operation of the program—that is,
for courts with what we call court-based ADR programs—the in-brief descrip-
tion is followed by an in-depth description summarizing the key elements of
these programs.z> Each in-depth description first provides a short summary
description of the ADR procedure, including its authorization, the date of adop-
tion, and the number of cases referred during our survey period. It then sum-
marizes such key elements as the kinds of cases eligible for ADR, the method for
referring cases to ADR, the timing of the ADR session, whether the outcome is

19. ADR programs, particularly mediation, have also been instituted in a growing number of
U.S. bankruptcy courts, including all four bankruptcy courts in California, the Middle and South-
ern Districts of Florida, the Southern District of New York, the Eastern District of Pennsylvania,
and the District of Utah. In addition, almost all of the federal courts of appeals have settlement
programs involving mediation. The Federal Judicial Center is preparing a sourcebook on the
appellate programs. For information about both the appellate and bankruptcy programs, contact
the Research Division at the Federal Judicial Center (202-273-4070).

20. In addition to having court-wide, formal rules and procedures, most programs we classify
as court-based also rely on nonjudicial neutrals, such as attorneys, for the ADR service. When
courts rely instead on district or magistrate judges for the ADR service—as they do in summary
jury trials, two early neutral evaluation programs, and in several mediation programs—they gen-
erally have not developed detailed, court-wide rules for these procedures but leave the execution
of the process to the individual judge. Even though we used detailed rules and procedural guide-
lines as the primary criterion for identifying court-based ADR programs, the reader should not
infer that courts with such rules and guidelines necessarily have a fully operational program in
place. Some courts with extensive rules and guidelines may not yet have implemented their pro-
grams or may have done so on only a limited, experimental basis. This information is noted in
the in-depth descriptions.
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reported to the assigned judge, whether fees are required, the selection and train-
ing of neutrals for the court’s roster, and assignment of neutrals to cases.

The information in our descriptions is based in part on a questionnaire we
sent to each federal district court in 1994, asking the court to describe its ADR
and settlement practices, policies, and plans as comprehensively as possible.*
We also reviewed copies of all pertinent court rules, orders, and other docu-
ments. Where necessary, we made follow-up telephone calls. Each court had an
opportunity to review and update our draft descriptions; we accepted revisions
through the summer of 199s.

Because change has been a constant in ADR during the past several years, the
reader should keep in mind that the picture in some courts may already be
slightly different from the one sketched here. Practitioners who use this
sourcebook should not substitute it for a careful reading of local rules, CIRA
plans, and other court ADR documents. These cautions notwithstanding, this
sourcebook provides a comprehensive guide to ADR and settlement procedures
in the federal district courts.

Definitions and Key Features of
ADR and Settlement Processes in the
Federal District Courts

One of the challenges in studying ADR and settlement practices nationwide is
the field’s unsettled and evolving vocabulary. Different courts, judges, and liti-
gants ascribe different meanings to commonly used words like mediation, arbi-
tration, and settlement conference. The uncertainty may reflect lack of famil-
iarity with dispute resolution concepts, simple misuse of standard dispute reso-
lution terminology and concepts, historical developments, or regional differ-
ences.»

Misnomers are found even in newly established programs. For example, a
new settlement program in a district may be called arbitration in the court’s

21. Because some court rules, documents, and survey responses were much more detailed
than others, our descriptions vary accordingly. Where a procedure depends on the individual
judge’s directions in the particular case—e.g., settlement conferences in many courts and sum-
mary jury trials generally—the spokesperson for the court may not have been in a position to
provide more than a general answer.

22. A classic example of historical and regional developments is “mediation” in the two district
courts in Michigan. These programs, which are based on a long-standing state program called
“mediation,” more closely resemble nonbinding arbitration or case valuation. While the well-
known Michigan process causes little confusion among the judges and litigants in that state be-
cause of its long use, those outside the state would be misled by the term. To minimize confusion,
the federal courts now refer to the process as “Michigan mediation.” In the sourcebook we classify
it as case valuation.
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literature, even though the court’s local rule describes a facilitated negotiation
process that sounds like mediation. In this sourcebook, where the process or
program name used by a court deviates substantially from general usage, we
use the generally accepted name but also note the name used by the court.

Other ambiguities come from the procedural flexibility inherent in many
ADR processes, especially facilitative procedures like mediation or settlement
conferences. The way in which a skillful attorney-mediator or settlement judge,
for example, practices the “art of settlement” often varies from case to case and
from neutral to neutral. Most courts do not specify which techniques the me-
diator or settlement judge should use to conduct the mediation session or settle-
ment conference, generally leaving the choice of settlement strategies to the
neutral. As a consequence, a mediation session or settlement conference in one
district or with one neutral may look very different from the same settlement
event in another district or with another neutral.

The unsettled terminology raises basic questions of whether the ADR pro-
cesses used in the federal courts share core defining attributes. For example, are
judicial settlement conferences across the districts more alike or different? Is
mediation with attorney-mediators the same as mediation with judicial offic-
ers? Is mediation by the trial judge different from mediation by another judge,
especially one whose primary responsibility is settlement? What is early neutral
evaluation, and how does it differ from mediation or from early case manage-
ment conferences? Without a far more extensive examination of ADR and settle-
ment practices, we cannot answer these questions definitively, but we can pro-
vide the generally accepted definitions of the principal forms of ADR and settle-
ment offered by the courts and surveyed in this guide.>

Arbitration

Court-annexed arbitration is an adjudicatory process in which one or more
attorney arbitrators issue a nonbinding judgment on the merits after an expe-
dited, adversarial hearing in which attorneys for each party present their cases.
Witnesses are not called but exhibits may be submitted. The arbitrator’s deci-
sion addresses only the disputed legal issues and applies legal standards. Either
party may reject the nonbinding ruling and proceed to a trial de novo.

Most of the federal court arbitration programs were established under fed-
eral statute, 28 U.S.C. 88 651—658, which authorizes ten federal district courts to
establish mandatory arbitration programs in which litigant participation is pre-
sumptively mandatory and another ten districts to implement voluntary pro-
grams in which parties participate by choice. Two districts with statutory man-
datory arbitration programs (Western District of Michigan and Western Dis-

23. For a discussion of benefits and concerns relative to many of these ADR methods, see Eliza-

beth Plapinger et al., Judge’s Deskbook on Court ADR (CPR Institute for Dispute Resolution
1993).
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trict of Missouri) have made arbitration one of several ADR options offered by
the courts; one (Middle District of North Carolina) has discontinued its pro-
gram. Of the ten courts authorized to establish voluntary arbitration programs,
two (Western District of Kentucky and Western District of Virginia) have cho-
sen not to implement the program. Under the CIRA, a few courts have estab-
lished arbitration programs independently of the statutory umbrella or hope to
institute arbitration programs with appropriate statutory authorization. The
future of the statutory arbitration programs is the subject of ongoing congres-
sional debate (see supra note 18).

The statutory arbitration programs are the most uniform of all ADR pro-
grams in the federal district courts. The key attributes of the procedure gener-
ally are the following.

Referral. In mandatory arbitration programs, eligible cases are generally re-
ferred automatically to arbitration at filing by court order. Eligible cases typi-
cally include contract and tort cases of $100,000 or less (a few courts have a
higher cap of $150,000). In most mandatory programs, litigants in other case
categories are permitted to volunteer for arbitration by agreement of all parties
and with the consent of the assigned judge, and in all programs litigants auto-
matically referred to arbitration are permitted to request removal from the pro-
cess. In voluntary programs, litigants in eligible cases either request referral to
arbitration by opting in or are permitted to freely opt out of an automatic refer-
ral.

Arbitrator. The arbitrators are lawyers who meet qualification standards set
by the court. In most courts, the parties may decide whether a single arbitrator
or a panel of three arbitrators will preside. In the statutory arbitration pro-
grams, arbitrators are generally paid nominal fees by the court. In nonstatutory
programs, the arbitrator may serve without compensation or may be compen-
sated by the parties.

Hearing. The arbitration hearing is generally held after completion of dis-
covery and rulings on dispositive motions. At the hearing, which typically lasts
about four hours, each side presents its case under relaxed rules of evidence.
Most courts require party attendance at the hearing and authorize use of sanc-
tions for failure to comply.

Decision. After the hearing, the arbitrator issues a decision on the merits and,
where appropriate, determines an award. The decision is nonbinding and kept
under seal until the period for requesting a trial de novo has passed.

Trial de novo. Parties dissatisfied with the decision may request a trial de
novo with the assigned judge. The trial proceeds as though the arbitration had
not occurred. In some courts, trial requests must be accompanied by a sum
equal to the arbitrator’s fees, and if the party requesting the trial does not im-
prove on the arbitrator’s award, the deposited sum is forfeited.
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Judgment. If a trial de novo is not demanded, the arbitration award becomes
the nonappealable judgment of the court.

Case Valuation (“Michigan Mediation”)

This hybrid ADR process provides litigants in trial-ready cases with a written,
nonbinding assessment of the case’s judgment value, delivered by a panel of
three attorneys after a short hearing. If the panel’s valuation is accepted by all
parties, the case is settled for that amount. If any party rejects the panel’s assess-
ment, the case proceeds to trial. Used in the federal and state courts in Michi-
gan, this arbitration-like process is also known as “Michigan Mediation.”

In the Eastern District of Michigan, almost all civil cases seeking primarily
money damages are eligible for referral. The most common referrals involve
contract, personal injury, and civil rights cases. In the Western District of Michi-
gan, all civil cases are eligible for referral; in certain diversity, medical malprac-
tice, and tort cases, referral is mandatory.

Court Minitrial

The minitrial is a flexible, nonbinding ADR process. Although used primarily
out of court, in the past decade a few federal district judges have developed
their own version of the minitrial. Like the summary jury trial (see below), the
court minitrial is a relatively elaborate ADR method, generally reserved for large
disputes and used sparingly in the federal courts.

In a typical court minitrial, each side presents a shortened form of its best
case to settlement-authorized representatives of the parties to the dispute. Since
this procedure is used primarily for business litigation, the representatives are
usually the companies’ senior executives. The hearing is informal, with relaxed
rules of evidence and procedure and no witnesses. In court settings, a judge,
magistrate judge, or nonjudicial neutral may preside over the one- or two-day
hearing. Following the hearing, the client representatives meet, with or without
the neutral, to negotiate a settlement. At the parties’ request, the neutral advisor
may assist the settlement discussions by facilitating discussion or by issuing an
advisory opinion. If the parties reach an impasse, the case proceeds to trial.

Early Neutral Evaluation

Early neutral evaluation (ENE) is a nonbinding ADR process designed to im-
prove case planning and settlement prospects by providing litigants with an
early advisory evaluation of the likely court outcome. Case planning and settle-
ment assistance may also be offered during the session, which is generally held
before much discovery has been taken. In ENE, a neutral evaluator (usually a
private attorney with expertise in the subject matter of the dispute) holds a
confidential session with parties and counsel early in the litigation to hear both
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sides of the case. The evaluator helps the parties clarify arguments and evi-
dence, identifies strengths and weaknesses of the parties’ positions, and gives
the parties a nonbinding assessment of the case’s merits. Depending on the goals
of the program, the evaluator may also mediate settlement discussions or offer
case planning assistance.

Like mediation, ENE is thought to be widely applicable to many types of civil
cases, including complex disputes. The process was originally designed to im-
prove attorneys’ pretrial practices, and in some courts, most prominently the
Northern District of California where the process originated, ENE retains its
original purpose of improving case development. In other courts, such as the
District of Vermont, ENE is used primarily as a settlement device and resembles
evaluative mediation.

Typically, the ENE process moves through the following steps.

Referral. Some ENE programs compel specific categories of civil cases to par-
ticipate in ENE and refer these cases to ENE automatically at filing. In other courts,
ENE referrals are made on a case-by-case basis by the assigned judge, with or
without the approval of the litigants.

Evaluator. Early neutral evaluators are generally experienced litigators who
are expert in the subject matter of the case. Trained and certified by the court,
evaluators in most districts serve without compensation, at least for an initial
session. In other districts, the parties pay the evaluators their market rate or a
court-set fee. Depending on the program, the evaluator is selected by the par-
ties or assigned to the case by a court administrator. In two districts, the South-
ern District of California and the District of Nevada, judges conduct the ENE
sessions.

Preparing for ENE. Before the conference, parties are usually required to sub-
mit to the evaluator and other parties court documents and memoranda de-
scribing the dispute.

ENE conference. The ENE session usually begins with the evaluator explaining
the process and outlining the procedures. Each side then makes a short opening
statement summarizing the facts, legal contentions, and evidence. Following
the opening statements, the evaluator may ask open-ended questions of both
sides, attempt to clarify arguments, explore evidentiary gaps, and probe strengths
and weaknesses. The evaluator helps the parties analyze their positions and iden-
tify key areas of agreement and disagreement. The evaluator then prepares a
written evaluation of the case and presents it to the parties. (In some courts the
parties may choose not to hear the neutral’s evaluation.) The evaluator may
also facilitate settlement discussions before or after the case assessment is is-
sued. If settlement discussions are not successful, the evaluator may help the
parties plan the next stages of the case. Where settlement is the chief purpose of
the conferences, the evaluator may meet separately with each side, although in
some programs separate meetings are not permitted. Clients usually participate
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in the confidential ENE sessions, which typically last around three to four hours.
Follow-up sessions may also be held.

Concluding the ENE. Unless the case settles at the confidential ENE session,
the case continues through the court’s regular procedures.

Judge-Hosted Settlement Conferences

The most common form of settlement assistance used in federal courts is the
settlement conference presided over by a district or magistrate judge. Almost all
ninety-four of the federal district courts use judicial settlement conferences;
close to a third of the courts assign this role primarily to magistrate judges.

The classic role of the settlement judge is to give an assessment of the merits
of the case and to facilitate the trading of settlement offers. Some settlement
judges also use mediation techniques in the settlement conference to improve
communication among the parties, probe barriers to settlement, and help for-
mulate resolutions. In some courts, a specific district or magistrate judge is des-
ignated as the settlement judge. In others, the assigned district judge—or, as is
sometimes the case in bench trials, another judge who will not hear the case—
hosts settlement conferences at various points during the litigation, often just
before trial. The appropriate role of judges in settling cases on their own dock-
ets is a matter of some debate among judges and attorneys.

Mediation

Mediation is a flexible, nonbinding dispute resolution procedure in which a
neutral third party—the mediator—facilitates negotiations between the parties
to help them settle. A hallmark of mediation is its capacity to help parties ex-
pand traditional settlement discussions and broaden resolution options, often
by going beyond the legal issues in controversy. Mediation sessions are confi-
dential and structured to help parties communicate—to clarify their under-
standing of underlying interests and concerns, probe the strengths and weak-
nesses of legal positions, explore the consequences of not settling, and generate
settlement options. The mediator, who may meet jointly or separately with the
parties, serves as a facilitator and does not issue a decision or make findings of
fact. In the federal district courts, the mediator is usually an attorney approved
by the court, though in some districts magistrate judges, and occasionally dis-
trict judges, have been trained in mediation techniques and serve as mediators.

As mediation develops, distinct mediation strategies are emerging. In classic
mediation, the mediator’s mission is facilitative—to help the parties find solu-
tions to the underlying problems giving rise to the litigation. In this kind of
mediation, the mediator is primarily a process expert, rather than an expert in
the subject matter of the litigation. In evaluative mediation, the mediator uses
case evaluation—i.e., an assessment of potential legal outcomes—as a primary
settlement tool. Evaluative mediation is similar to early neutral evaluation and
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requires mediators who are experts in federal litigation and in the subject mat-
ter of the case.

Although most courts do not specify which mediation approach they prac-
tice, some do. The mediation program in the Northern District of Oklahoma,
for example, uses both facilitative and evaluative tools. The mediator first facili-
tates party negotiations and then, if necessary or desired, offers an evaluation of
the case. Where the mediation approach is clear from a court’s materials, we
report it, recognizing that the actual practices of individual mediators may vary.

Regardless of which mediation model a court or mediator follows, most
mediations progress through the following stages.

Referral. In most courts, cases are screened by the assigned judge for referral
to mediation, usually in conjunction with the parties at early case management
conferences. Although the parties are generally involved in the decision whether
to mediate—and may, in many courts, play a critical role—most mediation pro-
grams authorize judges to refer cases to mediation without party consent. In a
few courts, most civil cases are routinely referred to mediation, but in most
others mediation is used on a case-by-case basis or targeted at specific kinds of
disputes. Almost all courts exclude certain categories of cases from mediation,
such as administrative appeals, prisoner civil rights cases, and writs. The timing
of the referral varies and generally is left to the judge.

Mediator. The mediator is usually a lawyer (or an expert from another disci-
pline) who meets the qualifications and training standards set by the court. In
some mediation programs, litigants select a mediator from the court’s roster or,
with the court’s approval, from another source. In other programs, a court ad-
ministrator or judge selects the mediator. In the majority of federal court pro-
grams the parties pay the mediator his or her market rate or a court-set fee,
although in some the attorney-mediator serves without compensation.

Preparation for mediation. To educate the mediator about the litigation, par-
ties are usually required or encouraged to submit to the mediator copies of
relevant court documents, along with a short memorandum of legal, factual,
and settlement positions. Courts vary as to whether the premediation submis-
sions are exchanged among all parties. Typically, the submissions are not in-
cluded in the court files and are returned to the parties at the close of the me-
diation.

Mediation sessions. Depending on the goals of the program and needs of the
case, mediation can involve a single session of several hours or multiple ses-
sions over time. In addition to counsel, most courts require parties or insurers
to attend the mediation session and authorize sanctions for failure to comply
with mediation procedures. At the initial session, the mediator explains the
mediation process, hears short presentations about the case from each party,
and asks questions to clarify positions and interests. In most programs, the me-
diator then meets privately with each side (generally party and counsel, but
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sometimes party or counsel separately), to explore each party’s underlying in-
terests, to probe the strengths and weaknesses of legal positions, and to help
them determine which interests or goals are most important. These private
meetings are usually called caucuses. In later separate and joint sessions, the
mediator helps the parties generate ideas and evaluate alternative proposals. In
courts with evaluative mediation, practice differs as to whether predictions of
court outcome or case evaluations are offered in joint or separate sessions.

Completion of the mediation. Some court rules specifically authorize the me-
diator to end the mediation session or declare an impasse, but most are silent
on the question. If the parties reach settlement, the mediator may prepare an
outline of the agreement for later completion by counsel. If complete settle-
ment is not possible, the mediator may help the parties seek partial agreements
or consider their next steps. If no agreement is reached, the case returns to the
trial track.

Multi-Door Courthouse or Multi-Option ADR

These terms describe courts that offer an array of dispute resolution options.
Some multi-door courthouses refer all cases of certain types to particular ADR
programs, while others offer litigants a menu of options. Multi-door court-
houses have been established in state courts in New Jersey, Texas, Massachu-
setts, and the District of Columbia. In the federal court system, several courts,
including the Northern District of Ohio, the Northern District of California,
and the District of Rhode Island, now have multi-option ADR programs.

Settlement Week

In a typical settlement week, a court suspends normal trial activity and, aided
by bar groups and volunteer lawyers, sends numerous trial-ready cases to me-
diation conferences held at the courthouse and conducted by attorney-media-
tors. Mediation sessions may last several hours, with additional sessions held as
needed. In the federal district courts, settlement weeks are used regularly only
in the Southern District of Ohio and the Northern District of West Virginia,
with a third program just starting in the Western District of New York. Settle-
ment weeks are used more widely in the state courts, and a few federal districts
refer cases to state-court-sponsored settlement weeks. Cases unresolved during
settlement week return to the court’s regular docket for trial.

Summary Jury Trial

The summary jury trial (SJT) is a nonbinding ADR process presided over by a
district or magistrate judge and designed to promote settlement in trial-ready
cases. The process provides litigants and their counsel with an advisory verdict
after an abbreviated hearing in which evidence is presented to a jury by counsel
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in summary form. Witnesses are generally not called. The jury’s nonbinding
verdict is used as a basis for subsequent settlement negotiations. If no settle-
ment is reached, the case returns to the trial track.

Developed in the mid-1970s by former Chief Judge Thomas D. Lambros (N.D.
Ohio), the summary jury trial is authorized in many federal districts but used
only occasionally. Some judges use this resource-intensive process only for pro-
tracted cases, others for routine civil litigation where litigants differ significantly
about the likely jury outcome. A district judge or magistrate judge usually pre-
sides over the summary jury trial. A variant of the SJT is the summary bench
trial, in which the presiding district judge or magistrate judge issues an advi-
sory opinion. Part or all of a dispute may be submitted to a summary jury trial
or a summary bench trial.

Like other ADR processes, the summary jury trial is a flexible process in-
tended to be adapted to the needs of an individual case. Summary jury trials are
typically used after discovery is complete and often include the following steps:

Preparing for the siT. Before the hearing, the court may require counsel to
submit trial memoranda, proposed voir dire questions, proposed jury instruc-
tions, and motions in limine. If extensive presentations are expected, the court
may also require the parties to submit lists of exhibits and witnesses whose tes-
timony will be summarized during the proceeding.

Voir dire. On the day of the summary jury trial, prospective jurors are called
from the regular jury pools. Limited voir dire is conducted and a six-person
jury is seated. Jurors are told of their advisory role either at the start of the
process or after they render a verdict.

Hearing. The summary jury trial is generally presided over by a judge and
conducted like an expedited adversarial hearing. Clients generally attend. De-
pending on the complexity of the case, a summary jury trial hearing may be
completed in a day or may take one or two weeks. Opening and closing state-
ments are presented, and narrative presentations of admissible evidence are made
by counsel. Live witnesses are generally not permitted, although videotaped tes-
timony may be allowed. Evidentiary objections are usually addressed before the
hearing, although disagreements about the accuracy of the lawyers’ representa-
tions are resolved by the presiding judge at the hearing. After closing arguments
and jury instructions, the jury retires to deliberate.

Verdict. Usually jurors are instructed to reach a unanimous decision, but if a
consensus verdict cannot be reached, individual verdicts may be returned. In
some courts, the judge and counsel are permitted to question the jurors after
the verdict is announced.

Settlement negotiations. Settlement discussions can occur throughout the plan-
ning, hearing, and deliberation phases of the summary jury trial. After the advi-
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sory verdict is issued, negotiations can begin immediately or start several days
or weeks later if the parties need a cooling-off period or time to assess new
information. Some judges play an active role in settlement negotiations; others
leave the negotiation phase to counsel.
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Middle District of Alabama

IN BRIEF

Process summary

Magistrate judge settlement conferences. In the Middle District of Alabama, almost all
civil cases are eligible for voluntary settlement assistance with one of the district’s three
magistrate judges. Under the court’s settlement program, the assigned district judge
discusses the voluntary settlement option with counsel late in the pretrial period or
earlier if appropriate. If all counsel consent, the case is referred to one of three magis-
trate judges. Before the session, counsel submit position papers and records supporting
damage claims. Parties with settlement authority are required to attend.

At the session, the magistrate judge frequently offers an evaluation of the case or
gives a decision. The sessions are confidential, and contact between the magistrate judge
and the assigned district judge is prohibited. Sessions generally last between three and
eight hours; multiple sessions may be held.

The court’s program, which is called mediation by the court, is authorized by the
general order implementing the district’s CIRA plan, which was effective December 1,
1993. Between January and September 1994, 105 cases were referred to magistrate judge
settlement conferences.

Of note
Obligations of counsel. Under the court’s pretrial order, counsel are required to discuss
settlement and to inform the court of their progress within six weeks of the pretrial
order.

Information from court. A statement describing the court’s settlement program is
attached to the pretrial order.

Plans. The court is considering emphasizing use of ADR earlier in the pretrial period.
Use of the summary jury trial is also under consideration.

For more information
John L. Carroll, U.S. Magistrate Judge, 205-223-7540

Northern District of Alabama

IN BRIEF

Process summary

Three-track ADR program. The Northern District of Alabama has established an ADR
program under the district’s CIRA plan, effective December 1, 1993. See below.

Judicial settlement conferences. All civil cases remain subject to settlement confer-
ences with either a district judge or a magistrate judge.

Of note
Obligations of counsel. Counsel or unrepresented parties must attend a conference
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with the court early in the litigation process to determine whether the case is appropri-
ate for adr. Local Rule 16.1(c) also makes ADR a topic for discussion at all Rule 16 con-
ferences. In addition, at the initial meeting of the parties pursuant to Fed. R. Civ. P. 26(f)
and Local Rule 26(d), counsel are required to discuss the suitability of the case for ADR
and to report the results of those discussions to the court.

Evaluation. The court plans to conduct a formal evaluation of the ADR program.
Currently, the program is being monitored closely and feedback is being sought infor-
mally from all participants.

For more information
Edwin L. Nelson, U. S.Di strict Judge, 205-731-1720
Ethel Self, Supervisor, Courtroom Operations, 205-731-1217

IN DEPTH

Three-Track ADR Program in Alabama Northern

Overview

Description and authorization. The Northern District of Alabama established an ADR
program under the district’s CIRA plan, effective December 1,1993. The program, which
became fully operational in April 1994, offers litigants three primary ADR options or
tracks—mediation, med-arb, and use of any private or court-sponsored dispute resolu-
tion method agreed to by the parties and approved by the assigned judge. Under the
program, called the Three-Track ADR Program, counsel or unrepresented litigants must
attend a conference with the court early in the litigation process to determine whether
the case is appropriate for any kind of ADR. Unless specifically excluded by the court or
by the assigned judge, all categories of cases may be considered for referral. Ordinarily,
the court will not refer a case to ADR if any party objects. A court panel of trained,
nonjudicial neutrals provides the mediation and med-arb services for fees paid by the
litigants. Pro bono service is also provided for low-income litigants. If litigants choose
private ADR, they select a private ADR provider.

On the Mediation Track, the most popular ADR process in the district to date, liti-
gants meet with a mediator selected by the litigants or appointed by the court. The
neutral may be, but is not required to be, an expert in the subject area of the dispute.
The mediator facilitates in-depth settlement discussions among litigants to identify
underlying issues and develop a settlement package.

The Mediation-Arbitration Track (Med/Arb) combines mediation and some features
of arbitration. On this track, a dispute is first submitted to mediation. If the parties are
unable to reach a mediated agreement, the neutral proceeds to the arbitration phase.
During the arbitration phase, parties may present witnesses, documents, and other ex-
hibits, and they may make oral presentations summarizing the facts and law. Based on
these presentations, the neutral issues a nonbinding decision on the merits. The pri-
mary purpose of the med/arb track is to provide parties with an appraisal of the case’s
likely outcome at trial or in binding arbitration.

Under the flexible Open Track, parties may use any other form of ADR, either court-
sponsored or private, with the approval of the assigned judge. The court hopes that the
Open Track option will encourage litigants to explore any private or court ADR process
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suited to the case. A single ADR process or combination of ADR processes may be re-
quested or crafted. The court will approve use of the summary jury trial in appropriate
cases and if the parties request it.

Number of cases. Between April and December 1994, approximately 100 cases were
referred to ADR. With few exceptions, referrals were to the mediation track.

Case selection

Eligibility of cases. All civil cases are eligible for ADR, except categories of cases ex-
pressly excluded by the court as a whole or by an individual judge for cases assigned to
that judge. To date, no category of cases has been excluded by the court from the ADR
process, but individual judges have excluded some cases or categories of cases assigned
to them.

Referral method. After consulting with the parties during the Rule 16 scheduling con-
ference or at a special ADR evaluation conference called for that purpose, the assigned
judge decides whether ADR should be used in the case. Ordinarily, the court will not
refer a case to ADR over the objection of any party.

Opt-out or removal. In any case, a party may move for reconsideration within ten
days of an order referring a case to the ADR program.

Scheduling
Referral. An ADR evaluation conference is held early in the case to determine whether
ADR is appropriate.

Written submissions. At least ten days before the ADR session, the parties must sub-
mit to the neutral copies of relevant pleadings and motions; a short memorandum
stating the legal and factual positions of each party; and any other materials the parties
believe would be beneficial to the neutral. Upon reviewing these items, the neutral may
schedule a preliminary meeting with counsel.

ADR session. The ADR session is held when sufficient discovery has been conducted
so the parties understand the strengths and weaknesses of the case or at any earlier time
by agreement of the parties and with approval of the court. The ADR plan does not set a
time limit for the ADR process, but the judge referring a case to ADR will usually direct
that the process be completed within a stated period. The neutral, after consultation
with counsel, sets the date for each ADR session. Sessions are held at any location agree-
able to the neutral and parties or as otherwise directed by the court.

Number and length of sessions. The information is not yet available.

Program features

Discovery and motions. After referral, other case proceedings are stayed for a period set
by the court. If any party makes a motion, the court may for good cause shown extend
the stay.

Party roles and sanctions. The attorney primarily responsible for a party’s case must
attend the ADR session and be prepared and authorized to discuss all relevant issues,
including settlement. The parties also must be present. When a party is not an indi-
vidual or when a party’s interests are being represented by an insurance company, a
representative of the party or insurance company with full settlement authority must
attend. Willful failure of a party to attend is reported by the neutral to the court, which
may impose sanctions.
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Outcome. When a case is referred to the mediation track, the mediator must report
the results of the mediation to the court. If settlement is reached, the mediator, or one
of the parties at the mediator’s request, must prepare a written statement of the settle-
ment agreement for signing by the parties and filing for court approval. If settlement is
not reached, the mediator must report in writing the following: “Mediation was held,
but no agreements were reached.”

When the referral is to the med/arb track and agreement is reached during the me-
diation phase, the neutral, or one of the parties at the neutral’s request, must prepare a
written statement of the settlement agreement for signing by the parties and filing for
court approval. If settlement is not reached during mediation and the parties proceed
to arbitration, the neutral delivers a written copy of the decision to each party and files
a copy with the clerk of court.

De novo request. When a case is referred to the med/arb track and the parties pro-
ceed to arbitration and do not agree to binding arbitration, they have thirty days to
reject the arbitrator’s decision. If it is not accepted and the case proceeds to trial, the
rejecting party must obtain a better result at trial or pay to the other party all costs and
attorney’s fees incurred from the date the arbitrator received the notice rejecting the
award.

Confidentiality. All ADR processes offered by the court are confidential. By entering
into any of them the parties agree not to disclose anything except the terms of settle-
ment to the court or to third persons unless all parties agree otherwise. Parties, counsel,
and neutrals may respond to confidential inquiries or surveys by persons authorized by
the court to evaluate the ADR program. Information provided in such inquiries is
confidential and is not identified with particular cases.

The ADR processes are considered compromise negotiations for purposes of federal
and state rules of evidence. The neutral is disqualified as a witness, consultant, attorney,
or expert in any pending or future action relating to the dispute, including actions be-
tween persons not parties to the ADR process.

No record is made during mediation or the mediation phase of med/arb. If the par-
ties choose to present witnesses during the arbitration phase, the neutral may, with
party consent, make a stenographic, audio, video, or other recording necessary to reach
a fair decision.

Neutrals

Qualifications and training. The court has established a panel of neutrals for the me-
diation and med/arb tracks. The panel is made up of people who have applied to the
court and who, based on their training or experience, are considered by the judges to be
qualified to serve as mediators and arbitrators. Any person placed on the panel may be
removed for cause at the discretion of the chief judge.

Members of the panel of neutrals are expected to engage in training sufficient to
qualify them to act as neutrals and to maintain their skills on a continuing basis. The
court, which periodically notifies panel members of educational opportunities, has not
established any formal court-sanctioned training program.

Selection for case. When a case is referred to ADR, the parties are first given an oppor-
tunity to select a neutral. Within ten days of the court’s notice of referral, they must give
the court the name of their choice.
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If the parties fail to agree on a neutral or fail to notify the court within the ten-day
time period, the court sends the parties a list of the names of three proposed neutrals
taken from the court’s panel of neutrals. Each party then ranks the neutrals in order of
preference and, within seven days of the date of the written notice, returns the list to the
court. The court then selects one party’s list at random, strikes the last name on that list,
strikes the last name on the other party’s list, and selects the remaining name as the
neutral. If there are multiple parties not united in interest, the court adds the name of
one proposed neutral for each additional party and then handles the returned lists as
described above.

Disqualification. If at any time during the ADR process the neutral becomes aware of,
or a party raises, an issue concerning the neutral’s impartiality, the neutral must dis-
close the relevant facts to all parties. If a party believes the neutral is not or cannot
remain impartial, the party may request the neutral’s withdrawal and the neutral must
then withdraw and notify the court. The court will appoint another neutral.

Immunity. The court has not addressed the issue of immunity for ADR neutrals. In
the absence of other authority, the court will address the issue on a case-by-case basis.

Fees. The neutral is compensated at a reasonable rate agreed to by the parties or set by
the court. The fee is borne equally by the parties unless otherwise agreed by the parties
or directed by the court. In an effort to provide ADR services for low-income litigants,
the court encourages, but does not require, neutrals to serve without remuneration at
least five hours a year.

Program administration
The court’s ADR program is administered by a district judge with assistance from the
clerk’s office.

Southern District of Alabama

IN BRIEF

Process summary

Mediation. In February 1995, the Southern District of Alabama adopted an alternative
dispute resolution plan whose principal component is mediation. See below.

Other ADR. In addition to mediation, the court’s ADR plan grants litigants broad dis-
cretion to use any form of private ADR with court approval. The ADR plan provides that
if the parties agree in writing to use arbitration, mediation/arbitration, or minitrial, the
court will make its resources available to facilitate these forms of ADR. With the consent
of the parties, the court will also approve use of the summary jury trial in appropriate
cases.

Judicial settlement conferences. In addition to the ADR plan, parties may request a
settlement conference with a judge.

Of note
Evaluation. Under the ADR plan, the clerk of court is directed to create a system for
monitoring the impact of the mediation program, including tracking the time from
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filing to settlement or trial, assessing the mediator, and studying other features relevant
to the merits of the program.

For more information
Deborah S. Hunt, Clerk of Court, 205-690-2371

IN DEPTH

Mediation in Alabama Southern

Overview

Description and authorization. In February 1995, the Southern District of Alabama
adopted, by general order, an alternative dispute resolution plan, which authorizes use
of any form of ADR agreed to by the parties. The plan also authorizes mediation, which
may be used if the parties agree or the judge orders, and sets out detailed rules for this
process. Cases are referred to mediation on a case-by-case basis after the assigned judge
discusses the case’s suitability for mediation with the parties at the initial Rule 16 sched-
uling conference.

The court’s mediation process is designed to help the parties devise better settle-
ments and to improve relationships among litigants. The mediator, who may hold pri-
vate caucuses with any party or counsel, facilitates discussions among the parties to
help them identify underlying issues and develop a settlement. Generally, testimony is
not taken during mediation sessions; however, with the consent of the mediator, the
parties may produce witnesses to provide additional information. When necessary, the
mediator may obtain expert advice concerning technical aspects of the dispute if the
parties agree and pay the expert’s fee. The parties pay a reasonable fee to the mediator,
not to exceed $150 per hour unless the parties agree otherwise. The mediation process is
confidential.

Number of cases. This information is not yet available.

Case selection
Eligibility of cases. All civil cases are potentially eligible for mediation. Each judge de-
cides which cases or types of cases should be referred to or excluded from mediation.
Referral method. The ADR plan encourages each judge to evaluate whether a case will
benefit from ADR and to decide, after consulting with the parties, whether ADR should
be used. If the parties agree to an ADR process, the judge issues an order of referral. If
the parties do not request or agree on a form of ADR and the judge believes the case
would benefit from ADR, the judge may order the case to mediation.
Opt-out or removal. When the judge refers a case to mediation on his or her own
motion, a party may object by filing a request for reconsideration within ten days of the
judge’s order. Mediation will be stayed pending decision on this request.

Scheduling

Referral. The plan encourages the judge to determine the appropriateness of ADR at the
initial Rule 16 scheduling conference and to schedule the ADR session as soon as pos-
sible. If a case is considered appropriate for ADR at a later stage in the litigation, the ADR
session must occur within thirty days of the close of discovery so as not to delay trial.
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Written submissions. At least five days before the mediation conference, the parties
must submit the following to the mediator: (1) copies of relevant pleadings and mo-
tions; (2) a short, confidential memo stating the legal and factual positions of each
party; and (3) any other materials the party believes would assist the mediator. After
receiving these items, the mediator may, at his or her discretion or at a party’s request,
schedule a preliminary meeting with counsel.

Mediation session. The mediator sets the date and time of each mediation session.
Sessions may be held at any location agreeable to the parties and mediator.

Number and length of sessions. This information is not yet available.

Program features
Discovery and motions. Proceedings in the case are not automatically stayed by media-
tion. If a party makes a motion, the court may for good cause stay certain proceedings
for a specified time.

Party roles and sanctions. The attorney who is primarily responsible for the case and
who is expected to try the case must personally attend the mediation session and must
be prepared to discuss all relevant issues, including settlement. The parties must also be
present. When the party is not an individual or is being represented by an insurance
company, an authorized representative of the party or insurance company must attend,
with full authority to settle. The mediator must report to the court failure of a party or
representative to attend, and the court may impose sanctions. Persons other than par-
ties and their representatives may attend only with consent of all parties and the media-
tor.

Outcome. The mediator must report the results of the mediation process to the court
as follows: (1) If a settlement is reached, a party prepares a written summary of the
agreement; the parties and their representatives sign the summary; and the mediator
reports to the court whether a consent order, a stipulation of dismissal, or other docu-
ment will be filed and by what date. (2) If a settlement is not reached, the mediator
reports that a mediation conference was held but that no settlement was reached. The
mediator may not comment on the mediation to the court.

Confidentiality. Mediation sessions are private and confidential. The mediator may
not disclose to any party any information disclosed by the other party and identified as
confidential. The parties are responsible for identifying any documents or communica-
tions that should not be revealed to other parties, including documents or other items
submitted before the mediation conference.

The parties and mediator may not disclose the settlement terms to the court or any
third persons without party agreement. The mediation process is treated as a compro-
mise negotiation under federal and state rules of evidence. Information revealed in
mediation and not otherwise known by the opposing party is inadmissible without a
specific court ruling, and the mediator is disqualified as a witness, consultant, attorney,
or expert in any pending or future action relating to the dispute, including actions be-
tween persons not parties to the mediation process.

Neutrals

Qualifications and training. Persons selected for the court’s panel of neutrals must have
the following minimum qualifications: (1) membership in good standing in the Ala-
bama bar and the bar of the district court and at least seven years of law practice, with at
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least 50% of that experience in litigation; (2) extensive documented experience as a
mediator; (3) experience as a former judge of an Alabama trial court; or (4) experience
as a former district, magistrate, or bankruptcy judge in any federal court in Alabama. A
law degree is not required but is highly recommended. In addition, candidates must
complete a mediation training course by a recognized group specializing in ADR. The
training must include instruction in ethical issues relating to ADR. Panelists and others
mediating a case under the ADR plan must also agree to be bound by the ADR plan. The
court appoints candidates to the panel and may remove any panelist.

Selection for case. Within ten days of the notice of referral the parties must select a
mediator and file written notice of their selection. If they cannot agree within this time
period, the judge selects the mediator and notifies the parties and the mediator. Parties
may select the mediator from the court’s panel of neutrals, or they may use a neutral
who is not on the panel if the mediator signs an agreement to be bound by the rules of
the court’s ADR plan.

Disqualification. If at any time during the mediation process, the mediator becomes
aware of, or a party raises an issue concerning, the mediator’s neutrality, the mediator
must disclose to all parties the facts relevant to the issue. If a party believes that the
mediator will not be impartial, the party may request that the mediator withdraw. When
such a request is made, the mediator must immediately notify the court, who may then
appoint another mediator. If the court selects the mediator, the court first determines if
the mediator has any conflict of interest regarding any parties in the case and then
notifies the parties of the selection.

Immunity. The ADR plan does not address this issue.

Fees. Unless otherwise agreed by the parties or ordered by the court, the parties must
bear equally the expenses of the mediator or any witnesses or experts called by the
mediator. The mediator is compensated at a rate agreed to by the parties or set by the
court. The rate should not exceed s150 per hour unless parties agree otherwise. The fee
must be paid within thirty days of receipt of a bill from the mediator and should be
paid before disbursement of settlement funds. Parties may petition the court to review
a mediator’s fee as unreasonable or as deviating from the agreed-on fee, but must do so
within ten days of receipt of the bill. To provide mediation to those who cannot afford
the cost of ADR, each person serving on the panel must, if requested, serve as a neutral
without compensation in at least one case annually.

Program administration
The mediation program is administered by the clerk’s office.
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District of Alaska

IN BRIEF

Process summary
ADR generally. Based on the CJRA advisory group’s conclusion that the district is too
small and its resources are too limited to offer an ADR program, the District of Alaska
has determined that it will not establish any court-based ADR programs at this time.
Settlement assistance is provided through judge-hosted settlement conferences.
Judicial settlement conferences. The judges may require litigants to participate in
judge-conducted settlement conferences. Before the settlement conference, the settle-
ment judge usually requires the parties to submit confidential memoranda to the judge
stating their opening settlement positions. Counsel are expected to evaluate the case
fairly and reasonably and to discuss the case’s strengths and weaknesses with the client.
If, after a review of the settlement positions, the settlement judge believes there is no
reasonable possibility of settlement, the settlement conference is canceled. For example,
when counsel differ greatly on the dollar value of a case, the court informs the parties in
general terms of this circumstance and states that the settlement conference will be
rescheduled when and if the parties are prepared to reevaluate their opening settlement
positions.

Of note
Plans. The court will consider ADR again after the Alaska state courts adopt a planned
ADR rule.

For more information
H. Russel Holland, U.S. District Judge, 907-271-5621

District of Arizona

IN BRIEF

Process summary

ADR generally. In its CIRA plan, effective December 1,1993, the District of Arizona states
that it “wholeheartedly supports alternative dispute resolution mechanisms” in civil
cases and encourages judges and counsel to consider referring appropriate cases to ADR.
In addition to the ADR and judicial settlement options noted below, the court autho-
rizes referral of cases to private ADR providers if all parties consent. The court is also
experimenting with settlement conferences in criminal cases.

Arbitration. The District of Arizona is one of the ten pilot districts authorized by 28
U.S.C. 88 651-658 to provide voluntary, nonbinding court-annexed arbitration. See be-
low.

Judicial settlement conferences. District judges commonly refer cases to magistrate
judges for settlement conferences. Settlement conferences may also be conducted by
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visiting judges or district judges other than the assigned judge. Cases are referred to
mandatory settlement conferences by court order.

Of note

Obligations of counsel. The district’s standard case management order requires coun-
sel to confer before the initial scheduling conference regarding the case’s suitability for
referral to arbitration or any other alternative dispute resolution mechanism.

Information from court. At filing counsel are given a handout describing the district’s
voluntary arbitration program. An ADR brochure is planned.

Plans. The court plans to implement mediation and ENE programs.

Evaluation. A Federal Judicial Center study of the first year of the court’s voluntary
arbitration program is reported in David Rauma & Carol Krafka, Voluntary Arbitration
in Eight Federal District Courts: An Evaluation (Federal Judicial Center 1994). As one of
the ten comparison districts established by the CIRA, the court is also included in the
RAND study of the pilot and comparison districts, which will be reported to Congress
by the Judicial Conference in 1996.

For more information
Alycia Wood, CIRA Analyst, 602-514-7067
June Honanie, Arbitration Clerk, 602-514-7102

INDEPTH

Arbitration in Arizona

Overview

Description and authorization. The District of Arizona is one of the ten pilot districts
designated by 28 U.S.C. 88 651—658 to provide voluntary, nonbinding court-annexed
arbitration in cases involving monetary claims of $100,000 or less. It is one of four
districts (see also W.D. Pa., M.D. Ga., N.D. Ohio) using an opt-out system. Under the
program, which was established in 1992, cases are automatically referred to arbitration
after answer is filed, but any party may take the case out of arbitration by filing a Notice
of Withdrawal within 21 days of the referral. Arbitration hearings are held within 180
days of filing. A single arbitrator presides and is compensated by the court. The arbitra-
tion procedure is described in Local Rule 2.11, which also permits parties to consent to
binding arbitration.

Number of cases. Between January and November 1994, 155 cases were referred to
arbitration; 29 went into the arbitration process, and the others settled or opted out.

Case selection

Eligibility of cases. Eligible civil cases are those involving money damages only of
$100,000 OF less, exclusive of interest and costs. The court assumes damages are within
this range unless the parties certify otherwise. Cases ineligible for arbitration include
civil rights, tax refunds, ADEA, ERISA, Social Security, Title V11, class actions, cases pend-
ing on the multidistrict calendar, constitutional claims, prisoner pro se actions, actions
seeking injunctive or equitable relief, actions against six or more defendants, and cases
assigned to the expedited track under the district’s local rule on differentiated case man-
agement.
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Referral method. Eligible cases are automatically referred to arbitration when all defen-
dants have filed answers or the time for filing answers has expired. If a dispositive mo-
tion is filed before the arbitration referral, arbitration proceedings are automatically
stayed.

Opt-out or removal. Cases may be exempted from voluntary arbitration in several
ways. Any party may opt out of the arbitration program by submitting a notice of with-
drawal to the arbitration clerk within twenty-one days of the referral date. Parties may
seek to withdraw at a later time for good cause by motion to the arbitrator. Additionally,
the assigned judge may exempt a case from arbitration at any time if the matter involves
a complex or novel legal issue, if legal issues predominate over factual issues, or for
other good cause.

Scheduling

Referral. Cases are referred to arbitration when the answer is filed or the filing time has
elapsed, and parties are notified by court order. If a dispositive motion is filed before the
arbitration referral, arbitration proceedings are automatically stayed.

Discovery and motions. Discovery is permitted and must be completed within 120
days of the arbitration referral. The arbitrator handles all discovery motions and other
case management matters arising after the arbitration referral.

Written submissions. At least ten days before the arbitration hearing, parties must
submit to opposing counsel and the arbitrator prehearing statements, listing issues to
be determined and all potential witnesses and exhibits. Prehearing briefs may also be
filed.

Arbitration hearing. The arbitrator sets the location, time, and date of the hearing.
The arbitration clerk advises the parties of the hearing, which must be held within 180
days of filing the answer. Arbitration hearings are usually conducted at the arbitrator’s
office.

Length of hearing. Hearings generally last no more than one day.

Program features

Party roles. In addition to counsel, parties or party representatives with settlement au-
thority are required to attend the arbitration hearing. Sanctions are authorized under
local rule for a party’s failure to attend the hearing or to participate in the hearing in a
meaningful manner.

Filing of award. The arbitration award and decision are filed with the arbitration
clerk under seal. If a trial de novo is not requested, the award is entered as the final
judgment. If a de novo request is filed, the award remains sealed, and the docket notes
only the date the arbitration award was filed.

De novo request. Parties not satisfied with the arbitration award must file a request
for trial de novo within thirty days of the filing of the award. When requesting a trial de
novo, the moving party is required to deposit with the arbitration clerk a sum equal to
the total fees paid or payable to the arbitrator. The sum is returned if the party obtains
a final judgment more favorable than the arbitration award.

Confidentiality. Withdrawals from arbitration are confidential, and the identity of
the party opting out does not appear on the docket. Awards are sealed unless accepted
by the parties. The sealed arbitrator’s award may not be considered by the court or jury
before, during, or after the trial de novo.
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Neutrals

Qualifications and training. To serve as an arbitrator, attorneys must have practiced
law for at least five years, be admitted to the District of Arizona bar, and possess sub-
stantial experience in either litigation, neutral practice, or consensual problem solving
in complex negotiations. Candidates must also specify their areas of expertise.

Selection for case. A single arbitrator is selected by either the parties or the court. The
parties may select an arbitrator from the court’s roster of attorneys and former judges,
or they may identify an arbitrator from another source. If the parties fail to agree on an
arbitrator, the arbitration clerk will select an arbitrator with the desired subject matter
expertise from the court roster. Each side may reject one court-selected arbitrator, where-
upon the arbitration clerk will select another arbitrator.

No specialized training of the arbitrators is required. The court notes: “This District
is fortunate to be situated in a state where arbitration has been in place, with attorneys
having considerable experience serving as neutrals in that court system. Several arbitra-
tors are retired judges, now residing in Arizona.”

Disqualification. The arbitrator is subject to the disqualification rules set forth in 28
U.S.C. 8§ 455 and may decline to serve for any reason.

Immunity. The court has not addressed this issue.

Fees. The court sets and pays arbitrators a fee of $250 for each case or each day of
hearing, whichever is greater. Outside arbitrators selected by the parties are subject to
the court’s compensation structure.

Program administration

The arbitration program is administered by the clerk’s office. Substantive or procedural
problems are handled by an advisory committee chaired by a district judge and com-
posed of three counsel, two district judges, and the court clerk.

Eastern District of Arkansas

IN BRIEF

Process summary

ADR generally. The Eastern District of Arkansas has determined that it will not estab-
lish court-based ADR programs.

Of note
Obligations of counsel. Attorneys are required to discuss ADR with their clients and
opposing counsel and to demonstrate that they have done so. They must also be pre-
pared to discuss with the assigned judge the case’s suitability for ADR services provided
by the private sector.

Information from court. ADR options available to litigants in the private sector are
discussed in the court’s general brochure for civil litigants, Your Day in Court—The
Federal Court Experience.

For more information
James W. McCormack, Clerk of Court, 501-324-5351
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Western District of Arkansas

IN BRIEF

Process summary

ADR generally. The Western District of Arkansas has determined that it will not estab-
lish any court-based ADR programs but will provide settlement assistance through mag-
istrate judge settlement conferences.

Magistrate judge settlement conferences. The Western District of Arkansas is experi-
menting with a mandatory settlement conference program in which one of the court’s
three district judges refers almost all civil cases to magistrate judges for settlement con-
ferences. Cases involving prisoners, student loans, and social security appeals are ex-
cluded from referral; cases involving the U.S. government as plaintiff may be excluded
by the assigned judge at his or her discretion. Eligible cases are referred to the program
automatically through the assigned judge’s scheduling order.

The purpose of the settlement conference program is to improve communication
between the parties and to provide an evaluation of the case where appropriate. The
confidentiality of the sessions are protected by Fed. R. Evid. 408, and the hosting magis-
trate judge does not discuss any aspect of the settlement proceeding with the referring
judge.

Before the settlement conference, which is generally held thirty to sixty days before
trial, each party provides the magistrate judge with a concise description of claims,
defenses, and trial evidence. The magistrate judge determines the timing of the confer-
ence, whether the parties must attend, and whether the conference will be conducted by
telephone or in person. Conferences generally take one to two hours, and there may be
several follow-up telephone conferences. At the conclusion of the process, the magis-
trate judge files a report indicating only whether settlement occurred.

No local rules have been enacted for this experimental program. Authorization is
provided in each referral order. Approximately ninety cases were referred to magistrate
judge settlement conferences between January and September 1994.

Of note

Information from court. The court is preparing a brochure that will identify private
ADR resources available to litigants.

For more information

Beverly R. Stites, U.S. Magistrate Judge, 501-783-7045
Bobby E. Shepherd, U.S. Magistrate Judge, 501-863-3173
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Central District of California

IN BRIEF

Process summary

Mandatory settlement procedures. The Central District of California has authorized,
through Local Rule 23, mandatory referral to settlement procedures for most civil cases.
See below.

Other ADR. In the Central District of California, referral to different forms of ADR,
such as arbitration, mediation, minitrial, or summary jury trial, is at the discretion of
the individual district or magistrate judge. No court-based ADR programs or rules have
been established. When a judge refers parties to one of these forms of ADR, the judge
sets the procedures for the process. The judges have also appointed special masters to
settle cases and have referred some cases to a minitrial procedure. On a few occasions,
one judge has held a summary jury trial.

Of note
Obligations of counsel. Attorneys must discuss ADR options with opposing counsel
and indicate in their case management statements that they have done so.

Evaluation. As one of the ten comparison districts established by the CIRA, the Cen-
tral District of California is included in the RAND study of the pilot and comparison
districts, which will be reported to Congress by the Judicial Conference in 1996.

Plans. The court is creating a panel of settlement judges and a panel of attorney settle-
ment officers to serve as neutrals in the court’s mandatory settlement procedures.

For more information
William J. Rea, U.S. District Judge, 213-894-0466
Harry L. Hupp, U.S. District Judge, 213-894-6730

IN DEPTH

Mandatory Settlement Procedures in California Central

Overview

Description and authorization. Under Local Rule 23, the Central District of California
has established a variety of procedures to assist settlement. The court’s procedures were
first adopted in 1993 and were modified by an amendment to Local Rule 23 in Novem-
ber 1994. Known as the Mandatory Settlement Procedures Program, it is not yet fully
implemented.

When the program is fully operational, it will require litigants in all civil cases to meet
with the trial judge, another district judge, a magistrate judge, an attorney settlement
officer, or a private mediator to pursue settlement at least forty-five days before the final
pretrial conference. Parties will be required to select one of the court’s settlement op-
tions. If they cannot agree on a process, the assigned district or magistrate judge is
authorized to conduct an appropriate settlement process. The court’s three options in-
clude (1) participation in a settlement process hosted by a settlement attorney on the
court’s roster; (2) referral to a retired judge or other private ADR neutral; or (3) referral

85



Central District of California

to another district judge or a magistrate judge for settlement. The selected settlement
officer has broad discretion to structure the settlement process. Under the rule, the
settlement officer may (1) require an opening statement from each counsel; (2) hold,
with agreement of the parties, a summary jury trial or minitrial; may require presenta-
tion of testimony or summary of testimony of expert witnesses; (3) order closing argu-
ment by each counsel; or (4) require any combination of these. Any case may be ex-
cluded from the program by the assigned judge.
Number of cases. No information is yet available on the number of cases referred.

Case selection
Eligibility of cases. All civil cases are eligible. A case may be excluded from the program
by the assigned district or magistrate judge.

Referral method. No later than forty-five days before the final pretrial conference, the
parties must select and participate in one of the court’s approved settlement proce-
dures. If parties do not select a settlement option, the court may order the parties to
participate in any of the settlement procedures set forth in Local Rule 23.

Opt-out or removal. The assigned judge may;, if a party applies or sua sponte, excuse
the case from participation in a settlement procedure.

Scheduling
Process selection. Parties who have not chosen the assigned judge to preside over their
settlement proceedings must file a Notice of Selection of Settlement Procedure, signed
by counsel for each side, no later than fourteen days before the date of the selected
settlement procedure. The notice must state the settlement procedure selected, the name
of the settlement officer, and the date, time, and place of the settlement procedure.

Written submissions. At least five days before the settlement procedure, each party
must submit to the settlement officer, in camera, a letter of five pages or less setting
forth its statement of the case; its settlement position (including the last offer or de-
mand made), and the offer or demand it will make at the settlement conference. The
letter is returned to the party at the end of the settlement conference.

Settlement session. The settlement conference must take place no later than forty-
five days before the final pretrial conference.

Number and length of sessions. No data are currently available about the length of
settlement sessions or the number of sessions generally held.

Program features
Rule 23 settlement procedures. Four settlement procedures are offered under Local Rule
23.

Settlement procedure no. 1. Unless another settlement procedure is selected by the
parties with the consent of the trial judge, the parties must appear before the assigned
district or magistrate judge for any settlement procedures the judge may conduct.

Settlement procedure no. 2. The parties may engage in settlement discussions with an
attorney selected from the Attorney Settlement Officer Panel (when established and
functioning) or with an attorney appointed by the trial judge.

Settlement procedure no. 3. The parties may appear before a retired judge or other
private or nonprofit dispute resolution body for “mediation-type settlement proceed-
ings.”

Settlement procedure no. 4. With the consent of the trial judge, the parties may ap-
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pear for settlement proceedings before another district or magistrate judge selected at
random from the Civil Settlement Panel.

Discovery and motions. Local Rule 23 does not address this subject.

Party roles and sanctions. In addition to the attorney who will try the case, each
party must attend the settlement proceeding in person or be represented by a person
with full authority to settle. Parties residing outside the district may have an authorized
representative available by telephone during the proceeding. Each party must analyze
the case before the proceeding and must be prepared to discuss all economic and non-
economic factors relevant to settlement. Local Rule 23 does not specify whether or what
type of sanctions might be imposed for failure to comply with the attendance and other
requirements.

Outcome. If settlement is reached, the parties must report it immediately to the as-
signed judge’s courtroom deputy and submit a written settlement agreement as soon as
possible.

Confidentiality. All proceedings are confidential. No statements made during the settle-
ment procedures are admissible in any subsequent proceeding in the case unless the
parties agree. No part of the proceeding may be reported or recorded without consent
of the parties, except for the written settlement agreement.

Neutrals
Qualifications and training. Local Rule 23 does not address this subject.

Selection for case. When parties choose to proceed before an attorney, they may se-
lect the attorney from the Attorney Settlement Officer Panel (when established and
functioning) or before an attorney appointed by the trial judge for settlement proceed-
ings. If the neutral is a district or magistrate judge other than the assigned judges, the
settlement judge is selected at random from the Civil Settlement Panel.

Disqualification. Local Rule 23 does not address this subject.

Immunity. Local Rule 23 does not address this subject.

Fees. Local Rule 23 does not address this subject.

Program administration
No administrative structure has been established to date.

Eastern District of California

IN BRIEF

Overview

Early neutral evaluation (ENE). Based on a pilot program in early neutral evaluation,
the Eastern District of California formally amended its local rules, effective December
19, 1994, to establish court-based procedures for voluntary referral of civil cases to a
nonbinding neutral-evaluator. See below.

Early settlement conferences. All district and magistrate judges are available to con-
duct settlement conferences as early as practicable in the case.
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Of note

Information from court. The court notifies plaintiffs of the early neutral evaluation
program at filing. Plaintiffs must provide copies of the notice to all other parties in-
volved in the action.

For more information
R. Lynette Groff, Sacramento Division, 916-498-5468
Marianne Matherly, Fresno Division, 209-487-5757

IN DEPTH

Early Neutral Evaluation in California Eastern

Overview

Description and authorization. After several years of experimentation with ENE, the
Eastern District of California amended Local Rule 252 on December 19, 1994, to estab-
lish a voluntary, nonbinding ENE program. Most civil case types are eligible, but partici-
pation requires party consent. An ENE evaluator is appointed to bring the parties in a
civil action together in an informal setting and to offer impartial guidance by (1) allow-
ing each party to state its position, (2) identifying areas of agreement and thereby nar-
rowing the focus to issues of nonagreement, (3) assisting the parties in identifying the
strengths and weaknesses of their positions, (4) planning discovery, (5) providing a re-
alistic assessment of legal costs, and (6) effecting resolution of as many issues as pos-
sible before proceeding to trial. The neutral-evaluators serve without compensation.
Number of cases. In early 1995, fifty-five cases were referred to the ENE process.

Case selection
Eligibility of cases. Most civil cases are eligible for referral to ENE, except for the follow-
ing: prisoner petitions; cases in which one of the parties is appearing pro se; voting
rights cases; Social Security cases; deportation cases; Freedom of Information Act cases;
and cases involving the constitutionality of federal, state, or local statutes or ordinances.
Referral method. Parties voluntarily elect early neutral evaluation by filing a stipula-
tion with the court indicating that all parties agree to proceed under Local Rule 252.
When the stipulation is received, the court issues an order referring the case to ENE.
Opt-out or removal. No procedure is necessary, as participation in ENE is strictly
voluntary.

Scheduling

Referral. At the initial status conference, the court informs all parties of the availability
of ENE. Parties may then file a stipulation for early neutral evaluation.

Written submissions. At least seven days before the evaluation session, each party
must submit to the evaluator and all other parties a written evaluation statement of ten
pages or less. The statement must (1) briefly list the facts and pertinent principles of
law; (2) identify significant disputed issues; (3) identify issues whose early resolution
may reduce the scope of the dispute or contribute significantly to the productivity of
settlement discussions; and (4) identify the people, in addition to counsel, who will
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attend the session with decision-making authority. Documents or other physical evi-
dence may also be identified or attached.

ENE session. Unless the court directs otherwise, the first ENE session must be held as
soon as possible after the evaluator is appointed and no more than ninety days after the
appointment. The evaluator selects the location, date, and time for the initial session.

Number and length of sessions. Most ENE actions are resolved at the initial session.
The evaluator determines if follow-up sessions or procedures are needed.

Program features
Discovery and motions. Typically, the ENE process is invoked before the start of discov-
ery and motion practice.

Party roles and sanctions. The attorney who will be primarily responsible for the
trial must attend the ENE session. Parties or party representatives with settlement au-
thority must also attend. If there is insurance coverage, an adjuster with reasonable
settlement authority may attend. Governmental entities must be represented by an at-
torney with authority to settle or recommend settlement. Local Rule 252 does not specify
whether or what type of sanctions may be imposed for failure to comply with the atten-
dance and other requirements.

Outcome. Within thirty days of the ENE session, the evaluator must report in writing
to the ENE program administrator the outcome of the session and whether any follow-
up sessions or procedures are still to be completed.

Confidentiality. All written and oral communications made during any ENE session
are confidential and are governed by Fed. R. Evid. 408.

Neutrals

Qualifications and training. The clerk is responsible for maintaining a panel of qualified
evaluators who are experienced civil litigators familiar with practice in federal court.
The panel initially consisted of evaluators who were selected to participate in the ENE
pilot project. The chief judge may select additional members who want to serve. Evalu-
ators may ask to be dropped from the panel for a specified period of time or perma-
nently.

Selection for case. Once a stipulation for early neutral evaluation is filed, the court
appoints an evaluator from a panel maintained by the clerk’s office. All parties are notified
of the appointment.

Disqualification. No person may serve as an evaluator in any action where a conflict
of interest exists or is believed to exist. If a party believes that an assigned evaluator has
a conflict of interest and does not bring the concern to the attention of the clerk within
ten days of learning of the conflict, the party waives any objection based on that conflict.

Immunity. The court has not addressed this issue.

Fees. Evaluators receive no compensation for their service.

Program administration
The clerk is responsible for administering the court’s ENE program.
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Northern District of California

IN BRIEF

Process summary

ADR multi-option program. On July 1, 1993, the Northern District of California estab-
lished the ADR Multi-Option Program in partial fulfillment of its responsibilities as a
demonstration district under the Civil Justice Reform Act. Under the Multi-Option
Program, which is authorized by ADR Local Rule 3, litigants in certain civil case types
assigned to four pilot program judges are presumptively required to participate in one
of the court’s nonbinding ADR processes (listed below). In lieu of a court-connected
process, litigants may substitute a similar process offered by a private provider. Through
this experiment the court hopes to assess the potential of various ADR processes for
different types of cases. See below.

Arbitration. The Northern District of California is one of ten federal district courts
authorized by 28 U.S.C. 8§ 651-658 to establish a mandatory, nonbinding court-an-
nexed arbitration program. See below.

Mediation. The Northern District of California has established an experimental me-
diation program as part of the Multi-Option Program. See below.

Early neutral evaluation (ENE). The Northern District of California authorizes auto-
matic referral, at filing, of specified case types to early neutral evaluation. See below.

Other ADR. The assigned judge may appoint a special master. Additional forms of
ADR, such as the summary jury trial, are offered as part of the Multi-Option Program
but are seldom chosen. In lieu of a court-connected process, litigants subject to the
Multi-Option Program may select an ADR process offered by a private provider. Be-
tween January and September 1994, parties in seventeen cases selected a private ADR
provider.

Early magistrate judge settlement conference. Under the Multi-Option Program,
participating litigants may choose an early magistrate judge settlement conference to
fulfill the court’s ADR requirements. Between January and September 1994, seventy-six
cases were referred to an early magistrate judge settlement conference.

Judicial settlement conferences. A significant number of cases are referred by the
district judges for settlement conferences at later stages of the litigation. The referrals

are generally to the magistrate judges.

Of note
Obligations of counsel. In cases subject to the Multi-Option Program, counsel are re-
quired to discuss the ADR options for the case and, if possible, stipulate to an ADR pro-
cess. In all cases, the filing party is required to serve on all other parties the court’s
brochure, Dispute Resolution Procedures in the Northern District of California. Each party
in all civil cases except those exempted by Local Rule 16 must file, but need not serve on
other parties, a certification of discussion and consideration of ADR options. The
certification, signed by both client and counsel, indicates that they have read the court’s
brochure, discussed the available court-connected and private ADR options, and con-
sidered whether their case might benefit from any of them.

Information from court. The court provides the brochure Dispute Resolution Proce-
dures in the Northern District of California.
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Evaluation. An evaluation of the court’s arbitration program is reported in Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter 1990). An evaluation of the ENE program is reported in J. Rosenberg & H. J. Folberg,
Alternative Dispute Resolution: An Empirical Analysis, 46 Stanford L. Rev. 1487 (July 1994).
As a demonstration district under the CIRA, the court’s ADR Multi-Option Program is
included in the Federal Judicial Center’s study of the five CJRA demonstration districts,
which will be reported to Congress by the Judicial Conference in 1996.

For more information
Carroll DeAndreis, Administrative Assistant, ADR Programs, 415-556-3167

INDEPTH

ADR Multi-Option Program in California Northern

Overview

Description and authorization. On July 1, 1993, the Northern District of California es-
tablished the ADR Multi-Option Program in partial fulfillment of its responsibilities as
a demonstration district under the Civil Justice Reform Act. Initially, five judges partici-
pated in the experimental program; since one has left the bench, four now participate.
They are Chief Judge Thelton E. Henderson and Judges Marilyn Hall Patel, Fern M.
Smith, and Vaughn R. Walker.

Under the ADR Multi-Option Program, which is authorized by ADR Local Rule 3,
litigants in certain civil case types are presumptively required to participate in one non-
binding process offered by the court, including mediation, arbitration, early neutral
evaluation, or early magistrate judge settlement conference. In lieu of a court-connected
process, litigants may substitute a similar process offered by a private provider. Selec-
tion of an ADR process is made during a conference call between counsel and the court’s
ADR director or deputy director, unless parties previously stipulate to a procedure or
cannot agree and postpone further discussion of ADR options until the initial case man-
agement conference with the assigned judge.

Number of cases. For a summary of the number of cases that have selected arbitra-
tion, early neutral evaluation, and mediation, see the following descriptions. Between
January and September 1994, seventy-six cases were referred to an early settlement con-
ference with a magistrate judge and seventeen cases were referred to a private ADR pro-
vider.

Case selection
Eligibility of cases. Eligible cases include most civil cases that are assigned to the four
participating judges and are subject to the court’s case management procedures (see
Local Rule 16). Cases presumptively excluded from the Multi-Option Program are those
set out in Local Rule 16 and include bankruptcy appeals, actions for review of federal
agency decisions, prisoner civil rights cases, habeas corpus petitions, pro se cases, rein-
stated or reopened cases, forfeiture actions, and tax suits.

Referral method. All cases eligible for the Multi-Option Program are presumptively
required to participate in one nonbinding ADR process. Cases are designated at filing by
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an order issued by the clerk to the filing party and served by the filing party on the
defendant. Counsel in the designated cases must stipulate to a specific ADR procedure
or participate in a joint telephone conference call with the ADR director or deputy di-
rector to discuss the suitability of the ADR options for their case. The designation order
specifies the date and time of the conference call, which is held between 95 and 105 days
after the complaint is filed. Counsel primarily responsible for the case must participate,
and clients and their insurance carriers are strongly encouraged to participate.

If parties agree on an ADR process before the conference call, the call is not held, and
the parties file a stipulation and order selecting an ADR process. Parties who agree to an
ADR process after the conference call may file the form stipulation or include their ADR
stipulation in their case management statement.

If the parties do not agree on an ADR process before the case management conference
required by Local Rule 16, the judge discusses the ADR options at that conference. If by
the end of the conference the parties cannot agree on a process, the judge selects one,
unless persuaded that no ADR process will be beneficial or cost-effective. If an ADR pro-
cess is selected, the judge issues a referral order.

To assist parties in selecting an ADR process, the court provides to the filing party the
brochure, Dispute Resolution Procedures in the Northern District of California.

Opt-out or removal. To seek exemption from the telephone conference call, counsel
may file a motion with the assigned judge. Although there is a presumption of ADR use
in cases assigned to the Multi-Option Program, counsel may seek by motion or at the
case management conference to persuade the judge that it would be inappropriate.

Scheduling

Selection of an ADR process. Parties may agree on an ADR process at any time before the
case management conference. If they do not agree before the case management confer-
ence, the decision is made at the conference. The judge may also defer the ADR decision
to a later point in the case.

Written submissions. See the following descriptions for arbitration, mediation, and
early neutral evaluation.

ADR session. See the following descriptions for arbitration, mediation, and early neutral
evaluation.

Number and length of sessions. See the following descriptions for arbitration, me-
diation, and early neutral evaluation.

Program features
Discovery and motions. Cases referred to ADR under the Multi-Option Program re-
main subject to the court’s local rules and general orders, including the court’s case
management requirements (Local Rule 16), as well as each judge’s standing orders.

Party roles and sanctions. See the following descriptions for arbitration, mediation,
and early neutral evaluation.

Outcome. See the following descriptions for arbitration, mediation, and early neu-
tral evaluation.

Confidentiality. See the following descriptions for arbitration, mediation, and early
neutral evaluation.
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Neutrals
See the following descriptions for arbitration, mediation, and early neutral evaluation.

Program administration

Administrative matters related to the Multi-Option Program are managed by the direc-
tor, deputy director, and administrative assistant of the court’s Office of ADR Programs.
Administration includes scheduling and conducting the telephone conference calls with
counsel, sending memoranda reports on these calls to the assigned judges, assigning
neutrals to cases referred to an ADR process, and selecting and training neutrals for the
court’s roster. A magistrate judge serves as liaison judge for the court’s ADR programs.

Arbitration in California Northern

Overview

Description and authorization. The Northern District of California is one of ten courts
authorized by 28 U.S.C. §§ 651—658 to establish a mandatory, nonbinding court-an-
nexed arbitration program. The court’s procedures are spelled out in ADR Local Rule 4,
which was first adopted in 1978 as Local Rule 500. Before the court adopted its Multi-
Option Program on July 1, 1993, all cases meeting the eligibility criteria were automati-
cally referred to arbitration. Under the Multi-Option Program, the civil cases of four
judges are now subject to procedures established by the program and are exempt from
Rule 4’s automatic referral at filing. Of cases not in the Multi-Option Program, specified
case types seeking only money damages of $150,000 or less are automatically assigned
to arbitration at filing. Parties in cases with higher damages or nonmonetary damages
may jointly request referral to arbitration. The parties determine whether the arbitra-
tion hearing will be conducted by one or three arbitrators, chosen from a list of ten
arbitrators randomly selected by the court from its roster of attorneys trained by the
court. The court pays the arbitrators $250 per day if serving singly and s150 per day if
serving on a panel of three.

Number of cases. Between January and September 1994, 246 cases were referred to
arbitration under Rule 4. An additional 6 cases were referred to arbitration under the
Multi-Option Program.

Case selection

Eligibility of cases. All civil cases not assigned to the Multi-Option judges that fall within
the following categories are automatically assigned to arbitration: (1) actions in which
the United States is not a party that seek relief limited to money damages not exceeding
$150,000 (exclusive of any punitive or exemplary award and interest and costs), and that
are founded on diversity of citizenship or admiralty or maritime jurisdiction and arise
under a contract or out of personal injury or property damage; (2) actions in which the
United States is a party that seek relief limited to money damages not exceeding $150,000,
and that arise under the Federal Tort Claims Act or the Longshoremen’s and Harbor
Workers Act or under the Suits in Admiralty Act and involve no general average; or (3)
actions that arise under the Miller Act, in which the United States has no monetary
interest, and that seek relief limited to money damages not exceeding $150,000 (exclu-
sive of any punitive or exemplary award and interest and costs). Parties in other cases,
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regardless of the amount in controversy, may jointly request submission to arbitration.
If approved by the assigned judge, the case proceeds under the procedures outlined in
ADR Rule 4. Parties who believe the amount in controversy exceeds $150,000 must file
certification to this effect within thirty days of the initial docketing of the case. Failure
to do so waives the right to object to submission of the case to arbitration on the grounds
that the case exceeds the monetary ceiling. Case types not falling in the categories above
are exempt from arbitration, unless the parties agree to submit the case to arbitration.

Referral method. Every action subject to ADR Rule 4 is referred to arbitration by the
clerk once the complaint or notice of removal is filed. The court’s Order Re Court Proce-
dures notifies the filing party of the referral; this party then serves the order on other
parties. A case not referred at filing but that otherwise meets the referral criteria may be
referred by order of the assigned judge following stipulation by all parties, motion by a
party, or on the judge’s initiative. Cases not meeting the referral criteria may be referred
only if all parties consent.

Opt-out or removal. Within twenty days of the filing of the last responsive pleading,
any party may move for removal from arbitration by demonstrating that the case in-
volves novel or complex legal issues or significant and complex factual issues, that legal
issues predominate over factual issues, or other grounds for finding good cause.

Scheduling
Referral. Eligible cases are referred to arbitration when the complaint or notice of re-
moval is filed.

Discovery and motions. Every action subject to ADR Rule 4 is assigned to a judge
upon filing, and the judge has authority to conduct status and settlement conferences,
hear motions, and in all other respects supervise the case in accordance with the court’s
rules notwithstanding the referral to arbitration. Parties may serve discovery requests
within thirty days of serving the complaint, notwithstanding Local Rule 16’s temporary
stay of discovery. Discovery must be completed twenty days before the arbitration hear-
ing.

Written submissions. No later than ten calendar days before the arbitration session,
parties must give the arbitrator and other parties a written arbitration statement that
summarizes the claims and defenses, identifies contested issues and proposed witnesses,
and identifies the person with decision-making authority who will attend.

Optional telephone conference. The arbitrator may conduct a brief joint telephone
conference with counsel before the hearing to discuss matters such as hearing proce-
dures, supplemental written materials, witnesses, and presentation of testimony.

Arbitration hearing. Case systems administrators in the clerk’s office set the hearing
date. The hearing must take place within 20 to 120 days after the arbitrators are selected.
No arbitration hearing may begin until 30 days after disposition by the court of any
motion to dismiss the complaint, motion for judgment on the pleadings, motion to
join necessary parties, or motion for summary judgment, provided such motion was
filed and served within 30 days of the filing of the last responsive pleading. Arbitration
hearings may be held anywhere within the district designated by the arbitrator, includ-
ing the courthouse.

Length of hearing. Although the length of arbitration hearings depends on the case,
they generally take no more than one day.

94



Northern District of California

Program features

Party roles and sanctions. Each party and its lead trial counsel must attend the hearing.
A corporate or government party may be represented by someone knowledgeable about
the facts of the case. A party may be excused from personal attendance by showing
extraordinary hardship in a letter submitted at least fifteen days before the hearing to
the ADR magistrate judge, but the excused party must participate by telephone. Viola-
tion of the attendance requirement or any other requirement of ADR Rule 4 must be
reported to the ADR magistrate judge, who will determine whether sanctions should be
imposed.

Nature of the hearing. All testimony is given under oath, and each party may cross-
examine witnesses. The arbitrator is guided by the Federal Rules of Evidence but is not
precluded from receiving privileged evidence or evidence he or she considers relevant.

Filing of award. The arbitrator must file the award with the clerk’s office within ten
days of the hearing. The award is filed under seal and is forwarded to the assigned judge.
The clerk serves copies on the parties. Unless a party files a request for trial de novo, the
clerk enters judgment on the arbitration award.

De novo request. A request for trial de novo must be filed within thirty days of filing
the arbitration award. No fees are assessed against parties who request trial de novo but
do not improve their position by trial.

Confidentiality. The arbitration award may not be made known to any judge who
might preside at trial or rule on dispositive motions until the court has entered final
judgment or the action has otherwise been terminated. The award may also be made
known to those who prepare the report required by 8 9o3(b) of the Judicial Improve-
ments and Access to Justice Act. No transcript, record, or award is admissible as evi-
dence in a trial de novo or any subsequent proceeding unless the evidence is otherwise
admissible or the parties stipulate, and the parties may not reveal at trial any evidence
of or concerning the arbitration. There may be no ex parte communication between an
arbitrator and any counsel or party on any matter touching on the action except for
purposes of scheduling the hearing.

Neutrals

Qualifications and training. The clerk maintains a roster of arbitrators who hear ac-
tions referred under ADR Rule 4. To be eligible for selection for the roster an attorney (1)
must have been admitted to practice for at least ten years, (2) must be a member of the
bar of the court, and (3) must, for at least five years, have committed 50% of his or her
professional time to litigation or have had substantial experience as a neutral in dispute
resolution proceedings. Each person selected for the roster must successfully complete
the training conducted by the court, which gives the history and purpose of the arbitra-
tion program and requires participation in role-play scenarios that focus mainly on
difficult procedural and ethical issues that may arise in arbitration.

Selection for case. Promptly after the last responsive pleading is filed, the clerk’s of-
fice provides the parties a list of ten arbitrators randomly drawn from the court’s roster.
The parties then confer to determine whether to select a single arbitrator or to request,
in writing, that they be permitted to select three. Through a process of strikes (de-
scribed in ADR Rule 4), the parties select the arbitrator(s) and then submit the name(s)
to the clerk within ten days of receipt of the original list. If they do not, the clerk ran-
domly selects the arbitrator(s) from the list.
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Disqualification. No person may serve as an arbitrator in an action in which any of
the circumstances specified in 28 U.S.C. § 455 exist or in good faith are believed to exist.
A party who believes the neutral has a conflict of interest must object in writing within
ten days of learning of the possible conflict or objection is waived.

Immunity. ADR Rule 2 specifies that arbitrators perform quasi-judicial functions and
are entitled to the immunities and protections accorded to such persons by law.

Fees. The court pays arbitrators $250 per day or portion of a day for serving as a single
arbitrator or s$150 per day or portion of a day for serving on a panel of three.

Program administration

Administrative matters related to arbitration are managed by the director, deputy di-
rector, and administrative assistant of the court’s Office of ADR Programs. Their duties
include recruiting and training arbitrators, assisting arbitrators with ethical or proce-
dural issues, and debriefing arbitrators after their sessions. Day-to-day management,
including sending notices to parties, generating the lists of arbitrators from which par-
ties may choose, coordinating dates, docketing all arbitration events, and tracking the
progress of the arbitration cases, is handled by the case systems administrators in the
clerk’s office.

Mediation in California Northern

Overview

Description and authorization. Under ADR Rule 6, the Northern District of California
provides a mediation program as one component of the court’s Multi-Option Pro-
gram. The mediation program became effective July 1,1993. The four judges participat-
ing in the Multi-Option Program offer mediation as one of several ADR options. Except
for certain case types specified in Local Rule 16, all civil cases assigned to these judges
and subject to the court’s case management procedures are eligible for mediation. If
appropriate resources are available, mediation is provided to litigants in other cases
who agree to the procedure.

In the mediation process, a neutral attorney-mediator, trained in communication
and negotiation techniques and knowledgeable about federal litigation, helps counsel
and their clients improve communication, clarify their understanding of their own and
opponent’s case, probe weaknesses in each party’s legal position, identify areas of agree-
ment, and explore settlement alternatives. The mediator may hold private caucuses with
the parties but generally does not give an evaluation of the case. The first four hours of
mediation are free. Parties and the mediator must then decide whether the mediator
will continue to volunteer his or her time or whether the parties will jointly pay an
hourly fee of s150 to continue the procedure. The parties and mediator may agree on
appropriate follow-up to the mediation session, such as exchange of information or
additional sessions.

Number of cases. The mediation program is experimental and limited to four judges.
Between January and September 1994, sixty-seven cases were referred to mediation un-
der the Multi-Option Program, and another sixteen cases agreed to the procedure.

Case selection
Eligibility of cases. Most civil cases assigned to the four Multi-Option Program judges
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and subject to Local Rule 16 are eligible for referral to mediation. If appropriate re-
sources are available, mediation is available to litigants in other cases. Cases presump-
tively excluded from the mediation process include transferred cases, cases filed by pro
se plaintiffs, cases remanded from appellate court, reinstated and reopened cases, and
cases in the following categories: prisoner petitions, forfeiture/penalty, bankruptcy, So-
cial Security, and other statutes enumerated in Local Rule 16. The four Multi-Option
Program judges as well as other judges may select for referral cases other than those
formally designated as eligible.

Referral method. All cases assigned to the Multi-Option Program are presumptively
required to participate in one nonbinding ADR process. Cases are designated at filing by
an order issued by the clerk to the filing party and served by the filing party on the
defendant. Counsel in the designated cases must stipulate to a specific ADR procedure
or participate in a joint telephone conference call with the ADR director or deputy di-
rector to discuss the suitability of the ADR options for their case. The designation order
specifies the date and time of the conference call, which is held between 95 and 105 days
after the complaint is filed. Counsel primarily responsible for the case must participate,
and clients and their insurance carriers are strongly encouraged to do so.

If parties stipulate to an ADR process before the conference call, the call is not held,
and the parties file a stipulation and order selecting an ADR process. Parties who stipu-
late after the conference call may do so in their case management statement.

If the litigants do not agree to an ADR process before the case management confer-
ence required by Local Rule 16, the judge discusses the ADR options at that conference.
If by the end of the conference the parties cannot agree on a process, the judge selects
one, unless persuaded that no ADR process will be beneficial or cost-effective. If an ADR
process is selected, the judge issues an order referring the case.

Cases not assigned to the Multi-Option Program may be referred to mediation by
order of the assigned judge following stipulation by all parties, motion by a party, or on
the judge’s initiative.

To assist parties in selecting an ADR process, the court provides a brochure, Dispute
Resolution Procedures in the Northern District of California, which the clerk gives to the
filing party along with the notice designating the case as a Multi-Option case.

Opt-out or removal. To seek exemption from the conference call or from a referral to
ADR, counsel may file a motion with the assigned judge.

Scheduling
Referral. Parties may stipulate to mediation at any time before the case management
conference. If they do not stipulate before the conference, the decision is made at the
conference.

Written submissions. At least ten days before the first mediation session, each party
must submit to the mediator and serve on all parties a written mediation statement of
ten pages or less. The statement, which is not filed or transmitted to the assigned judge,
must (1) identify those with decision-making authority who will attend the sessions, (2)
describe the suit, setting forth the party’s views on the key liability issues and damages,
(3) identify others whose presence might substantially improve the prospects for settle-
ment, (4) indicate the status of settlement negotiations and other information that might
be helpful to the mediator, (5) identify discovery or motions that would contribute to
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meaningful settlement negotiations, and (6) include copies of documents that might
advance the settlement process.

Mediation session. Promptly after appointment to a case, the mediator sets the date
and place of the mediation session, within time frames set by the ADR order. The me-
diator also schedules a telephone conference with counsel to discuss such matters as
scheduling, procedures to be followed, and client attendance. Unless otherwise ordered,
mediation sessions must be conducted within ninety days of the first case management
conference or issuance of the case management order, whichever comes first. Requests
to extend the deadline must be submitted by motion to the assigned judge at least fifteen
days before the session is to be held.

Number and length of sessions. This information is not yet available.

Program features

Discovery and motions. Cases referred to mediation remain subject to the court’s local
rules and general orders, including the requirements of Local Rule 16 and each judge’s
standing orders.

Party roles and sanctions. Parties and their counsel must attend all mediation con-
ferences. A party other than a natural person (e.g., a corporation or insurance com-
pany) satisfies this requirement if represented by a person other than outside counsel
who has full settlement authority and knowledge about the facts of the case. Govern-
mental entities must send a representative knowledgeable about the facts of the case
and the government’s position. At least fifteen days before the mediation session, a party
may ask by letter to the ADR magistrate judge to be excused from attendance because of
extraordinary hardship. An excused party must be available by telephone. Mediators
must report any violation of the mediation order to the ADR magistrate judge, includ-
ing failure to comply with the attendance requirements. The magistrate judge will de-
termine whether sanctions should be imposed.

Outcome. Within ten days of the mediation session, on a form provided by the court,
the mediator must report to the ADR director whether the mediation resulted in full or
partial settlement, whether any follow-up is scheduled, and any stipulations the parties
agreed to disclose.

Confidentiality. The court, the mediator, all counsel, and all parties must treat as
confidential all written and oral communications made in connection with or during
any mediation session. All communications are protected by Fed. R. Evid. 408 and Fed.
R. Civ. P. 68. Absent stipulation by the parties and mediator, no written or oral commu-
nication made by any party, attorney, or other participant may be disclosed to anyone
not involved in the litigation or used for any purpose in pending or future proceedings
in this court. None of the substance of the mediation may be communicated by anyone
to the assigned judge. The mediator may ask the parties and all those attending the
session to sign a confidentiality agreement.

Neutrals
Qualifications and training. Mediators must be admitted to the practice of law for at
least seven years and be a member of the California bar or of the faculty of an accredited
law school. Additionally, mediators on the court roster must have strong mediation
process skills and training to listen well and facilitate communication.

Selection for case. After entry of an order referring the case to mediation, the ADR
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office appoints a mediator from the court’s roster and notifies the parties of the ap-
pointment.

The court conducts a two-day mediation training program for applicants to its ros-
ter. The training includes participation in role-play scenarios, observation of segments
of a mediation session, and discussion of ethical and administrative requirements. Train-
ing must be successfully completed before appointment to the roster.

Disqualification. No mediator may serve in violation of the standards set forth in 28
U.S.C. 8 455. If a circumstance covered by 8 455 might exist, the mediator must promptly
notify the parties. A party who believes that the assigned mediator has a conflict of
interest must bring it to the attention of the ADR director, in writing, within ten calen-
dar days of learning the source of the potential conflict or is deemed to have waived
objection.

Immunity. ADR Rule 2 specifies that mediators perform quasi-judicial functions and
are entitled to the immunities and protections accorded to such persons by law.

Fees. Mediators volunteer their preparation time and the first four hours of the me-
diation session. If the mediation session exceeds four hours, the mediator may either
continue to volunteer his or her time or give the parties the option of concluding the
procedure or paying the mediator for additional time at an hourly rate of $150. The
mediation session continues only if all parties and the mediator agree.

Program administration

Administrative matters related to mediation are managed by the director, deputy direc-
tor, and administrative assistant of the court’s Office of ADR Programs. Their duties
include recruiting and training mediators, assigning mediators to cases, assisting me-
diators with ethical or procedural issues, debriefing mediators after their sessions, and
reviewing requests to excuse clients from requirements to attend in person. The court’s
case systems administrators docket all ADR events and assist with tracking cases and
following up with neutrals.

Early Neutral Evaluation in California Northern

Overview

Description and authorization. In 1985, the Northern District of California created the
concept and practice of early neutral evaluation through a small experimental project
authorized by general order. The program was expanded in 1988 to include a larger
portion of the caseload. Eligible cases include tort and contract cases, employment civil
rights cases, property rights cases (e.g., patent and trademark), antitrust and RICO cases,
cases involving securities or commodities, and other cases designated by the assigned
judge or not eligible for the court’s arbitration program or assigned to the Multi-Op-
tion Program. Before the court’s adoption on July 1, 1993, of its Multi-Option Program,
all even-numbered eligible cases were automatically referred to early neutral evalua-
tion. Under the Multi-Option Program, however, civil cases of the four participating
judges are now exempt from automatic referral to ENE but may select it as their pre-
ferred ADR option. Eligible cases on other judges’ dockets remain subject to automatic
referral to ENE.

In the ENE program in this district, which is now authorized by ADR Rule 5, an attor-
ney with experience in the subject matter of the case meets with counsel and parties for
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both sides at an early stage in the litigation. After each side presents its position, the
evaluator assists the parties in clarifying issues and assessing the strengths and weak-
nesses of the case. The evaluator may provide a nonbinding case assessment and, if
asked by the parties, will help develop a discovery plan or will assist with settlement
negotiations. The evaluator may also schedule follow-up sessions. The rules of evidence
do not apply, and there is no formal examination of witnesses. Evaluators are not paid
for their preparation time and the first four hours of ENE session time. If additional
time is needed, the evaluator may continue to volunteer his or her time or give the
parties the option of concluding the session or paying the evaluator for additional time
at the hourly rate of $150.

Number of cases. Between January and September 1994, 138 cases were referred to
ENE under ADR Rule 5. An additional 74 cases were referred to ENE under the Multi-
Option Program.

Case selection

Eligibility of cases. Cases that may be automatically ordered to ENE include contract
and tort cases, employment civil rights cases, property rights cases (e.g., patent and
trademark), antitrust and RICO cases, and cases involving securities or commodities.
Judges may designate cases in other subject matter categories if qualified evaluators are
available. Cases eligible for the arbitration program are not automatically referred to
ENE but may be referred on stipulation of the parties.

In addition to the cases assigned to the Multi-Option Program judges and to arbitra-
tion, cases not automatically referred to ENE include class actions, cases in which the
principal relief sought is injunctive, and cases in which one or more parties is pro se.
Cases in which a declaratory judgment only is sought may not be automatically re-
ferred when the only parties to the action are insurance carriers, sureties, or bonding
companies.

Referral method. Upon filing or notice of removal, and subject to the availability of
qualified evaluators, the court designates for ENE every even-numbered case that meets
the eligibility criteria of ADR Rule 5 and is not subject to the Multi-Option Program. On
motion of a party or sua sponte, a judge may refer other cases to ENE as well. When a
case is designated for ENE at filing, the clerk’s office sends an Order Re Court Proce-
dures to the plaintiff’s counsel, who provides the defendant with a copy of the notice
within ten days of receiving it or when the defendant is served.

Opt-out or removal. A party who believes an extraordinary circumstance makes par-
ticipation in ENE unfair may petition the assigned judge for relief within ten days of
receiving notice that the case has been designated for ENE.

Scheduling

Referral. For cases meeting the eligibility criteria for ENE, automatic referral occurs at
filing. For other cases, referral may occur later if the court so orders, if all parties agree,
or if one party requests ENE.

Written submissions. No later than ten days before the evaluation session, each party
must submit directly to the evaluator and serve on all other parties a written evaluation
statement. The statement must (1) identify the people with decision-making authority,
including counsel, who will attend the session, (2) describe the substance of the suit, (3)
address whether there are legal or factual issues whose early disposition might reduce
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the scope of the dispute or contribute to settlement, (4) identify the discovery that prom-
ises to contribute most to meaningful settlement negotiations, and (5) describe the his-
tory and status of settlement negotiations. Parties must attach to these statements cop-
ies of documents out of which the suit arose (e.g., contracts and medical reports). ADR
Rule 5 sets out additional requirements for statements submitted in patent, copyright,
and trademark cases. Parties’ statements are not filed, and the assigned judge does not
have access to them.

ENE session. In cases automatically referred to ENE when filed, the ENE session is held
within 150 days of the filing of the complaint or notice of removal, or within 45 days of
the clerk’s issuance of a notice appointing an evaluator. In cases referred through the
Multi-Option Program, the ENE session is held within 9o days of the initial case man-
agement conference or issuance of the case management order, whichever comes first.
In cases not in the Multi-Option Program that are referred to ENE sometime after filing,
the court fixes the time frame for the ENE session. Requests to extend deadlines must be
by motion to the assigned judge at least 15 days before the session is held. Within the
time frames set by the court, the evaluator sets the date and place for the evaluation
session. Sessions are held in a neutral location, such as the evaluator’s office or the court-
house. The evaluator also holds a telephone conference with counsel to discuss sched-
uling, procedures to be followed, and attendance of parties.

Number and length of sessions. The number and length of sessions varies by case. A
study of the ENE program showed that 30% of the sessions last no more than two hours.
Another 40% last from two to four hours, 20% from four to six hours, and 10% more
than six hours. In 20% of the cases, more than one session was held. (See Evaluation.)

Program features

Discovery and motions. The court and evaluators may not schedule ENE events to in-
terfere with the management of the case by the assigned judge. Agreements made in the
ENE session may not impose duties or fix schedules inconsistent with orders issued by
the judge. A party may not seek to avoid or postpone any obligation imposed by the
judge on any ground related to the ENE program. To seek relief from any deadlines, a
party must file a motion with the assigned judge.

Party roles and sanctions. The parties and the attorney primarily responsible for the
case must attend the ENE session. If the party is a corporation or insurance company, it
must be represented by a person other than outside counsel who has authority to settle
and is knowledgeable about the facts of the case. A party that is a unit of government
must send someone knowledgeable about the case and the government’s position and
who has, to the greatest extent possible, authority to settle. Attendance is excused only
by writing to the ADR magistrate judge at least fifteen days before the ENE session and
only on a showing of an extraordinary or unjust hardship. Parties excused from attend-
ing must participate by telephone. Evaluators must promptly report any violations of
ADR Rule 5 to the ADR magistrate judge, who may impose sanctions as necessary.

Outcome. Within ten days of the close of each ENE session, the evaluator must report
to the ADR office whether any follow-up is scheduled, whether the case settled in whole
or in part, and any stipulations the parties agree may be disclosed.

Confidentiality. The parties’ written evaluation reports are not filed with the court,
and the assigned judge does not have access to them. All written or oral communica-
tions made in the ENE process are confidential and are protected by Fed. R. Evid. 408
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and Fed. R. Civ. P. 68. Communications made in the ENE process may not be disclosed
to anyone not involved in the litigation and may not be used, including for impeach-
ment purposes, in any pending or future litigation in this court. There may be no com-
munication about the case or the ENE process between the evaluators and the judges on
the court. The evaluator may ask the parties and all those attending the ENE session to
sign a confidentiality agreement.

Neutrals

Qualifications and training. To be selected for the court’s ENE roster, an applicant must
be a member of a state bar for at least fifteen years and a member of the bar of the court
or a faculty member at an accredited law school. Applicants must also have subject
matter expertise in one or more categories of cases eligible for the ENE program and
have the temperament to listen well, facilitate communication, and, if called on, assist
in settlement negotiations.

All evaluators are required to successfully complete the court’s ENE training session.
The program describes the history and components of the ENE model. Panels of expe-
rienced evaluators then discuss their roles in the ENE session, including preparation
and opening statements; the parties’ case presentations and the evaluator’s assessment
of the case; settlement discussions; and case planning and follow-up.

Selection for case. The ADR office selects the evaluator from the court’s roster of trained
ENE neutrals. After determining that no conflict of interest exists, the director notifies
the evaluator and counsel of the assignment. Evaluators are assigned on the basis of
subject matter expertise so they can effectively assess the positions of the parties and
give a meaningful evaluation of the case.

Disqualification. No evaluator may serve in any matter in violation of the standards
set forth in 28 U.S.C. § 455. If the evaluator believes that a circumstance covered by
section 455(a) exists, the evaluator must disclose this circumstance to all counsel in
writing. If a party who believes there is a conflict of interest does not notify the ADR
office in writing within ten days of learning the source of the potential conflict, he or
she waives the objection.

Immunity. ADR Rule 2 specifies that ENE neutrals perform quasi-judicial functions
and are entitled to the immunities and protections accorded such by law.

Fees. Evaluators are not paid for their preparation time or for the first four hours of
ENE session time. If the ADR session exceeds four hours, the evaluator may either con-
tinue to volunteer his or her time or give the parties the option of concluding the pro-
cedure or paying the evaluator for additional time at an hourly rate of s$150. The ENE
session continues only if all parties and the evaluator agree.

Program administration

Administrative matters related to ENE are managed by the director, deputy director, and
administrative assistant of the court’s Office of ADR Programs. Their duties include
recruiting and training evaluators, assigning evaluators to cases, assisting evaluators
with ethical or procedural issues, debriefing evaluators after their sessions, and review-
ing requests to excuse parties from attending in person. The case systems administra-
tors in the clerk’s office assist by tracking the ENE cases, following up with neutrals, and
docketing all ENE events.
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Southern District of California

IN BRIEF

Process summary

ADR generally. The Southern District of California authorizes various ADR processes
for civil cases, including early neutral evaluation, mediation, nonbinding arbitration,
summary jury trial, minitrial, and settlement conferences with judges. As an initial step,
litigants in almost all civil cases are required to meet with the assigned magistrate judge
shortly after responsive pleadings are filed to discuss their claims and defenses and to
try to reach settlement. This initial session is called early neutral evaluation (ENE) in
this district. At the conclusion of the ENE conference or at any other time, the assigned
district or magistrate judge may refer the case with or without party consent to one of
the court’s other ADR processes. The court’s ADR programs are authorized under the
district’s CIJRA plan, effective January 1, 1992, Local Rules 16.1(c) and 37.1, General Order
394-B, and the court’s Arbitration and Mediation Rules. The court is also experiment-
ing with settlement procedures in criminal cases.

Early neutral evaluation (ENE). Litigants in almost all civil cases are required to meet
with the assigned magistrate judge shortly after responsive pleadings are filed to discuss
the case and to try to reach settlement. See below.

Mediation. If a case is not resolved through the ENE conference, it may be referred to
mediation with or without party consent. See below.

Arbitration. If a case is not resolved through the ENE conference, it may be referred to
arbitration with or without party consent. See below.

Summary jury trials (SJT). The summary jury trial is authorized by Local Rule 37.1.f.
Referrals may be made with or without party consent after a hearing. Eligible cases
include trial ready cases in which the potential judgment does not exceed $250,000 and
the referring judge believes the case is suited to settlement by this process. This proce-
dure is not used extensively.

Minitrial. The minitrial, which in this district is a nonbinding summary trial held
before a magistrate judge who acts as the fact finder, is authorized by Local Rule 37.1.f.
Referrals may be made with or without party consent after a hearing. This procedure is
not used extensively.

Judicial settlement conferences. Under Local Rule 37.1, mandatory settlement con-
ferences conducted by magistrate judges are held in almost all cases. Party attendance
may be required. The judge conducting the settlement conference is disqualified from
trying the case unless all parties agree to waive this restriction. In addition, the trial
judge may order the parties, before judgment is entered, to participate in a post-verdict
settlement conference with a judge other than the trial judge.

Of note
Obligations of counsel. Counsel must be prepared to discuss ADR and settlement with
the assigned judge at every case conference.

Evaluation. As one of the ten pilot courts established under the CIRA, the Southern
District of California is part of the RAND study of the pilot and comparison districts,
which will be reported to Congress by the Judicial Conference in 1996.
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For more information
Barry Ted Moskowitz, U.S. District Judge, 619-557-5583

IN DEPTH

Early Neutral Evaluation in California Southern

Overview

Description and authorization. The Southern District of California requires litigants
in almost every civil case to meet with the assigned magistrate judge supervising dis-
covery for a settlement-oriented conference, or an ENE session, within forty-five days of
filing the answer. At the session, attended by counsel and parties, the magistrate judge
and parties discuss the claims and defenses and attempt to settle the case. The confer-
ence is informal, off the record, privileged, and confidential. If a case does not settle at
the conference, the magistrate judge is authorized to refer the case to mediation or
arbitration with or without party consent. The ENE program, which is experimental, is
authorized under the district’s CIRA plan, effective January 1,1992, General Order 394-B,
and Local Rule 16.1.c.

Number of cases. Between January and December 1994, approximately 1,410 cases
were referred to ENE.

Case selection

Eligibility of cases. Almost all civil cases are required to participate in an early neutral
evaluation session. Social Security appeals and habeas corpus cases are excluded from
ENE.

Referral method. All eligible cases are automatically designated for ENE. Parties and
counsel receive an order from the magistrate judge hosting the conference notifying
them of the time and date of the mandatory ENE conference.

Opt-out or removal. There is no procedure for removing cases from ENE.

Scheduling
Referral. Cases are designated for mandatory ENE when the answer is filed.
Written submissions. No written submissions are required.
ENE session. The ENE conference is generally held within forty-five days of filing the
answer. The conference is arranged by court staff and is held at the courthouse.
Number and length of sessions. The ENE conference lasts from thirty minutes to
three hours. A second conference may be scheduled if needed.

Program features
Discovery and motions. All other case activities, including discovery, proceed unless
stayed by the magistrate judge for cause.

Party roles and sanctions. All counsel and parties with settlement authority must
attend the conference. Sanctions may be imposed for unexcused failure to attend.

Outcome. At the conclusion of the conference, an order is entered indicating that the
conference was held, noting whether the case settled, and stating whether the case has
been referred to mediation or arbitration.

Confidentiality. The ENE conference is privileged and confidential.
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Neutrals
Selection for case. The magistrate judge supervising discovery conducts the conference.
Immunity. Magistrate judges are protected by judicial immunity.
Disqualification. The requirements for disqualification are stated in 28 U.S.C. 88 144
and 45s.

Program administration
The process is individually administered by each magistrate judge for cases assigned to
that judge.

Mediation in California Southern

Overview

Description and authorization. The Southern District of California offers mediation as
one of the ADR options established by its CIRA plan. If a case does not settle at the
mandatory ENE conference, the magistrate judge is authorized to refer the case to non-
binding mediation. Referral to mediation may be made without party consent, although
consensual referrals are preferred. The initial mediation session is generally held within
forty-five days of the referral. If no settlement is reached, the case returns to the trial
calendar. The mediation program, which is experimental, is authorized by the district’s
CJRA plan, effective January 1,1992, General Order 394-B, Local Rule 16.1,and the court’s
Arbitration and Mediation Rules.

Number of cases. Between January and December 1994, seven cases were referred to
mediation.

Case selection
Eligibility of cases. Although all civil cases are eligible, mediation generally is not used
in habeas corpus, Social Security, and prisoner cases.

Referral method. The judge may refer a case to mediation with or without party
consent. Referral is made on a case-by-case basis after discussion with the parties and at
the discretion of the judge hosting the ENE session. Mandatory referral is authorized if
the judge believes mediation might result in cost-effective resolution of the lawsuit.
Parties may also use the process voluntarily. Once a case is referred, a written order is
entered.

Opt-out or removal. The rules do not specify a removal procedure.

Scheduling
Referral. Referral to mediation normally occurs at the conclusion of the mandatory
ENE session. Referral may also be made at any other appropriate time in the litigation.

Written submissions. Ten days before the mediation session, each party must submit
a statement regarding liability and damages to the mediator and other parties. These
statements are not filed with the court.

Mediation session. The mediation hearing is generally held within forty-five days of
the referral date. Arrangements for the mediation session are made by the mediator,
and the session is held at the mediator’s office.

Number and length of sessions. Mediation sessions may last up to a maximum of six
hours, and more than one session may be held.
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Program features
Discovery and motions. All other case activities, including discovery or motion prac-
tice, must go forward during the mediation process.

Party roles and sanctions. Unless excused by the mediator, the parties themselves are
required to attend the mediation session with counsel. If the defense of an action is
provided by a liability insurance company, a settlement-empowered insurer represen-
tative must also attend. Sanctions may be imposed for failure to participate or proceed
in good faith.

Outcome. If no settlement results, the mediator must file a statement with the court
indicating whether there has been compliance with the settlement and mediation re-
quirements of the rule and that settlement was not reached.

Confidentiality. All proceedings of the mediation conference, including any state-
ment made by any party, attorney, or other participant, are protected and may not be
reported, recorded, placed in evidence, made known to the trial court or jury, or con-
strued for any purpose as an admission. No party is bound by anything done or said at
the conference unless a settlement is reached, in which event the settlement agreement
must be in writing and is binding on all parties.

Memoranda prepared by the parties or the mediator are not filed with the court or
otherwise made available to the court or jury. No comments of the mediator are made
available to the trial judge or jury, but the mediator may discuss the action with the
judge who has oversight responsibility for the court’s ADR and settlement programs.

Neutrals

Qualifications and training. Lawyers admitted in the district with at least five years of
practice are eligible to be appointed to the court’s roster of mediators and arbitrators.
The court does not require or provide training for the neutrals.

Selection for case. The parties select one mediator from the court’s roster of media-
tors and arbitrators. If the parties cannot agree, the assigned district judge or magistrate
judge makes the selection. When the court makes the appointment, a mediator with
subject matter expertise is selected.

Disqualification. Mediators are disqualified for bias or prejudice as provided in 28
U.S.C. § 144 and must disqualify themselves in any action in which they would be re-
quired under 28 U.S.C. § 455 to disqualify themselves if they were a justice, judge, or
magistrate judge.

Immunity. The court states that mediators have immunity to the extent provided by
law.

Fees. Mediators serve without compensation.

Program administration
The process is individually administered by each assigned judge for cases assigned to
that judge.

Arbitration in California Southern

Overview
Description and authorization. The Southern District of California offers arbitration
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as one of the ADR options established by its CIRA plan. If a case does not settle at the
mandatory ENE session, the assigned magistrate judge is authorized to refer the case to
nonbinding arbitration. Mandatory referral is authorized when the judge believes arbi-
tration might result in a cost-effective resolution of the lawsuit. Consensual referrals
are also permitted. A single arbitrator serves without compensation. If either party re-
jects the arbitrator’s nonbinding award, the case returns to the litigation track without
penalty. The district’s experimental arbitration program is authorized by the court’s
CJRA plan, effective January 1, 1992, General Order 394-B, and the court’s Arbitration
and Mediation Rules. The program is not within the ambit of 28 U.S.C. §§ 651—658.

Number of cases. Between January and September 1994, nine cases were referred to
arbitration.

Case selection

Eligibility of cases. All civil cases are eligible for referral to arbitration at the discretion
of the assigned judge. No cases are excluded, but as a practical matter, prisoner cases
and Social Security cases are not referred to arbitration.

Referral method. Cases may be referred to arbitration with or without the consent of
the parties. The standard for referral is whether the judge believes arbitration might
result in cost-effective resolution of the lawsuit. Referral is discussed at the mandatory
ENE conference held in each case, and an order of referral is entered.

Opt-out or removal. No removal procedure is specified in the rules.

Scheduling
Referral. Cases are generally referred to arbitration at the conclusion of the court’s
mandatory ENE session.

Discovery and motions. During the period of arbitration referral and hearing, dis-
covery goes forward as usual. Dispositive motions are not ruled on by the court until
the arbitration process concludes.

Written submissions. At least ten days before the arbitration hearing, each party must
submit to opposing counsel and the arbitrator a prehearing statement listing the issues
to be determined and all witnesses and exhibits to be presented at the arbitration hear-
ing. An arbitration brief may also be filed.

Arbitration hearing. The arbitration hearing must be held within forty-five days of
the ENE conference, absent a written order of extension from the court. The court’s
policy is to discourage continuances and extensions. The arbitrator sets the location,
time, and date of the arbitration hearing.

Length of hearing. A hearing can last up to six hours.

Program features

Party roles and sanctions. The arbitrator may order the parties or client representatives
with settlement authority to attend the arbitration hearing. Sanctions may be imposed
for failure to participate in good faith in accordance with the local rules.

Filing of award. The arbitrator issues the award either orally at the end of the hearing
or in writing within five days of the hearing. The arbitrator’s award is communicated
only to the parties and is not included in the court file.

De novo request. Unless the case settles, the action returns to the court’s normal trial
calendar. Litigants incur no fees or sanctions for rejecting the arbitrator’s nonbinding
award.
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Confidentiality. At the trial of the action, no evidence of the arbitration proceeding
or result is admissible. All proceedings, including any statements made by any party, are
protected and may not be reported, recorded, placed in evidence, made known to the
trial court or jury, or construed for any purpose as an admission. No party is bound by
anything done or said in the arbitration proceeding unless a settlement is reached.

The magistrate judge assigned to the case may obtain the results of the arbitration
hearing from the parties or the arbitrator for use in settlement discussions. The arbitra-
tor may also discuss the case with the referring magistrate judge to facilitate settlement.

Neutrals

Qualifications and training. Lawyers admitted to the district with at least five years of
practice are eligible for appointment to the court’s roster, which is a combined list of
both arbitrators and mediators and includes brief professional histories for each. No
training is provided for the court’s roster of neutrals.

Selection for case. A single arbitrator may be selected by the parties from the court’s
roster. If the parties fail to agree on a neutral, the selection will be made by the assigned
district or magistrate judge. When the court makes the appointment, an arbitrator with
subject matter expertise is selected.

Disqualification. An arbitrator is subject to the disqualification rules of 28 U.S.C.
8§ 144 and 28 U.S.C. § 455.

Immunity. The court states that arbitrators have immunity to the extent provided by
law.

Fees. The arbitrators provide their services pro bono.

Program administration

All of the ADR processes are administered by the judges on a case-by-case basis. There is
no central administration. All issues concerning the rules are referred to the assigned
district judges for resolution.

District of Colorado

IN BRIEF

Process summary

ADR generally. In the District of Colorado, Local Rule 53.2 authorizes judges to refer
litigants, pursuant to a motion by the judge or stipulation or motion by the parties, to a
settlement conference (see below) or other form of ADR. On occasion judges have ap-
pointed special masters for settlement purposes, conducted summary jury trials, or re-
ferred cases to arbitration proceedings outside the court. In the main, however, the
court believes fair settlements are best promoted by active judicial case management
rather than through court-based ADR. Alternatives to the judicial process, the court
believes, should be pursued by litigants through entities other than the court. The court
rejected the recommendation of its CJRA advisory group to establish a court-based ADR
program.
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Magistrate judge settlement conferences. Under Local Rule 53.2, almost all civil cases
are referred to magistrate judges for mandatory settlement conferences. On occasion
the judge assigned the case may refer it to another district judge, rather than a magis-
trate judge, for settlement. A case may be removed from the settlement process if a
party shows good cause or the judge orders removal. Cases excluded from referral to
settlement conferences include bankruptcy and administrative appeals; habeas corpus
proceedings; pro se prisoner cases; forfeiture proceedings; government collection ac-
tions; IRS, SEC, EPA, HHS, and other government agency administrative proceedings;
actions to enforce or register judgments; and proceedings to enforce or contest sum-
mons, subpoenas, and deposition proceedings in civil actions pending in other dis-
tricts.

The district judge assigned the case makes the settlement conference referral and may
do so at any time during the litigation. Some district judges include the settlement con-
ference referral in a general order of reference to a magistrate judge shortly after the
case is filed. During the referral, the district judge may stay the action in whole or in
part to facilitate settlement.

Before the settlement conference, counsel for each party may be required to submit
to the settlement judge a confidential statement, including an estimate of the attorney’s
fees and other expenses the client is likely to incur if the case goes to trial. Counsel must
also provide the statement to their clients.

Generally, the settlement judges use neutral evaluation and mediation techniques,
depending on the case and counsel. Very often more than one session is held in a case.
The settlement judge does not discuss the case with the referring district judge. All the

court’s magistrate judges receive mediation training.

Of note

Obligations of counsel. Attorneys are required to discuss ADR options with their clients
and with each other and must demonstrate in their case management statement that
they have done so. Some judges also require that counsel discuss in their case manage-
ment statement the suitability of ADR for their case.

For more information
James R. Manspeaker, Clerk of Court, 303-844-3433

District of Connecticut

IN BRIEF

Process summary

Parajudge settlement conferences. In the District of Connecticut, six of the seven active
judges and two senior judges use attorneys called parajudges to conduct settlement
conferences. A parajudge is an attorney, usually with considerable trial experience, who
is either fully or nearly fully retired. A parajudge is usually assigned to one judge and
comes to the court regularly—for example, one to three days per week. Two or three
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matters are scheduled before a parajudge on a given day. As with judicial settlement
conferences, the parties must submit a confidential settlement statement outlining their
factual and legal assessments of the case, the history of any settlement negotiations, and
their positions regarding settlement. The parajudge reviews these statements and the
pleadings if necessary. Parajudges are also on call for conferences that may arise when a
bench trial or hearing is being conducted and counsel want a settlement conference but
the judge hearing the matter cannot conduct it. The parajudge retains the case for addi-
tional conferences if settlement is not achieved at the first conference but is considered
possible. When settlement prospects are exhausted, the parajudge notifies the assigned
judge, who then places the case in line for a trial assignment.

Summary jury trials (SJT). At the request of the parties, the assigned judge or a mag-
istrate judge has the discretion to conduct a summary jury trial or a minitrial. Counsel
present a summary of the case, including evidence, to a jury that has been advised of
their function and argue for a resolution in their client’s favor. No testimony is permit-
ted, but exhibits may be submitted. After return of the jury’s advisory verdict, the par-
ties are encouraged to discuss settlement. The presiding judge facilitates the negotia-
tion.

Private ADR. To seek referral to a private ADR provider, parties must file a Stipulation
for Reference to ADR, which must specify (1) the ADR process; (2) its scope (e.g., resolu-
tion of the case or only certain specified issues); (3) the ADR provider; (4) the proce-
dures to be completed before the ADR process convenes (e.g., medical examinations);
(5) the judicial proceedings to be stayed, if any; (6) whether the ADR outcome will be
binding or nonbinding; and (7) the date or dates for filing progress reports and/or com-
pleting the ADR process. Attendance at ADR sessions takes precedence over all non-judi-
cially assigned matters, such as depositions. Parties pay the private ADR provider. The
clerk of court maintains a file of information submitted by the private ADR organiza-
tions approved by the court, which is made available to counsel and parties for selection
of an ADR provider. If the case is not resolved through private ADR, the court process is
resumed.

Judicial settlement conferences. At the request of a party or sua sponte, the assigned
district judge or a magistrate judge may conduct a settlement conference—which, ac-
cording to the court, is essentially a mediation process. The assigned judge decides when
settlement discussions are likely to be most productive. A party’s request, either formal
or confidential, prompts an immediate conference. Each party must submit a confiden-
tial settlement statement outlining its factual and legal assessments of the case, the his-
tory of any settlement negotiations, and its settlement position. The parties or repre-
sentatives with full authority to settle must attend the conference. Attendance is ex-
cused in some instances if the individual is immediately available to counsel by tele-
phone.

Special master settlement conferences. Local Rule 28 authorizes settlement confer-
ences before special masters at the request of a party or on court assignment. These
conferences are conducted by two attorneys selected by the judge from a panel of vol-
unteers established by the court and composed of attorneys with settlement experience.
As in judicially hosted settlement conferences, parties participating in a special master
settlement conference must submit a confidential settlement statement outlining their
factual and legal assessments of the case, the history of any settlement negotiations, and

their position regarding settlement.
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Of note
Obligations of counsel. A form attached to the court’s ADR brochure must be signed by
the attorney and party and filed with the court to certify that they are aware of the
court’s ADR options.

Information from court. Each party or the party’s attorney is given a copy of the
court’s brochure Your Day in Court, which describes the available ADR options, includ-
ing mediation, early neutral evaluation, summary jury trial, minitrial, and arbitration.

For more information
Kevin F. Rowe, Clerk of Court, 203-773-2140

District of Delaware

IN BRIEF

Process summary

Magistrate judge settlement program. Under the district’s CIRA plan, effective Decem-
ber 23, 1991, the court established a settlement program in which the district’s magis-
trate judges conduct settlement conferences, mediations, early neutral evaluations, and
arbitrations. The assigned district judge may refer cases on stipulation of the parties or
sua sponte without party consent. All civil cases, except prisoner and habeas corpus
petitions, are eligible for referral. To date, the program has been used for cases involving
contracts, employment discrimination and other civil rights matters, trademark, copy-
right, patent claims, securities, and environmental matters.

At the initial Rule 16 conference, the assigned district judge discusses settlement op-
tions with the parties. If appropriate, the case is referred by the judge’s scheduling order
to the magistrate judge settlement program. Typically, all other case activities go for-
ward simultaneously, unless a stay of litigation is stipulated to by the parties or ordered
by the court.

To select an appropriate process and to discuss timing of the settlement event, the
assigned magistrate judge holds a telephone conference with counsel shortly after the
order of referral is issued. At least ten days before the settlement event, each party is
generally required to submit to the magistrate judge a confidential memorandum or
letter limited to fifteen pages describing the party’s positions, the case’s strengths and
weaknesses, and prior settlement efforts, and suggesting how the court can best assist
the parties in resolving the case. Critical documents may also be attached. The precise
subjects to be addressed in the settlement statement are set forth in the settlement or-
der.

In addition to trial counsel, the parties or client representatives with settlement au-
thority must attend the settlement session. Failure to comply with the attendance re-
guirement may result in an order to show cause. If the settlement session is a mediation
or settlement conference, the session is generally scheduled to last all day or approxi-
mately eight hours. If the initial session does not result in settlement, the advisability of
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follow-up sessions or the use of other forms of ADR are discussed with the litigants and
scheduled as appropriate. All settlement proceedings are confidential and may not be
recorded without prior consent of all parties and the magistrate judge. Settlement in-

formation may not be introduced in other proceedings.

Of note
Obligations of counsel. Attorneys are required to discuss ADR and settlement options
with each other and their clients and to demonstrate that they have done so. They must
also be prepared to address the case’s suitability for ADR and settlement with the as-
signed district judge.
Plans. Mediation and arbitration are being reviewed by the local rules committee.
Evaluation. As one of the ten pilot districts established by the CJRA, the District of
Delaware is included in the RAND study of the pilot and comparison districts, which

will be reported to Congress by the Judicial Conference in 1996.

For more information
Mary Pat Trostle, U.S. Magistrate Judge, 302-573-6173

District of Columbia

IN BRIEF

Process summary
Mediation. In 1989, the District of Columbia created a voluntary mediation program,
which is governed by the court’s Program Procedures for Mediation. See below.

Early neutral evaluation (ENE). In 1989 the court established an early neutral evalua-
tion program but eliminated it in 1995 because the court’s mediation program has proven
to be appropriate for most cases referred to ADR. Neutrals with subject-matter expertise
continue to be available for ADR assignments in cases in which the judge and/or the
parties think the evaluation of an independent expert would help.

Judicial settlement conferences. Individual judges refer cases to magistrate judges for
settlement conferences.

Of note
ADR obligations of counsel. Under the district’s CJRA plan, counsel face new mandatory
obligations to discuss ADR with opposing counsel and to consider whether their case
would benefit from ADR. Counsel must also address this issue in their proposed case
management statement.

Information from court. The court distributes a brochure to all counsel describing
the district’s mediation program.

Evaluation. An evaluation of the district’s mediation programs has been completed
by an outside consultant. The April 1995 unpublished report is entitled Assessment of the
Mediation Program of the U.S. District Court for the District of Columbia.
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For more information
Nancy E. Stanley, Director of Dispute Resolution, 202-273-0657
Michael A. Terry, Deputy Director of Dispute Resolution, 202-273-0657

IN DEPTH

Mediation in the District of Columbia

Overview

Description and authorization. The District Court for the District of Columbia cre-
ated its voluntary mediation program in 1989. The process is governed by the court’s
Program Procedures for Mediation. All civil cases are eligible, but the majority of those
referred are contract, personal injury, or employment discrimination cases, as well as a
significant number of cases involving government litigants. Cases are designated for
mediation in one of two ways: the judge may recommend that a case enter the program
and encourage the parties to consent to the process, or parties themselves may ask the
judge to refer the case to mediation. Referrals may be made at any time in the litigation.
After a case enters the program, the court appoints a trained mediator who arranges an
initial joint session, usually within three weeks of appointment. The mediation may
involve one or two sessions or may require a series of meetings over a period of time.
The process is nonbinding and is provided pro bono.

Number of cases. Between January and September 1994, approximately 140 cases were
referred to mediation.

Case selection

Eligibility of cases. All civil cases are eligible for referral to mediation, although the
majority of referrals involve contract, personal injury, or employment discrimination
actions. A significant number of cases involving government litigants are also handled
by the program. No civil case type is presumed ineligible, but pro se litigants are dis-
couraged from using the process.

Referral method. Referral to mediation requires the consent of all parties and the
approval of the assigned judge. The judge may recommend that a case enter the pro-
gram and encourage the parties to consent to the process, or the parties themselves may
ask the judge to refer their case to mediation. The court’s ADR staff also assist parties
and judges in assessing individual cases for mediation. If the parties consent to referral,
the judge enters a referral order.

Opt-out or removal. Since the referral is made only with party consent, no removal
or opt-out procedures are necessary.

Scheduling
Referral. Referral to mediation may be made at any time during the litigation.
Written submissions. At least seven days before the first mediation session, each liti-
gant must submit a position paper of ten pages or less to the mediator and each party,
outlining key facts and legal issues and describing pending motions. These position
papers are not filed with the court.
Mediation session. In the referral order, the referring judge generally establishes a
time limit for the duration of the mediation process. The court’s ADR staff and media-
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tor monitor the process. The mediator schedules the mediation sessions, which are usu-
ally held at the courthouse or mediator’s office within three weeks of the mediator’s
appointment.

Number and length of sessions. The initial session usually lasts several hours. In a
complex case, there may be as many as five or six sessions, with additional follow-up
telephone calls.

Program features

Discovery and motions. The general policy of the court is to require other activities to
go forward during ADR, but judges occasionally suspend litigation activities sua sponte
or at the request of the parties.

Party roles and sanctions. All parties and their counsel are required to attend the
joint mediation sessions. When an institution is a party, the court requires a representa-
tive of the institution with settlement authority either to attend or to be readily acces-
sible by telephone. When the party is a government entity, senior government attorneys
may attend the session, but efforts must be made to ensure telephone access to an official
with settlement authority. Party noncompliance with program procedures may be re-
ported to the ADR staff, who, if necessary, consult the court’s compliance judge, a spe-
cially designated judge with authority to impose sanctions on uncooperative parties.

Outcome. A copy of the referral order with the notation “settled” or “not settled” is
sent to the referring judge after the mediation is concluded.

Confidentiality. The Program Procedures for Mediation protect the confidentiality of
the mediation process, bind the mediator to guarantee the confidentiality of all infor-
mation, and shield the assigned judge from all information about the mediation. Con-
tact between the mediator and the assigned judge is prohibited.

Neutrals

Qualifications and training. Each member of the court’s roster of mediators is indi-
vidually invited by the court to be on the roster. In issuing these invitations, the court
seeks attorneys who have been in practice for at least ten years, are members of the
district’s bar, are well respected among the bar, and possess creative problem-solving
skills. The mediators must complete a sixteen hour training program offered by the
court and are encouraged to attend periodic in-service training sessions.

Selection for case. The court’s ADR staff appoints a mediator from the court’s roster
of trained attorney-mediators. The selection process considers the needs of the case
and the litigants. Where subject matter expertise is important, a mediator with the reg-
uisite knowledge is appointed.

Disqualification. The court has no written disqualification rules, but its unwritten
policy requires the mediators to recuse themselves from cases in which they believe they
would have a conflict of interest. The ADR administrators ask the mediators to check for
conflicts when the case is assigned and encourage the mediators to recuse themselves
when they or their law firm have a current or prior professional affiliation with any
party, when they have a close relationship with one or more of the attorneys, or for any
other reason that might make their service as a mediator in the particular case inappro-
priate. A new mediator may be substituted if any party objects to the mediator initially
appointed by the program administrators.

Immunity. The U.S. Court of Appeals for the D.C. Circuit recently decided Wagshal v.
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Foster, 28 F.3d 1249 (D.C. Cir.1994) (court-appointed mediator or neutral case evaluator
has absolute quasi-judicial immunity when performing official duties), which grants
case evaluators in the D.C. Superior Court absolute quasi-judicial immunity. Wagshal’s
application to the U.S. district court mediation program has not been tested.

Fees. The mediators serve without compensation.

Program administration

The mediation program is administered by the court’s dispute resolution staff, located
in the D.C. Circuit’s Office of the Circuit Executive. Program administrators select and
help train mediators, assign mediators to cases referred to mediation, monitor the me-
diators’ work, and serve as a resource for mediators and the public when questions arise
about the mediation program or about particular cases.

Middle District of Florida

IN BRIEF

Process summary

Arbitration. The Middle District of Florida is one of ten districts authorized by 28 U.S.C.
88 651-658 to provide mandatory, nonbinding court-annexed arbitration in cases in-
volving monetary claims only of $150,000 or less. See below.

Mediation. Under the district’s mediation program, established in 1989, most civil
cases are eligible for mandatory referral at the discretion of the assigned judge. See
below.

The court’s general policy is that cases will not be referred to more than one form of
ADR. On occasion, however, referral to both arbitration and mediation is ordered by the
assigned judge sua sponte or at the request of the parties.

Judicial settlement conferences. Local Rule 3.05 mandates preliminary pretrial con-
ferences in trial-track cases and permits scheduling of preliminary pretrial conferences
in other cases. Settlement possibilities are discussed at these conferences.

Of note

Obligations of counsel. Before the preliminary pretrial conference, counsel are required
to discuss ADR and settlement among themselves and in the case management report
they submit to the judge.

Information from court. Written descriptions of the court’s arbitration and media-
tion programs are provided to all counsel at the time of referral to ADR.

Evaluation. The court conducted an evaluation of its arbitration program in 1986
and continues to monitor its arbitration and mediation programs. A Federal Judicial
Center study of the arbitration program is reported in Barbara Meierhoefer, Court-
Annexed Arbitration in Ten District Courts (Federal Judicial Center 1990).

For more information
Susan H. Walsh, Operations Chief, 813-228-2739
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INDEPTH

Arbitration in Florida Middle

Overview

Description and authorization. The Middle District of Florida is one of ten districts
authorized by 28 U.S.C. 88 651-658 to provide mandatory, nonbinding court-annexed
arbitration in cases involving money claims only of $150,000 or less. Under the pro-
gram, which was established in 1984, eligible cases are automatically referred to arbitra-
tion shortly after the case is at issue. The arbitration hearing is generally held within 110
days of referral, and three arbitrators usually preside. Parties may also consent to arbi-
tration in any civil case. The program is governed by Chapter 8 of the court’s local rules.

Number of cases. Between January and November 1994, approximately soo cases were
referred to arbitration.

Case selection

Eligibility of cases. Eligible cases are those involving monetary claims only of $150,000
or less, exclusive of interest and costs, and with no substantial nonmonetary claims. In
addition, if the United States is a party, arbitration is ordered in Miller Act or Federal
Tort Claims Act cases within the monetary limit. If the United States is not a party, cases
involving money damages of $150,000 or less, exclusive of punitive damages, interest,
costs, and attorney fees, are eligible if they arise under the following statutes and rules:
28 U.S.C. § 1331 and the Jones Act; 46 U.S.C. § 688, or FELA; 45 U.S.C. § 51; 28 U.S.C. 88
1331 Or 1332 arising out of a negotiable instrument or a contract; or 28 U.S.C 88 1332 or
1333 and Fed. R. Civ. P. 9(h) to recover for personal injuries or property damage. Cases
that exceed the automatic referral monetary limit may also be mandatorily referred to
arbitration on a case-by-case basis if the assigned judge determines that arbitration
may promote prompt and just disposition of the case. Parties may also consent to arbi-
tration for any civil case.

Excluded from arbitration are constitutional claims, any case where jurisdiction is
based on 28 U.S.C. § 1343, and all other cases not enumerated above.

Referral method. Referral is mandatory and automatic for all eligible cases. The par-
ties are notified of the referral by the clerk within twenty days of issuance. Consensual
use of arbitration is also permitted.

Opt-out or removal. A party may request that the case not be designated to arbitra-
tion by certifying at filing that damages exceed $150,000. In addition, any civil action
may be exempt or withdrawn from arbitration if the presiding judge determines that
the case is not suitable for arbitration. Mediation may be substituted for arbitration if
the judge determines that the case is better suited to mediation.

Scheduling
Referral. Cases are referred to arbitration within twenty days after the case is at issue.

Discovery and motions. Parties may file pretrial motions and conduct discovery within
the time limits specified in the assigned judge’s case management order.

Written submissions. At least ten days before the arbitration hearing, each party is
required to give every other party a list of witnesses and copies of all exhibits to be used
at the hearing. Parties must also file and serve answers to standard interrogatories be-
fore a specified date.
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Arbitration hearing. The arbitration hearing is held within 110 days of the referral
date. Continuance of an arbitration hearing more than go days after the designation of
the arbitrators is allowed only by order of the court, but it is discouraged. Arbitration
hearings are held at the courthouse and are arranged by clerk’s office staff.

Length of hearing. On average, arbitration hearings last two to four hours.

Program features

Party roles and sanctions. In addition to counsel, individual parties or authorized rep-
resentatives of corporate parties must attend the arbitration hearing unless excused in
advance by the arbitrators for good cause. The arbitration hearing may proceed with-
out a party, who, after notice, fails to attend, but an award of damages may not be based
solely on the absence of a party. The local rules do not address sanctions for noncom-
pliance.

Filing of award. The award is filed with the clerk under seal within ten days of the
hearing. No factual findings or conclusions of law are required. The clerk’s office dock-
ets the award (leaving out the details of the award), mails a copy to the arbitrators and
counsel, seals it, and places it in the case file. If a written demand for trial de novo is
filed, the award remains sealed and will be opened only if the court orders. If a timely
request for trial de novo is not made, the arbitrator’s award is entered as the judgment.

De novo request. A request for trial de novo must be made within thirty days of the
filing of the arbitration award. When requesting a trial de novo, the moving party must
deposit a sum equal to the arbitrators’ fees. The de novo fees are forfeited if the de-
manding party fails to obtain a judgment in the district court that is more favorable
than the arbitration award, exclusive of interest and costs.

Confidentiality. The contents of an arbitration award may not be made known to the
judge assigned to the case (1) except as necessary for the court to determine whether to
assess costs or attorney’s fees under 28 U.S.C. § 655; (2) until the district court has en-
tered final judgment in the action or the action has been otherwise terminated; or (3)
except for purposes of preparing the report required by Section go3(b) of the Judicial
Improvements and Access to Justice Act.

At the trial de novo the court will not admit any evidence about the arbitration pro-
cess or the award. Testimony given at an arbitration hearing may be used for any pur-
pose otherwise permitted by the Federal Rules of Evidence or the Federal Rules of Civil
Procedure.

Neutrals

Qualifications and training. An attorney may be certified to serve as an arbitrator if he
or she has been a member of the Florida bar for at least five years, is admitted to practice
in the district, and has been determined competent to serve as an arbitrator by the chief
judge.

Selection for case. Within twenty days of the notice of referral to arbitration, the
parties may select three arbitrators from the court’s roster of attorney-arbitrators. If the
parties do make a selection, the clerk randomly selects a panel of three arbitrators from
the roster. Parties may also agree to use fewer than three arbitrators.

Disqualification. Any person selected as an arbitrator may be disqualified for bias or
prejudice as provided in 28 U.S.C. § 144 and must disqualify himself or herself in any
action in which the neutral would be required to do so if he or she were a justice, judge,
or magistrate judge governed by 28 U.S.C. § 455.
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Immunity. The court has not addressed this issue.
Fees. The court sets and pays the fees of s100 per arbitrator per hearing.

Program administration
The clerk’s office administers the program. The judge assigned the case addresses case
specific issues, and the court as a whole deals with general program issues.

Mediation in Middle Florida

Overview

Description and authorization. The Middle District of Florida established a manda-
tory mediation program by local rule in 1989. Under Local Rule Chapter 9, referrals are
made on a case-by-case basis by the assigned judge, generally late in the litigation after
discovery is complete. Almost all civil cases not subject to mandatory arbitration are
eligible for compulsory mediation. Consensual referrals are also permitted. A single
attorney-mediator, certified and trained in mediation and selected by the parties or the
court, presides over the mediation. Parties are required to attend and participate in the
mediation session until a settlement is reached or an impasse is declared by the media-
tor. At the conclusion, the mediator reports the outcome of the process to the presiding
judge: that the case settled, adjourned for further mediation at the parties’ request, or is
at an impasse. Most mediations last from three to five hours. The parties jointly bear the
cost of the mediator, whose fees are set by the court at $150 an hour.

Number of cases. Between January and November 1994, approximately 300 cases were
referred to mediation.

Case selection
Eligibility of cases. Almost all civil cases are eligible for mediation except cases referred
to mandatory arbitration; appeals from rulings of administrative agencies; habeas cor-
pus and/or extraordinary writs; forfeitures of seized property; and bankruptcy appeals.
Referral method. The assigned judge may refer a case to mediation without party
consent. Parties may also stipulate to referral to mediation. An order of referral is en-
tered after the judge or parties select mediation.
Opt-out or removal. Any civil action or claim referred to mediation may be exempt
or withdrawn from mediation by the presiding judge at any time, before or after refer-
ence, if it is determined that the case is not suitable for mediation.

Scheduling
Referral. A referral to mediation may be made at any appropriate time in the litigation.

Written submissions. Each party must submit to the mediator and opposing counsel
a brief written summary of the facts and issues in the case. The mediation summary is
treated as confidential and is not filed with the court.

Mediation session. The mediation hearing generally occurs late in the litigation after
the close of discovery and shortly before trial. The preferred window for mediation is
no sooner than forty-five days and not later than ten days before the scheduled trial
date. In the mediation referral order, the assigned judge assigns one of the attorneys
responsibility for coordinating and scheduling the mediation sessions. The mediation
session may be held at the courthouse.
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Number and length of sessions. On average, a single mediation session lasts three to
five hours.

Program features
Discovery and motions. All other case activities go forward during the mediation refer-
ral.

Party roles and sanctions. In addition to counsel, all parties, corporate representa-
tives, and any other claims professionals with full authority to settle are required to
attend the mediation conference. Failure to comply with the attendance or settlement
authority requirements may subject a party to sanctions by the court.

Outcome. Within five days of the close of the first mediation session, the mediator
files a mediation report with the court indicating whether the case settled, whether
additional sessions were requested by the parties, or whether the mediator has declared
an impasse. If the case settles, lead counsel must notify the court, and judgment is en-
tered.

Confidentiality. All proceedings of the mediation conference, including statements
made by any party, attorney, or other participant, are privileged in all respects. The
proceedings may not be reported, recorded, placed into evidence, made known to the
trial court or jury, or construed for any purpose as an admission. A party is not bound
by anything said or done at the conference, unless a settlement is reached.

Neutrals

Qualifications and training. An individual may be certified to serve as a mediator if: (1)
he or she is a former state court judge who presided in a court of general jurisdiction
and was also a member of the bar in that state; or (2) he or she is a retired federal judge;
or (3) he or she has been a member of a state bar or the bar of the District of Columbia
for at least ten years and is currently admitted to the bar of the district court. In addi-
tion, an applicant for certification must have completed a minimum of forty hours in
the Florida Circuit Court Mediation Training Course certified by the Florida Supreme
Court and must be found competent by the chief judge to perform mediation duties.

The chief judge certifies qualified mediators and is authorized to withdraw the
certification of any mediator at any time. Local lists of certified mediators are main-
tained by each division of the court and made available to counsel and the public on
request.

Selection for case. The parties may select a mediator from the court’s roster of certi-
fied mediators. If the parties cannot agree on a mediator, the assigned judge will make
the appointment from the court’s roster.

Disqualification. Any person selected as a mediator may be disqualified for bias or
prejudice as provided in 28 U.S.C. § 144 and must be disqualified in any case in which
such action would be required by a justice, judge, or magistrate judge governed by 28
U.S.C. 8 455.

Immunity. Local rules do not address this issue.

Fees. The mediator is compensated at a rate set by the court, which is currently $150
an hour. The mediator’s fees are borne equally by the parties.

Program administration
Case-specific issues are addressed by the judge assigned the case. The court as a whole
deals with general program issues.
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Northern District of Florida

IN BRIEF

Process summary
Mediation. In April 1995, the Northern District of Florida formally authorized its al-
ready existing mediation process. See below.

Of note
Obligations of counsel. Counsel are encouraged to discuss ADR with their clients, but
no direct obligation is imposed on them by court rule or otherwise.

Evaluation. As one of the ten comparison courts established by the CIRA, the North-
ern District of Florida is included in the RAND study of the pilot and comparison dis-
tricts, which will be reported to Congress by the Judicial Conference in 1996.

For more information
Maurice M. Paul, Chief U.S. District Judge, 904-942-8848

IN DEPTH

Mediation in Florida Northern

Overview

Description and authorization. Under Local Rule 16.3, adopted April 1,1995, the North-
ern District of Florida formally authorized a voluntary mediation program, codifying
the court’s existing practice of referring cases to mediation. The court’s program pro-
vides for a neutral mediator, whose role is to assist parties in identifying interests, to
suggest alternatives, to analyze issues, to question perceptions, to conduct private cau-
cuses, and to stimulate negotiations between opposing sides. The mediator does not
review or rule on questions of fact or law or render a final decision in the case. Media-
tors are compensated at a rate set by the court.

Number of cases. The court does not routinely maintain information on the number

of cases referred to mediation.

Case selection
Eligibility of cases. Any pending civil case is eligible for referral to mediation. No case
types are excluded or assumed inappropriate.

Referral method. Any pending civil case may be referred to mediation by the presid-
ing judge with consent of the parties at any time the judge believes it appropriate. Addi-
tionally, the parties may at any time ask the court to submit any pending civil case to
mediation.

Opt-out or removal. There is no removal procedure in the rules. It is unlikely that a
party would request removal since the court refers only cases in which all parties re-
guest mediation or consent to it.

Scheduling
Referral. There is no set time for referring cases to mediation. Some cases are not re-
ferred until the final pretrial conference.
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Written submissions. The parties are not required to submit any particular material
for the mediation conference. The mediators determine what material will be furnished
to them and when.

Mediation session. The local rules do not establish a specific time frame for complet-
ing mediation; however, it is common practice for the order of referral to set a time
limit.

Number and length of sessions. The number and length of the mediation sessions
are determined by the mediator on a case-by-case basis.

Program features
Discovery and motions. The court’s rule does not specify whether discovery and other
case activities are tolled during mediation, but generally discovery is tolled.

Party roles and sanctions. There is no written procedure or rule governing the con-
duct or responsibilities of the parties to the mediation, nor are there provisions for
sanctioning noncompliance with the mediation process.

Outcome. Absent a settlement or consent of the parties, the mediator reports to the
presiding judge only whether the case settled, was adjourned for additional sessions, or
was terminated because the mediator declared an impasse.

Confidentiality. This subject is not addressed in the local rule.

Neutrals

Qualifications and training. Any person who is certified and in good standing as a cir-
cuit court mediator under the rules adopted by the Supreme Court of Florida is qualified
to serve as a mediator.

Selection for case. The mediator is generally selected by agreement of the parties
from the list of mediators certified by the Florida Supreme Court. If the parties agree
and the court approves, any other person may be a mediator in a specific case.

Disqualification. After reasonable notice and hearing, the presiding judge has the
discretion and authority to disqualify any mediator from serving in a particular case.
Cause for disqualification may include violation of the standards of professional con-
duct for mediators established by the Supreme Court of Florida. Additionally, any per-
son selected as a mediator may be disqualified for bias or prejudice as provided in 28
U.S.C. 8§ 144, and a person must be disqualified in any case in which such action would
be required by a justice, judge, or magistrate judge governed by 28 U.S.C. 8 45s.

Any member of the bar who is certified or selected as a mediator pursuant to the
court’s rules is not, for that reason alone, disqualified from appearing as counsel in
other cases pending in the district.

Immunity. The court reports that this subject is not addressed in the local rules and
has not been addressed by the court or the Eleventh Circuit.

Fees. Absent other agreement, mediators are paid equally by the parties at a rate set
by the court. Mediators may not accept any other compensation without prior written
approval of the court.

Program administration
Each judge administers the mediation process on a case-by-case basis.
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Southern District of Florida

IN BRIEF

Process summary
Mediation. In 1993, under Local Rule 16.2 and the district’s CIRA plan, the Southern
District of Florida established a mandatory mediation program. See below.

Other ADR. Summary jury trials are occasionally used.

Judicial settlement conferences. Mandatory settlement conferences with judges are
also authorized and used by the court.

Of note

Obligations of counsel. Attorneys are required to discuss ADR and settlement options
with each other and their clients and to demonstrate to the court that they have done
s0. Counsel must also be prepared to address the case’s suitability for ADR with the
assigned judge.

For more information
T. G. Cheleotis, Special Assistant to the Court Administrator, 305-536-4053
Carol Cope, Chair, Mediation Committee, 305-235-0248

IN DEPTH

Mediation in Florida Southern

Overview

Description and authorization. Under Local Rule 16.2 and the district’s CIRA plan, ef-
fective November 21, 1991, the Southern District of Florida established a mandatory
mediation program in 1993 for almost all civil cases. Eligible cases are automatically
referred by the assigned judge to mediation by pretrial order following the initial, man-
datory scheduling conference. A single mediator, selected by the parties from the court’s
roster of certified mediators or from an outside source, meets with the parties to facili-
tate settlement by suggesting alternatives, analyzing issues, and conducting private cau-
cuses. The process does not allow for testimony of witnesses, and the mediator does not
review or rule on questions of fact or law. Absent other agreement, mediators are paid
$150 per hour, shared equally by the parties.

Number of cases. Between January and November 1994, 3,611 civil cases were filed in
the district. Those that proceeded to an initial scheduling conference were automati-
cally referred to mediation.

Case selection

Eligibility of cases. All civil cases are eligible for mediation except the following case
types, which are exempted by Local Rule 16.2.C: habeas corpus cases; motions to vacate
sentences under 28 U.S.C. § 2255; Social Security cases; foreclosure matters; civil forfei-
ture matters; IRS summons enforcement matters; bankruptcy proceedings; land con-
demnation cases; default proceedings; student loan cases; VA loan overpayment cases;
naturalization proceedings filed as civil actions; cases seeking review of administrative
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agency action; statutory impleader actions; Truth-in-Lending Act cases not brought as
class actions; Interstate Commerce Act cases; Labor Management Relations Act and
ERISA actions seeking recovery for unpaid employee welfare benefits and pension funds;
and civil penalty cases. In addition, any case may be exempted by order of the assigned
judge.

Referral method. Cases are referred to mandatory mediation after the initial schedul-
ing conference by order of the assigned judge. In addition, any action or claim may be
referred to mediation on stipulation of the parties.

Opt-out or removal. Cases may be exempted or withdrawn from mediation by the
presiding judge at any time before or after reference if a party applies for removal or if
the judge determines for any reason that the case is not suitable for mediation.

Scheduling
Referral. Cases are referred to mediation by court order entered after the initial sched-
uling conference.

Written submissions. At least ten days before the mediation, all parties must exchange
and submit to the mediator brief written summaries of the case, identifying the issues
to be resolved.

Mediation session. The mediation hearing must be conducted no later than sixty
days before the scheduled trial date. Plaintiff’s counsel is responsible for coordinating
the mediation date and location. Mediation hearings are generally conducted either at
the courthouse or at the neutral’s office.

Number and length of sessions. The mediation process usually entails one to three
sessions, which last three to ten hours altogether.

Program features
Discovery and motions. Other case activities must go forward during the mediation
process.

Party roles and sanctions. In addition to counsel, each party or party representative
with full settlement authority is required to attend the mediation session. If insurance
is involved, an adjuster must attend with authority to settle up to the policy limits or up
to the most recent demand, whichever is lower. Sanctions may be imposed by the court
for failure to comply with the attendance requirements or other aspects of the referral
order.

Outcome. Within five days of the mediation session, the mediator must file a media-
tion report stating whether attendance requirements were met and whether the case
settled, will continue in mediation with the consent of the parties, or should be re-
moved from mediation because the mediator has declared an impasse. If the parties
settle, counsel must inform the court by notice of settlement signed by counsel of record
within ten days of the mediation. If the mediation ends in impasse, the case is tried as
scheduled.

Confidentiality. All proceedings of the mediation conference, including statements
made by any party, attorney, or other participant, are privileged. The proceedings may
not be reported, recorded, placed into evidence, made known to the trial court or jury,
or construed for any purpose as an admission. A party is not bound by anything said or
done at the conference, unless a written settlement is reached, in which case only the
terms of the settlement are binding. Absent a settlement, the mediator reports to the
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assigned judge only whether the case settled, was adjourned for further mediation by
agreement of the parties, or was declared at an impasse by the mediator.

Neutrals

Qualifications and training. Individuals may be certified by the chief judge as court
mediators if they have completed at least forty hours of mediation training in the Florida
Circuit Court Mediation Course and are either: (1) a former state judge in a court of
general jurisdiction and a member of the bar in the state in which he or she presided;
(2) a retired federal judge; or (3) an attorney admitted to a state bar or the bar of the
District of Columbia for at least ten years and currently admitted to the bar of this
court. In exceptional cases, other candidates may be certified as court mediators.

Selection for case. Within fifteen days of the order of referral, the parties must agree
on a mediator. If they cannot, the court assigns one. The parties are encouraged to use
the court’s list of certified mediators, but they may select any individual as mediator. If
the court appoints the mediator, the clerk selects one from the court’s roster through a
blind draw.

Disqualification. Any person selected as a mediator may be disqualified for bias or
prejudice as provided in 28 U.S.C. § 144 and must be disqualified in any case in which
such action would be required by a justice, judge, or magistrate judge governed by 28
U.S.C. 8 455.

Immunity. Florida Statute § 44.10 grants quasi-judicial immunity to mediators re-
ceiving referrals from the state courts. The court has indicated that it believes a similar
immunity would be found to apply to mediators receiving referrals from the federal
district court program.

Fees. Mediators are compensated at the rate of $150 an hour set, by standing order of
the court, unless the parties and the mediator agree in writing to a different rate. Absent
other agreement by the parties, the mediator’s fees are shared equally by the parties.
Mediators certified by the court are also required to accept at least two mediation as-
signments a year for a lesser fee or no fee.

Program administration

There is no overall court administration of the mediation program. The clerk’s office
maintains a list of certified mediators. The parties are responsible for all other aspects
of the mediation referral.

Middle District of Georgia

IN BRIEF

Process summary

Arbitration. The Middle District of Georgia is one of ten courts authorized by 28 U.S.C.

88 651-658 to provide voluntary, nonbinding court-annexed arbitration. See below.
Mediation. One district judge frequently asks parties in complicated civil cases to

consider private mediation and provides them with information on private mediation
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firms that handle referrals from the court. If the parties agree to mediate, they make all
arrangements and pay all fees. A referral to private mediation may be made at any time
in the case.

Of note
Information from court. All counsel in cases referred to arbitration are mailed a copy
of the Arbitration Handout.

Plans. The court is considering an amendment to the local rules proposed by the
court’s Rules Committee to expand arbitration to all civil cases.

Evaluation. A Federal Judicial Center study of the first year of the court’s voluntary
arbitration program is reported in David Rauma & Carol Krafka, Voluntary Arbitration
in Eight Federal District Courts: An Evaluation (Federal Judicial Center 1994).

For more information
Gregory J. Leonard, Clerk of Court, 912-752-3497
Mary Rowe, Arbitration Clerk, 912-752-3497

INDEPTH

Arbitration in Georgia Middle

Overview

Description and authorization. The Middle District of Georgia is one of ten courts
authorized by 28 U.S.C. 88 651—658 to establish a voluntary, nonbinding court-annexed
arbitration program. The program, which was implemented in 1991 under Local Rule 11
and is experimental, applies to contract, tort, and other specified civil cases seeking
damages of $150,000 or less. This court is one of four districts (see also D. Ariz., W.D.
Pa.,and N.D. Ohio) in which all eligible cases are automatically referred to arbitration,
but any party is permitted to opt out of the referral for any reason within a designated
time period. If the parties agree to arbitrate, an attorney-arbitrator from the court’s
roster presides over a three-to-four-hour hearing held in a courtroom and renders a
decision on the merits of the case. Judgment is entered on the arbitrator’s award if a
demand for trial de novo is not filed within thirty days. The arbitrator is paid by the
court.

Number of cases. Between January and September 1994, 132 cases were referred to
arbitration.

Case selection

Eligibility of cases. Local Rule 11.3 enumerates categories of eligible cases, generally in-
cluding contract and tort cases seeking money damages of $150,000 or less, exclusive of
punitive damages, interest, costs, and attorney’s fees. If the United States is a party, claims
within the monetary limit and brought under the Miller Act or the Federal Tort Claims
Act are eligible for referral. Other kinds of cases involving the United States may also be
referred to arbitration if permitted by regulation. Other civil cases within the monetary
limit are eligible for referral to arbitration if brought pursuant to (1) 28 U.S.C. § 1331
and the Jones Act, 46 U.S.C. § 688 or the FELA Act, or 45 U.S.C. 8 51; (2) 28 U.S.C. 8§ 1332
or 1333 arising out of a negotiable instrument or contract; or (3) 28 U.S.C. §8 1332 0r 1333
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and Rule 9(h) of the Federal Rules of Civil Procedure to recover for personal injuries or
property damage. Additionally, parties may consent to arbitration in any other kind of
matter. Excluded from the arbitration program are claims of constitutional violations
or claims where jurisdiction is based on 28 U.S.C. § 1343.

Referral method. All eligible cases are automatically referred to arbitration within
twenty days of being notified of the answer by the clerk of court. If a motion to dismiss
is filed in lieu of an answer, the arbitration referral is deferred pending decision of the
motion.

Opt-out or removal. Within twenty days of receiving the referral notice, either party
may opt out of the arbitration program for any reason by filing a written notice with
the clerk of court.

Scheduling

Referral. Within twenty days of the filing of the answer, the clerk of court notifies par-
ties in eligible cases that their case has been referred to arbitration. If a motion to dis-
miss has been filed in lieu of an answer, the case is referred to arbitration after the
motion to dismiss has been decided.

Discovery and motions. An arbitration referral does not interfere with the normal
progression of discovery or other case management events.

Written submissions. At least ten days before the arbitration hearing, parties exchange
lists of witnesses, along with copies or photographs of all exhibits to be offered at the
hearing. The arbitrator may refuse to consider witnesses and exhibits not so disclosed.

Arbitration hearing. The parties and the arbitrator determine a mutually convenient
date for the arbitration hearing, which must be completed within ninety days of select-
ing the arbitrator (which is usually within forty days of filing the answer). The arbitra-
tion hearing is held at the courthouse.

Length of hearing. The hearing usually lasts three to four hours.

Program features

Party roles and sanctions. In addition to counsel, individual parties or authorized rep-
resentatives of corporate parties must attend the arbitration hearing. Local Rule 11 does
not specify whether or what type of sanctions might be imposed for failure to comply
with the attendance and other requirements.

Filing of award. Within ten days of the arbitration hearing, the arbitrator files the
award with the clerk, who then mails the decision to all the parties. The award remains
sealed until the period for requesting a trial de novo expires. The award becomes the
final judgment if such a request is not made.

De novo request. A request for trial de novo must be made within thirty days of the
arbitrator’s decision. No bond is required and no fees or sanctions are incurred if the
requesting party does not improve on the arbitration award at trial.

Confidentiality. The contents of the arbitration award are shielded from the assigned
judge (1) except as necessary for the court to determine whether to assess costs or attor-
neys’ fees under 28 U.S.C. § 655; (2) until the district court has entered a final judgment
in the action or the action is otherwise terminated; and (3) except for purposes of pre-
paring the report required by section go3(b) of the Judicial Improvements and Access
to Justice Act. At trial de novo, the court will not admit any evidence about the arbitra-
tion process or award.
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Neutrals

Qualifications and training. An attorney appointed to the court’s roster must be a mem-
ber of the state bar for at least ten years; admitted to practice in this court or any other
U.S. district court; and determined by the chief judge to be competent to perform the
duties of an arbitrator. No training in arbitration is required by the court.

Selection for case. The court selects three potential arbitrators from its roster of ap-
proved attorney-arbitrators and mails the names to the parties. Each party may strike
one name, and the remaining name becomes the arbitrator in the case.

Disqualification. Any person selected as an arbitrator may be disqualified for bias or
prejudice as provided by 28 U.S.C. § 144 and must disqualify himself or herself in any
action in which he or she would do so if serving as a justice, judge, or magistrate judge
governed by 28 U.S.C. § 455.

Immunity. This issue is not addressed in the local rule.

Fees. Depending on availability of funds, arbitrators are compensated by the court at
a rate set by the chief judge by standing order. The current rate is $250 per day. If parties
agree to arbitrate cases outside the program’s eligibility guidelines, the parties pay the
costs of the arbitrators themselves.

Program administration
The arbitration program is administered by the clerk’s office. Problems that cannot be
resolved by the clerk are referred to the chief judge.

Northern District of Georgia

IN BRIEF

Process summary

Arbitration. The Northern District of Georgia authorized a mandatory, nonbinding
court-annexed arbitration program in its CJRA plan, effective December 31, 1991. Cur-
rent law authorizing mandatory arbitration programs in federal district courts (28 U.S.C.
88 651-658) does not include this district, and therefore the Northern District of Geor-
gia will not implement an arbitration program until it receives funding and statutory
authority.

Special masters program. Also authorized under the court’s CJRA plan is a voluntary
program that would permit parties in complex cases to refer cases to a special master
for discovery management and trial. The rulings and findings of the special master
would be binding on the parties and reversible by the court only if clearly erroneous.
The court is seeking government funding to pay the special masters and will not imple-
ment the program until funds are available.

Other court ADR. Several judges use ADR processes on a case-by-case basis. One judge
is experimenting with early neutral evaluation. Another has referred a case to a minitrial
conducted by a magistrate judge, who rendered an advisory opinion after an abbrevi-
ated hearing. Special masters, paid by the parties, have also been used in complex cases.

Private ADR. A number of the court’s judges recommend the use of private mediation
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or arbitration in appropriate cases. A variety of civil cases, including ERISA cases, have
been referred with party consent to private arbitration programs in the community.
Mediation is recommended generally in complex civil cases, and referral is based on
party consent. If the parties consent to private ADR, the parties select a neutral, make all
arrangements, and pay the neutral’s fee.

Of note
Obligations of counsel. Under Local Rule 235-2, counsel are required to discuss settle-
ment twice, first before the start of discovery and again within ten days of the close of
discovery. Parties with settlement authority are required to attend the later conference
with counsel. If settlement does not result, counsel must report the status of settlement
negotiations to the court in their pretrial statement.
Plans. See above for discussion of planned arbitration and special master programs.
Evaluation. As one of the ten pilot courts established under the CJRA, the Northern
District of Georgia is part of the RAND study of the pilot and comparison districts,
which will be reported to Congress by the Judicial Conference in 1996.

For more information
Jeanne J. Bowden, Special Assistant, 404-331-0956
Luther D. Thomas, Clerk of Court, 404-331-6485

Southern District of Georgia

IN BRIEF

Process summary

ADR generally. In the Southern District of Georgia, Local Rule 3.3, which became effec-
tive September 1, 1994, requires counsel at the beginning of each case to advise their
clients of the availability of mediation, binding arbitration, nonbinding arbitration,
and assignment of the case to a magistrate judge. To ensure that counsel have done so
and that the parties give full consent to participation in ADR, the court requires counsel
for each party to file with the clerk and to send to opposing counsel a form entitled
Notice of Case Management Procedures (Litigant’s Bill of Rights). On the form, counsel
must certify that the ADR options have been explained to the client and must state whether
the client is interested in using an alternative procedure. Counsel for plaintiffs must file
the form within fifteen days of filing the complaint; counsel for defendants must file the
form with their answer. The court sua sponte, or on motion by counsel, can provide
assistance in setting up ADR procedures appropriate for the case. Cases exempted by
Local Rule 16.1 scheduling requirements are also exempted from ADR requirements (So-
cial Security cases, habeas corpus cases, bankruptcy proceedings, condemnation cases
not involving real property, mortgage and foreclosure cases, government collection ac-
tions, actions to enforce or register judgments, civil forfeiture actions, cases that will
clearly be transferred to multidistrict litigation, and claims for relief under maritime or
admiralty jurisdiction).
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Judicial settlement conferences. District and magistrate judges regularly require settle-
ment conferences as part of status and pretrial conferences conducted pursuant to Lo-
cal Rules 16.2 and 16.5. Local Rule 16.5 specifically provides that at the pretrial confer-
ence the court may require a party or its representative with settlement authority to be
present or available by telephone to consider settlement options.

Of note
Obligations of counsel. See ADR generally above.

For more information
B. Avant Edenfield, Chief U.S. District Judge, 912-652-4080

District of Guam

IN BRIEF

Process summary

Judicial settlement conferences. Under its CIRA plan adopted November 29, 1993, and
local rules adopted in September 1994, the District of Guam has authorized the use of
optional or voluntary settlement conferences in all civil cases. In this one-judge court,
parties may request a settlement conference with a visiting judge or the assigned trial
judge. If the conference is held before the trial judge, a written stipulation must be filed
by all counsel consenting to the trial judge’s settlement role. When a visiting judge pre-
sides, the assigned judge and the visiting judge are prohibited from discussing the case.
The visiting judge is authorized to report only that the settlement conference has taken
place. Participating counsel must be authorized by their clients to participate in settle-
ment negotiations. By court order, the party or party representative also may be re-
quired to attend the settlement conference. Between January and September 1994, three
cases participated in settlement conferences.

Of note
Obligations of counsel. Counsel must discuss with each other whether the case will be
submitted to a settlement conference and advise the court of their decision.

For more information
Mary L. Moran, Clerk of Court, 671-472-7411
Bridget Ann Keith, Career Law Clerk, 671-472-7292
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District of Hawaii

IN BRIEF

Process summary
ADR generally. The District of Hawaii has no formal ADR procedures.

Magistrate judge settlement conferences. The magistrate judges have an extensive
settlement conference practice.

Of note
Plans. The CJRA advisory group is reviewing prospective ADR programs for the district.

For more information
Alan C. Kay, Chief U.S. District Judge, 808-541-1904

District of Idaho

IN BRIEF

Process summary
Arbitration. In its CJRA plan, effective March 1,1992, the District of Idaho authorized an
arbitration program. See below.

Magistrate judge settlement conferences. The court systematically identifies cases in
which discovery is complete and a settlement conference would be appropriate. Suit-
able cases are referred to a magistrate judge for a settlement conference. If counsel ob-
ject to the referral, they must state their reasons in writing.

Of note
Obligations of counsel. The court requires counsel to read the court’s ADR information
and to discuss ADR options with their clients.

Information from court. In cases selected by the court, counsel are sent information
explaining the availability of arbitration and the court’s Arbitration Rules and Proce-
dures, which describe the procedure in detail.

Plans/evaluation. The CJRA advisory group evaluated the effects of the voluntary ar-
bitration program and found a number of problems, including timing, evidence,
confidentiality, and relinquishment of decision-making power. They concluded that
the bar is much more familiar with mediation and would be more likely to use media-
tion than arbitration. The court has subsequently established a mediation program (see
General Order 121, adopted November 6, 1995). The court also hopes to reformulate the
arbitration program and offer a form of neutral case valuation.

For more information
Tom Murawski, Administrative Supervisor/ADR Coordinator, 208-334-9205
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INDEPTH

Arbitration in Idaho

Overview

Description and authorization. Under its CIRA plan, effective March 1, 1992, the Dis-
trict of Idaho established a voluntary arbitration program. Any civil case not involving
prisoners is eligible for arbitration at the parties’ discretion. Arbitration may occur at
any stage in the case, although the court considers it more beneficial if substantial dis-
covery has taken place. If the parties choose arbitration, they and the court select one or
three arbitrators from the court’s list of trained attorney-neutrals. There is no penalty
for not accepting an arbitration award, and parties who consent to arbitration do not
lose their position on the judge’s trial calendar. Parties who choose arbitration are en-
couraged to agree that the decision will be binding. The court’s program, which is not
within the ambit of 28 U.S.C. 88 651658, is described in the court’s Arbitration Rules
and Procedures.

Number of cases. Between January and November 1994, no cases were referred to
arbitration.

Case selection
Eligibility of cases. Almost all civil cases are eligible for arbitration, except prisoner
cases.

Referral method. The court notifies parties in appropriate cases of the availability of
arbitration and systematically targets some cases at certain stages of the litigation to
remind them of the availability of the procedure. The arbitration process, however, is
initiated only if a party requests it. If one party requests arbitration, the court attempts
to secure the participation of the other parties.

Opt-out or removal. There is no procedure for removal because referral occurs only
at the consent of all parties.

Scheduling
Referral. Parties may request arbitration at any stage in the case, but the court considers
is more beneficial if substantial discovery has taken place.

Discovery and motions. Other events in the case are not stayed during the arbitra-
tion process. Cases that participate in arbitration keep their position on the assigned
judge’s calendar, and the judge retains responsibility for overall management of the
case. The arbitrator has authority, however, to decide all matters relating to the arbitra-
tion, including arbitration discovery issues.

Written submissions. At least ten days before the arbitration hearing, each party must
provide to the arbitrator and all parties a summary of the facts and legal positions,
relevant documentation supporting the claims, and a list of witnesses.

Arbitration hearing. Unless the parties agree otherwise or show good cause, the arbi-
trator conducts the hearing between twenty and ninety days after notification of selec-
tion of the arbitrator. The hearing must be held at least sixty days before the scheduled
trial. The arbitrator designates the location for the hearing and, unless otherwise agreed
to by the parties, schedules the hearing during business hours.

The arbitrator is authorized to administer oaths, and all testimony is under oath. The
scope and length of the hearing are determined by the arbitrator. In receiving evidence,
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the arbitrator is guided by the Federal Rules of Evidence but is not precluded from
requesting other relevant evidence that is not privileged.
Length of hearing. This information is not yet available.

Program features

Party roles and sanctions. All counsel and parties, including individual litigants, repre-
sentatives of corporate parties, and insurance carriers, are required to attend the hear-
ing unless excused by the arbitrator. The court’s plan does not specify whether or what
type of sanctions might be imposed for failure to comply with the attendance and other
requirements.

Filing of award. Within thirty days of the hearing, the arbitrator must provide the
parties a written award. When the arbitrator serves the award, the court is notified of
this action but not of the decision itself, which is sealed. If the parties accept the arbitra-
tion award, it is filed and entered as the judgment. If the parties do not accept the award,
they must notify the court within thirty days of receipt of the award.

De novo request. Any party not satisfied with the award must file a written demand
for trial de novo within thirty days of receipt of the award.

Confidentiality. No recording may be made without consent of all the parties. No ex
parte communication between the arbitrator and any counsel or party is permitted. All
memoranda and other materials are confidential and are returned to the parties after
the arbitration process. Any communication made during the process by any partici-
pant is confidential, is not subject to discovery, and may not be submitted in subse-
guent proceedings in the case. The arbitration award itself is sealed.

Neutrals

Qualifications and training. To be eligible for the court’s roster, applicants must (1)
have been admitted to practice for five years or have special expertise in arbitration, (2)
be a member of the bar or a retired judge or attorney, (3) have experience in complex
cases, and (4) have attended a comprehensive arbitration training session. Arbitrators
must also complete a one-day training session conducted for the court by expert train-
ers.

Selection for case. If the parties agree to arbitrate the case, the court provides a list of
arbitrators. The parties may indicate their preferences, but the court makes the final
selection. In large, complex cases, the parties may select three arbitrators. If the parties
agree, they may select an arbitrator not on the court’s roster.

Disqualification. No person may serve as an arbitrator in an action in which any of
the circumstances set forth in 28 U.S.C. § 455 exist. All arbitrators are also governed by
the American Arbitration Association’s Code of Ethics for Arbitrators in Commercial
Disputes.

Immunity. The court’s rules do not address immunity.

Fees. Each arbitrator receives 100 per hour, paid by the parties and usually shared
jointly. In large, complex cases, the arbitrators and parties may negotiate the fee.

Program administration
The arbitration program is administered by the clerk’s office.
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Central District of lllinois

IN BRIEF

Process summary

ADR generally. The Central District of Illinois has not established court-based ADR pro-
grams. Two judges on the court occasionally use a minitrial or summary jury trial to
assist the parties in settlement. The court’s CIRA advisory committee has recommended
further exploration of ADR.

For more information
Michael M. Mihm, Chief U.S. District Judge, 309-671-7113

Northern District of Hllinois

IN BRIEF

Process summary

ADR generally. On a case-by-case basis, some judges refer cases to ADR procedures, in-
cluding mediation, arbitration, minitrials, summary jury and bench trials, and special
settlement masters. Except for summary trials, which are conducted by judges, most
ADR services are provided by private providers. Judges on the court differ considerably
in the extent of their ADR use.

Judicial settlement conferences. The judicially hosted settlement conference is the
most widely used settlement process in the Northern District of Illinois. Settlement
conferences may be ordered by the assigned judge or at the request of one or all parties
and may be hosted by the assigned judge, another district judge, or a magistrate judge.
Where parties have consented to trial before a magistrate judge, a district judge may
host the settlement conference. Under the court’s standard order on pretrial procedure,
litigants are required to assess settlement prospects before filing a final pretrial order.

Of note
Information from court. The court is preparing a pamphlet for litigants on private ADR
resources available in the community. In addition, if the proposed trademark media-
tion program is adopted (see below), litigants in eligible cases will receive written infor-
mation from the court on that program.

Plans. The court is considering a proposed amendment to the local rules authorizing
a court-wide mediation program for trademark cases arising under the Lanham Act (15
U.S.C. 88 1051-€). The court would provide parties with a list of mediators with exper-
tise in Lanham Act disputes. Participation in the program would be based on party
consent.

Evaluation. As one of the ten comparison districts under the CJRA, the Northern
District of lllinois is part of the RAND study of the pilot and comparison districts, which
will be reported to Congress by the Judicial Conference in 1996.
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For more information
Perry J. Moses, Chief Deputy Clerk, 312-435-5677

Southern District of Illinois

IN BRIEF

Process summary
Judicial settlement conferences. The primary settlement program in the Southern Dis-
trict of Illinois is a mandatory settlement conference program, authorized by Local
Rule 11(c) and the CIRA plan, which became effective December 27, 1991. All civil cases
are eligible. The assigned judge or a magistrate judge selects the cases referred to settle-
ment conferences. Parties can seek to withdraw from the mandatory referral by motion.
A judge other than the assigned trial judge conducts the conference, which in most
cases is held within forty-five days of the discovery cutoff, although it may be held
earlier at the request of a party. Before the conference, each party files a brief, confiden-
tial settlement statement with the settlement judge. In addition to lead counsel, parties
or insurers with full settlement authority are required to attend the conference, which is
confidential.

Summary jury trial (SJT). One judge has made occasional use of the summary jury
trial.

Of note
Obligations of counsel. Counsel are encouraged to discuss ADR with their clients. The
court generally discusses the possibility of voluntary ADR use with counsel at the initial
pretrial scheduling conference.

Information from court. A brochure prepared by the court to introduce ADR is dis-
tributed to all counsel at filing. Also available from the clerk of court is a partial listing
of national and local ADR organizations that offer assistance to litigants.

For more information
Any U.S. magistrate judge in the Southern District of lllinois

Northern District of Indiana

IN BRIEF

Process summary
Mediation. Under Local Rule 53.2, the Northern District of Indiana has established a
mediation program. See below.

Judicial settlement conferences. The Northern District of Indiana requires parties in
almost all civil cases to participate in a settlement conference with a district or magis-
trate judge. Settlement is first discussed at the initial pretrial conference. When media-
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tion has not resolved the case, a settlement conference is scheduled between the final
pretrial conference and the trial date. Five days before the settlement conference, coun-
sel must submit a settlement statement setting out (1) the legal and factual contentions
of the parties as to both liability and damages; (2) the factors considered in arriving at
the current settlement posture; and (3) the status of settlement negotiations to date.

Of note

Obligations of counsel. Counsel must discuss mediation with their clients and must be

prepared to discuss mediation and the selection of a mediator with the assigned judge.
Evaluation. As one of the ten comparison districts under the CJRA, the Northern

District of Indiana is part of the RAND study of the pilot and comparison districts,

which will be reported to Congress by the Judicial Conference in 1996.

For more information
William C. Lee, U.S. District Judge, 219-422-2841
Kathryn Brooks, Deputy Clerk in Charge, Fort Wayne Division, 219-424-7360

IN DEPTH

Mediation in Indiana Northern

Overview

Description and authorization. Under Local Rule 53.2, most civil cases in the Northern
District of Indiana must participate in a single, mandatory mediation session conducted
by an attorney or non-attorney-mediator selected from the court’s roster. The program
has been in effect since 1991. The mediation session, which is confidential, may occur at
any time appropriate for the case but no later than ten days before the final pretrial
conference. The court believes the session is most beneficial if some discovery has taken
place. Parties must submit a confidential statement to the mediator before the media-
tion session and must attend in person. The role of the mediator is to help the parties
resolve the case by mutual agreement. If asked by the parties, the mediator may also
provide a confidential evaluation of the merits and value of the case. The parties and
the mediator agree on a fee, which is split evenly by the parties. The specific procedures
are stated in mediation orders issued by the individual judges.

Number of cases. During 1994, approximately 100 cases were referred to mediation.

Case selection

Eligibility of cases. Most civil case types are eligible for referral to mediation. Excluded
are all cases exempted from the Rule 16 scheduling order and cases that involve pro se
parties.

Referral method. All eligible cases are automatically referred to mediation. Parties
receive notice of referral in the Notice of Preliminary Pretrial Conference and discuss
the referral with the judge at the preliminary pretrial conference. Only one mediation
session is mandatory. Others may be held at the parties’ discretion.

Opt-out or removal. To be removed from mediation, parties must seek written leave
of the court.
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Scheduling
Referral. Cases are referred to mediation at the initial pretrial scheduling conference.

Written submissions. Five days before the mediation session, each party must submit
to the mediator a confidential settlement statement of ten pages or less, which is not
filed in the record or served on other parties. The statement must set out (1) the legal
and factual contentions of the parties as to both liability and damages; (2) the factors
considered in arriving at the current settlement posture; and (3) the status of settlement
negotiations.

Mediation session. The mediation session may occur at any time but not later than
ten days before the final pretrial conference. The parties schedule the time and place for
the session.

Number and length of sessions. Only one mediation session is mandatory, but others
may be scheduled if all agree that it would be worthwhile. No specific length of time is
suggested.

Program features

Discovery and motions. All other case events go forward during the mediation process.
In a few instances discovery has been stayed because the parties thought the prospects
for settlement were good. Leave of the court is needed to stay discovery or any other
scheduled event.

Party roles and sanctions. Attendance by all parties is mandatory. If an insurance
company is involved, the court requires a person with full settlement authority to be
present if possible or continuously available by telephone. Parties must obtain leave of
court to participate by telephone or to be excused from participation. The court may
impose sanctions on any party or counsel who fails to comply in good faith with the
order to mediate.

Outcome. At the close of the mediation process the mediator files a short report not-
ing the status of settlement negotiations and providing any comments that would be
helpful in achieving settlement. The report, which is kept in afile in the clerk’s office, is
not part of the official record and is not made available to the public. Parties may re-
quest that the information in the report be kept confidential or that the terms of settle-
ment, if there is one, be kept confidential. In such instances, no further report is made.

Confidentiality. Parties may request that the mediation discussions and outcome be
kept confidential.

Neutrals

Qualifications and training. The court’s roster is composed of attorneys and non-at-
torneys who have responded affirmatively to a court questionnaire asking whether they
wish to be listed on the roster of mediators. The roster notes the individual’s areas of
expertise and whether he or she is certified by the state of Indiana as a trained mediator
or has received formal training in mediation.

Selection for case. Parties must come to the preliminary pretrial conference with an
agreed-on name of a mediator selected from the court’s roster. If the parties cannot
agree on a mediator, the court appoints one from its roster.

Disqualification. The court has not established rules for disqualification.

Immunity. The court does not specify protections for the mediators but is aware of a
recent D.C. Circuit decision, Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir. 1994) (court-ap-
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pointed mediator or neutral case evaluator has quasi-judicial immunity when performing
official duties).

Fees. The parties and mediator must agree on a fee, to be divided equally by the
parties and to be paid within thirty days of the mediation session. Indigent parties may
petition the court to modify the mediation fee.

Program administration
The magistrate judge who is responsible for all pretrial matters in the case supervises
the mediation process.

Southern District of Indiana

IN BRIEF

Process summary

Mediation. By Local Rule 53.2 and the CJRA plan, effective December 31,1991, the South-
ern District of Indiana has authorized use of mediation in cases where all parties agree
to participate in the procedure. See below.

Summary jury trial (SJT). One judge uses the summary jury trial.

Magistrate judge settlement conference. Settlement is explored at every pretrial con-
ference, and nearly every case is referred to a settlement conference with a magistrate
judge. Parties generally do not attend, although the magistrate judge is authorized to
require their attendance. Magistrate judges may engage in shuttle diplomacy and, if the
parties do not reach agreement but appear to be moving, will often propose a settle-
ment for each side to consider. The magistrate judge reports settlement progress to the
assigned judge.

Of note
Obligations of counsel. Attorneys are required to discuss ADR with their clients and
with each other and to address in their case management statement the suitability of
ADR for their case. They must also be prepared to discuss ADR options for the case with
the assigned judge.

Information from court. A proposal for an ADR brochure is currently under consid-
eration.

Plans/evaluation. Before the court considers future ADR developments, it will evalu-
ate the conclusion of an ongoing study of current procedures, which is being conducted
by the CIRA advisory group.

For more information
John Paul Godich, U.S. Magistrate Judge, 317-226-7572
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INDEPTH

Mediation in Indiana Southern

Overview
Description and authorization. Under Local Rule 53.2 and the CIRA plan, effective De-
cember 31,1991, judges in the Southern District of Indiana may, with the consent of the
parties, set any appropriate case for mediation. Parties in cases referred to mediation
select a mediator from a certified list maintained by the state Supreme Court for the
state system and pay the attorney’s standard hourly fee. Referral to mediation may oc-
cur at any appropriate time, and other case activities may or may not be suspended
during the mediation process. Cases referred to mediation remain subject to a settle-
ment conference with a district or magistrate judge.

Number of cases. From January to December 1994, approximately 1so cases used
mediation, but since attorneys do not always report their use of the procedure to the
court, the exact number is not known.

Case selection
Eligibility of cases. All types of cases may be mediated, but personal injury cases are the
most common referral. No type of case is presumed to be ineligible.

Referral method. Referral to mediation requires consent of all the parties. Usually the
process originates with the parties, although district and magistrate judges or court
staff also may suggest mediation at a pretrial conference.

Opt-out or removal. No opt-out or removal procedure is necessary, as referrals are
always by party choice.

Scheduling
Referral. A referral to mediation may occur at the initial scheduling conference, after
discovery has been completed, or at any other appropriate time.

Written submissions. Discretion lies with the attorney-mediator whether and when
to request written submissions. Usually each side gives the mediator a confidential settle-
ment statement.

Mediation session. Mediation sessions are arranged by the mediator and are held at
the mediator’s office.

Number and length of sessions. Mediation sessions last two to four hours. Typically
one or two sessions will suffice, but many mediators schedule multiple conferences until
the case is settled or an impasse is reached.

Program features

Discovery and motions. Discovery and other case activities are usually suspended dur-
ing the mediation process, but they may go forward. Parties may request suspension of
discovery, which is subject to court approval.

Party roles and sanctions. The mediators usually order parties to attend. There are
no sanctions for noncompliance with mediation. Since the process is consensual, the
need rarely arises.

Outcome. The court does not require any filings at the conclusion of mediation, but
parties usually file a stipulation of dismissal if mediation has settled the case.

Confidentiality. Confidentiality is not addressed by Local Rule 53.2. By local custom
and practice, the parties expect mediators to maintain confidentiality.
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Neutrals

Qualifications and training. To be placed on the certified list of mediators, applicants
must have been admitted to the bar and must have completed a forty-hour certification
training program required by the state Supreme Court. They must also have had five
hours of training in the two years before they apply to be on the list.

Selection for case. The parties select a mediator from a list of certified mediators
maintained by the state Supreme Court.

Disqualification. This subject is not addressed in Local Rule 53.2. The state Supreme
Court Rule 2.5 states that a mediator may not have an interest in the outcome of the
litigation or be employed by or related to the parties.

Immunity. The court states that the issue of immunity is unresolved.

Fees. The parties pay the mediators their usual hourly attorney’s fee.

Program administration
The program is administered on a case-by-case basis by the assigned judge, the magis-
trate judge, and their courtroom deputies.

Northern District of lowa

IN BRIEF

Process summary

Magistrate judge settlement conferences. In the Northern District of lowa, most civil
cases, excluding prisoner, Social Security, habeas, and routine collection cases, are eli-
gible for referral to a settlement conference. The assigned judge may refer a case to a
magistrate judge for settlement without party consent. Generally the referral occurs in
cases that have not settled by the time of the final pretrial conference, although the
judges may refer cases at other times if appropriate or if requested by the parties. The
parties are notified of the referral by order of the court and must attend the conference.
Sanctions may be imposed for noncompliance.

In the settlement conference, the magistrate judge meets with the parties to try to
reach settlement. Shuttle diplomacy may be used, but the magistrate judge does not
offer an evaluation of the case or give a decision. Settlement conferences take about five
hours. The court has an informal policy that the settlement judge will not discuss the
particulars of the settlement conference with the presiding judge if the case does not
settle.

The court’s program, which is called mediation, has not been encoded in written
rules or orders, although it is an established procedure in the court. Approximately
forty cases were referred to magistrate judge settlement conferences between January
and September 1994.

Summary jury trial (SJT). On occasion a judge has held a summary jury trial.

Of note
Obligations of counsel. Counsel must discuss ADR options in the Rule 16 scheduling
report.
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Plans. The court is in the process of adopting a court-based mediation program us-
ing attorney-neutrals who will serve without compensation.

For more information
John A. Jarvey, Chief U.S. Magistrate Judge, 319-364-4509

Southern District of lowa

IN BRIEF

Process summary

Judicial settlement conferences. Judicial settlement conferences, also called mediation
conferences by the court, are an established but not specifically authorized ADR method
in the Southern District of lowa. Almost any civil case is eligible for referral, but referral
is most common in lengthy cases. Prisoner, foreclosure, Social Security, and seizure
cases are not eligible. Referral to settlement may occur at any time appropriate for the
case, including before, during, or after trial. The parties may request a settlement con-
ference, and the district and magistrate judges may refer cases sua sponte. Two district
judges routinely refer cases 120 days before trial. After the referral order, a magistrate
judge holds a telephone conference with counsel to explore settlement prospects. If
settlement appears unlikely, a conference is not scheduled or is scheduled for later in
the case.

Before a settlement conference, each party must submit a brief summary of factual
and legal issues to the settlement officer, and at least three days before the conference,
parties must submit to the settlement officer a concise statement of the evidence to be
produced at trial. These documents are not given to other parties in the case or filed
with the court. The settlement officer—a judge not assigned to try the case—meets
with counsel and the parties to discuss settlement options. The settlement officer cau-
cuses separately with each side and may make suggestions about case value if appropri-
ate. The settlement proceedings are protected by the confidentiality provisions of the
Federal Rules of Evidence.

Parties must attend the settlement conference, although the court will permit atten-
dance by telephone under some circumstances (e.g., distance, poverty, or representa-
tion by an insurance company). Failure to attend, as well as failure to comply with any
aspect of the settlement process, may result in sanctions. The first settlement confer-
ence typically lasts two to four hours. If a settlement is not reached, additional sessions
may be held at the discretion of the settlement officer and are often conducted by tele-
phone.

At the conclusion of the settlement conference, the settlement judge files an order
stating whether the case settled. If it did, a date for submission of closing documents is
specified in the judge’s order. Between January and September 1994, approximately sev-
enty-five cases were referred to judicial settlement conferences.

Settlement week calendar. In addition to their regular settlement work, once each
year the magistrate judges receive additional cases for settlement conferences. During
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the go- to 120-day period before the court’s April master trial calendar (held for short
trials), the magistrate judges hold settlement conferences in the cases set on the calen-
dar. In 1994, 51 cases were set.

Appointment of special master for settlement. By special order of the court, a special
master, working with a magistrate judge, was appointed to settle a large number of
asbestos cases. He is now serving as settlement master in a major products liability case.

Summary jury trial (SJT). By court order and with consent of the parties, the court

may refer lengthier, complex civil cases for a summary jury trial.

Of note

Obligations of counsel. Attorneys must be prepared to discuss ADR options with the
assigned judge and must discuss in the case management statement the suitability of
ADR for the case.

Plans. The court is considering early neutral evaluation conducted by the magistrate
judges. The court may also establish a triggering mechanism for referral to settlement
in all cases at the time of the order setting trial and may use nonjudicial adjuncts with
appropriate training to conduct the settlement conferences.

For more information
Celeste F. Bremer, Chief U. S. Magistrate Judge, 515-284-6200

District of Kansas

IN BRIEF

Process summary
Mediation. In the District of Kansas, each district judge is authorized to refer almost
any civil case on his or her docket to a mandatory mediation conference conducted by
an attorney-mediator. See below.

Other ADR. In addition to mediation, Local Rule 214 and the court’s CIRA plan ap-
prove most forms of ADR, including minitrials and summary jury trials.

Of note

Obligations of counsel. Attorneys must discuss ADR options with their clients and with
opposing counsel and demonstrate in their case management plan that they have done
s0. They must also be prepared to discuss ADR with the judge.

For more information

Richard C. Hite, Coordinating Attorney, 316-265-7761
John Thomas Reid, U.S. Magistrate Judge, 316-269-6411
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INDEPTH

Mediation in Kansas

Overview

Description and authorization. In the District of Kansas, each district judge is autho-
rized to refer almost any civil case to a mandatory mediation conference conducted by
an attorney-mediator, a magistrate judge, or a trial judge other than the assigned judge.
The district-wide mediation program is authorized by the court’s CJRA plan, effective
December 31, 1991, and by amended Local Rule 214. The program is based on the man-
datory mediation process instituted in the Wichita division in 1984. Under the current
program, most civil cases are referred to mediation, and each judge uses his or her own
mediation protocols and orders. The session is confidential, attendance by a party rep-
resentative with settlement authority is required, and the mediator is authorized to pro-
vide an evaluation of the merits of the case at the request of the parties. Joint and pri-
vate sessions are used.

Litigants are encouraged to select a mediator from the court’s roster of trained me-
diators. When a mediator is selected, the litigants pay a court-set fee of $125 per hour,
shared equally by the parties. Cases in which a litigant is unable to pay a mediator’s fee
are referred to a magistrate judge for mediation.

Number of cases. Approximately 270 cases were referred to mediation between Janu-
ary and September 1994.

Case selection

Eligibility of cases. Almost all civil cases are eligible for mediation. Social Security ap-
peals, bankruptcy appeals, and certain cases involving the United States are generally
not referred to mediation.

Referral method. Each judge has the discretion to refer any case to a mandatory me-
diation conference, and each judge follows his or her own protocol for referral. Gener-
ally, however, shortly after a case is at issue the assigned judge enters a scheduling order
that urges the parties to explore settlement and mandates a mediation conference.

Opt-out or removal. The assigned judge may remove a case from mediation if the
court finds the process would be futile. Requests for removal are rare.

Scheduling
Referral. Notice of the mandatory referral to mediation is sent to the parties in a sched-
uling order shortly after the case is at issue.

Written submissions. Counsel are encouraged to submit short premediation state-
ments to the mediator describing the factual and legal issues and the relief sought. The
statements, which are not filed with the court, may or may not be shared with opposing
counsel, depending on the details of the court’s order.

Mediation session. After discussion with counsel at a status conference held about
thirty days after the initial scheduling order, the assigned judge sets the date and time
frame for the mediation session. Early in the mediation program, most cases were set
for mediation shortly before trial. As the program has developed, litigants are request-
ing earlier mediation conferences, often before substantial discovery has occurred. The
mediation session is generally held at the office of the mediator, but it may also be held
at the courthouse. Exhibits, expert witness reports, and other aids may be used at the
mediation session.
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Number and length of sessions. A typical mediation session in a standard case lasts
about four hours. In such cases, mediation generally involves only one session.

Program features
Discovery and motions. Typically, some discovery takes place before the mediation ses-
sion. Some judges may suspend discovery and motions activity around the time of the
mediation session.

Party roles and sanctions. In addition to trial counsel, a party representative with
settlement authority must attend the mediation session. When the United States is a
party, the requirement is met by attendance of the U.S. attorney for the District of Kan-
sas. If the person with settlement authority cannot attend, the conference is resched-
uled or appropriate accommodations are made on a case-by-case basis. The court’s
mediation rule does not specify whether or what type of sanctions might be imposed
for failure to comply with the attendance and other requirements.

Outcome. The mediator is asked to report to the judge only whether the case settled.
Some judges require this in writing, others do not.

Confidentiality. Mediation conference statements, memoranda submitted to the court,
and any other communications that take place during the mediation process may not
be used by the parties in the trial of the case. The mediator is barred from discussing the
mediation conference with the trial judge.

Neutrals

Qualifications and training. The court developed a district-wide list of attorney-me-
diators after consultation with all interested bar associations, review by a committee of
the court, and approval by the full court. The criteria for selection include ten years in
civil trial litigation and a good reputation. The court provides training for new media-
tors.

Selection for case. District and magistrate judges, as well as attorneys, may serve as
mediators. If an attorney is desired, the parties generally select the mediator from the
court’s roster of approved neutrals. Litigants are also free to select a mediator outside
the court’s list.

Disqualification. The court has no formal guidelines for disqualification and reports
that conflicts are generally addressed by the parties and the mediator. If a conflict be-
comes evident, the mediator informs the court.

Immunity. The court does not have a rule regarding immunity but is discussing the
issue. The court’s view is that the mediator’s role is quasi-judicial and entitled to quasi-
judicial immunity.

Fees. When an attorney-mediator is selected, the parties equally share the mediator’s
court-set fee of $125 per hour. No charges are incurred if a judge hosts the mediation.

Program administration

The mediation program is administered by each district judge for cases referred by that
judge. Courtroom deputies handle ministerial issues and the assigned judge deals with
substantive matters.
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Eastern District of Kentucky

IN BRIEF

Process summary
ADR generally. The Eastern District of Kentucky has not established a district-wide ADR
program, but the court’s CIRA advisory group has proposed that the court adopt ADR
procedures. In the Lexington division, litigants are advised of the availability of a pri-
vate for-fee mediation service. Use of this service is wholly voluntary. In the Covington
division, litigants are advised of the availability of a voluntary nonbinding arbitration
program administered by the state courts.

Judicial settlement conferences. Each judge has his or her own procedures for settle-
ment conferences.

Of note

Evaluation. As one of the ten comparison districts established by the CIRA, the Eastern
District of Kentucky is included in the RAND study of the pilot and comparison dis-
tricts, which will be reported to Congress by the Judicial Conference in 1996.

For more information
William O. Bertelsman, Chief U.S. District Judge, 606-655-3800

Western District of Kentucky

IN BRIEF

Process summary

Mediation. The Western District of Kentucky is conducting an experimental mediation
program in which any civil case is eligible for referral to mediation with the consent of
the parties. See below.

Arbitration. The Western District of Kentucky is one of ten courts authorized by 28
U.S.C. 88 651658 to establish a voluntary, nonbinding court-annexed arbitration pro-
gram. The court has chosen not to implement such a program.

Other ADR. The court has approved but not implemented an early neutral evaluation
program. Occasionally, cases are referred to summary jury or bench trials conducted by
a magistrate judge.

Judicial settlement conferences. All judges conduct settlement conferences, and many
cases are referred to the magistrate judges for settlement conferences.

Of note
Obligations of counsel. Attorneys must be prepared to discuss ADR with the judge and
must discuss in their case management statement whether ADR would be suitable for
their case.

Plans. Mediation and early neutral evaluation are not yet implemented via local rule.
The goal of the judges is district-wide implementation.
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Evaluation. As one of the ten comparison districts under the CIRA, the Western Dis-
trict of Kentucky is part of the RAND study of the pilot and comparison districts, which
will be reported to Congress by the Judicial Conference in 1996.

For more information
John G. Heyburn |1, U.S. District Judge, 502-582-6648

IN DEPTH

Mediation in Kentucky Western

Overview

Description and authorization. In the Western District of Kentucky the judges have
over the years made occasional referrals to mediation. More frequent use began in 1993,
and the court is now conducting a pilot mediation program in which all civil cases are
eligible for mediation with the consent of the parties. Although all the judges refer cases
to mediation, the court has not established formal rules for the program, and the judges
vary in their frequency of referral to mediation. Each judge fashions the procedure as
needed for the specific case and maintains his or her own list of mediators consisting of
both attorneys and other qualified persons. Counsel may also recommend another
mediator for the court’s consideration. The parties pay the mediator’s fee.

Number of cases. Between November 1, 1993, and November 1, 1994, twenty-eight
cases were referred to mediation.

Case selection
Eligibility of cases. All cases are eligible for mediation. No case types are excluded from
consideration for mediation.

Referral method. Cases are referred with the consent of the parties on a case-by-case
basis.

Opt-out or removal. There is no opt-out procedure because referral occurs only with
party consent.

Scheduling
Referral. Referral may be made at the initial scheduling conference or at any other time
appropriate for the case.

Written submissions. The mediator determines whether any materials should be sub-
mitted before the mediation session.

Mediation session. The district judge sets the time limits for the mediation process
after consultation with the parties. The neutral and the parties make arrangements for
the mediation session, which can be held at the courthouse, the neutral’s office, or else-
where, depending on the needs of the parties.

Number and length of sessions. The length and number of sessions are determined
by the mediator and parties. The district judge, after consultation with the parties, sets
the total period of time to be given to the mediation process and monitors compliance.

Program features
Discovery and motions. Other case activities are suspended during the mediation pro-
cess, unless something is needed to facilitate the mediation.
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Party roles and sanctions. Party attendance is determined by the mediator and coun-
sel. The court has not established authorization to sanction for noncompliance.

Outcome. The mediator determines how to notify the court of the outcome. The
notice may state only whether a resolution was reached.

Confidentiality. Contact is allowed between the neutral and the judge for purposes of
status updates only.

Neutrals

Qualifications and training. Each judge maintains a small roster of attorneys and other
qualified persons who have the skills and training needed to mediate. The court has not
established training requirements.

Selection for case. The mediator is selected from the court’s roster by mutual agree-
ment of the parties and the court. Selection depends on the needs of the case and may
require (1) a person with specific training in mediation; (2) a person with specific ex-
pertise in the subject matter giving rise to the dispute; or (3) a person with particular
sensitivity or hands-on experience with the issues. The parties may also propose a me-
diator not on the court’s roster.

Disqualification. The mediator must disclose any potential conflicts.

Immunity. The court indicates that mediator immunity is established by legal prece-
dent.

Fees. The parties pay the mediator’s fee, which varies from case to case. Generally, the
parties agree on the total amount to be spent and share the costs equally. If they do not,
the judge specifically states who is responsible for payment and sets a maximum amount
the mediator may charge.

Program administration
Each judge administers his or her cases.

Eastern District of Louisiana

IN BRIEF

Process summary

ADR generally. Under its CJRA plan, effective December 1, 1993, the Eastern District of
Louisiana authorizes the assigned judge to refer appropriate cases to private mediation
with party consent and to mandate use of the minitrial or summary jury trial with or
without party consent. The CIRA plan also authorizes the assigned judge to use any
other ADR processes endorsed by the district. The court has not established procedures
for ADR use and expects case-by-case use, initiated and administered by the parties or
the assigned judge.

Judicial settlement conferences. Pursuant to the court’s CJRA plan and uniform sched-
uling order, judicial settlement conferences may be held at any time at the request of a
party. The assigned judge may preside or arrange for another district judge or a magis-
trate judge to conduct the settlement conference. Counsel of record with authority to
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bind must attend. The presiding judge may require that the party or its representative
who has settlement authority attend the conference.

The district’s CIRA plan also requires the assigned judge or the courtroom deputy to
discuss with counsel at the preliminary scheduling conference the possibility of future
settlement conferences or of an early neutral evaluation session. Local Rule 8.o1e re-
quires counsel to conduct timely settlement negotiations to avoid costly eve-of-trial
settlements. In addition, the court’s uniform pretrial notice requires counsel to be fully
authorized and prepared to discuss settlement with the court during the final pretrial
conference. Prior settlement negotiations are also urged in the uniform pretrial notice.

Of note
Information from court. The New Orleans Chapter of the Federal Bar Association is
preparing a litigation handbook for the Eastern District of Louisiana that will include
information about ADR.

Plans. In January 1994, an ADR study group was appointed by the chief judge to con-
sider whether and how court-based ADR should be developed in the district.

For more information
Warren A. Kuntz, Jr., Administrative Assistant to the Chief Judge, 504-589-7406

Middle District of Louisiana

IN BRIEF

Process summary

Mediation. The Middle District of Louisiana’s CIRA plan, effective December 1, 1993,
authorizes use of alternative dispute resolution programs designated for use in the dis-
trict and authorizes referral of cases to private mediation with the parties’ consent. See
below.

Other ADR. The court’s CJRA plan authorizes the judges to order nonbinding minitrials
or summary jury trials with or without the parties’ consent. Summary jury trials are
used more often than minitrials, usually in relatively simple factual disputes or where
dollar amounts are contested.

Judicial settlement conferences. All civil cases remain subject to a settlement confer-
ence with a judge. Approximately twenty-five cases were assigned to a settlement con-
ference with a judge between January and September 1994.

Of note
Obligations of counsel. Attorneys are required to discuss their ADR options with each
other and their clients and must be prepared to demonstrate that they have done so.
They must also be prepared to address the case’s suitability for ADR with the assigned
judge at the initial conference.

Plans. The court will evaluate the court-based mediation program in 1995 to deter-
mine whether the program should be continued or expanded.
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Evaluation. Questionnaires are sent to attorneys and mediators participating in the
court’s mediation program.

For more information
Christine Noland, U.S. Magistrate Judge, 504-389-0286

IN DEPTH

Mediation in Louisiana Middle

Overview

Description and authorization. Under its CIRA plan, effective December 1, 1993, the
Middle District of Louisiana authorized a mediation program. The program, whose
purpose is to help parties overcome obstacles to effective negotiation, became effective
in September 1994. All civil cases are eligible for referral to mediation on consent of the
parties. In practice, the court does not refer student loan cases, bankruptcy appeals,
habeas corpus applications, Social Security claims, and most prisoner § 1983 cases. All
others are considered on a case-by-case basis. The court offers two mediation options.
Under the court’s pilot court-based program, fifteen mediators have been sworn in and
conduct sessions at no charge to the parties. The court may also refer cases to the Baton
Rouge Bar Association, where mediators are selected from the association’s roster and
charge s250 for up to five hours, with additional fees negotiated for longer sessions.
Both the court-based and association mediators may use shuttle diplomacy to facilitate
the process, but they do not offer an evaluation of the case or give a decision to the
parties. The mediation process in both programs is confidential.

Number of cases. Between September 1994, when the court’s mediation program was
implemented, and November 1994, approximately twenty cases were referred to media-
tion under the court-based program. Figures are not available for the number of cases
referred to the bar association program.

Case selection

Eligibility of cases. All cases are eligible for referral to mediation. It is used most often
in personal injury and contract disputes, as well as environmental, Title VII, mass torts,
and other more complex cases.

Although mediation is authorized for any civil case, student loan cases, bankruptcy
appeals, habeas corpus applications, Social Security claims, and most prisoner § 1983
cases are not referred.

Referral method. Any district or magistrate judge may refer a case to mediation on
consent of the parties. When a referral is made to the court-based program, the magis-
trate judge who directs the mediation program selects a mediator and a mediation or-
der is sent to the mediator and parties. Under the bar association’s mediation process,
an order is entered showing that the case is proceeding to mediation.

Opt-out or removal. The court may vacate any order of referral to a court-based
mediator. In cases referred to the bar association’s program, if mediation seems to be
lagging, the court can set a date for trial and thus prompt the parties to decide whether
to move forward with mediation.
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Scheduling

Referral. Most cases are referred to mediation after discovery has been completed; how-
ever, more parties are asking for mediation earlier, before hiring and deposing certain
types of experts.

Written submissions. The mediator may receive and consider affidavits, depositions,
and other forms of written evidence agreed to by the parties or deemed by the mediator
to be relevant and reliable. Position papers may be received in confidence. Timing for
submission of these papers is at the discretion of the mediator.

Mediation session. Currently, two to three months are allotted for completion of the
mediation process. In some cases, the magistrate judge who assigns the neutral sets the
date and time and finds an available mediator. In those instances, the time period can
be a few days or one or two months. In the court-based program, the mediation ses-
sions are scheduled in the courthouse, at the date and time selected by the magistrate
judge, if set by the magistrate judge, or by the mediator and parties. Under the bar
association’s program, the mediation sessions are conducted at a place and time mutu-
ally agreed to by the parties and mediator. If they cannot agree, the mediator selects the
location and sets the time.

Number and length of sessions. Usually only one day is allotted for the mediation
session. Normally, a session lasts three or four hours. More complex cases may require
two or three days.

Program features

Discovery and motions. In cases in which the parties consent to mediation to save dis-
covery costs, all discovery is stayed during the mediation process. In other cases, where
parties need additional discovery before mediation begins, the parties are permitted to
continue discovery. In every case, whether referred to the court’s program or the bar
association’s program, the court retains full control of the case.

Party roles and sanctions. Parties with settlement authority and their counsel are
required to attend all sessions. If an insurance company is a party and the representative
is out of state, the representative may be allowed to be available by telephone during the
mediation session. If only a board of directors can approve a final settlement, an attor-
ney may be permitted to have present a representative who can make a recommenda-
tion to the board for later approval. There is currently no policy on sanctions for those
who fail to attend.

Outcome. In the court-based program, the mediator files a certificate of completion
at the end of the mediation session. The certificate merely states that the session is com-
plete, whether a settlement was reached, and, if so, which party will be filing the motion
to dismiss.

In the bar association’s program, counsel for all parties must jointly do one of the
following within ten days of completion of the mediation conference: (1) If the media-
tion results in the settlement of all claims, the parties must file a joint motion for dis-
missal with the court. (2) If the mediation results in the settlement of a portion of the
claims, the parties must file a written report with the court describing the claims that
have been settled and the claims that remain so that the court can take appropriate
action. (3) If the mediation does not result in settlement of any claims, counsel for the
parties must file a written report with the court so the court can take appropriate ac-
tion. Within three days of completion of the conference, the mediator must file a writ-
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ten report with the Baton Rouge Bar Association and must mail a copy to each party or
its attorney of record and to the judge referring the case.

Confidentiality. Under the court-based program, the magistrate judge signs a
confidentiality order at the same time the mediation order is issued. The confidentiality
order is sent to the mediator, who signs it and has all persons attending the session sign
it before beginning the session. After the session is complete, the order is filed in the
record. It provides that all mediation proceedings, including private caucuses between
the mediator and a party, may not be reported, recorded, placed in evidence, made
known to the court or jury, or construed as an admission. The mediator may not dis-
cuss the merits of the case with the trial judge during or after mediation and may con-
verse with another mediator only after there has been a check for conflicts of interest.

Under the bar association’s program, there may be no ex parte communications be-
tween a mediator and any counsel or party on any matter related to the action except
for the process of scheduling or continuing the conference.

Neutrals

Qualifications and training. To qualify as a mediator in the bar association’s program,
the mediators must be members in good standing of the Baton Rouge Bar Association
and licensed to practice law in Louisiana by the Louisiana Supreme Court for at least
five years or have been engaged in legal scholarship or teaching for at least five years. No
mediation certification is required in the bar association’s program.

The mediators in the court-based program must meet the bar association’s
qualifications or be certified by the court. Attorney-mediators must have had no disci-
plinary actions against them in their areas of expertise. Three nonlawyer mediators
have volunteered for the program: two social workers and an engineer. All nonlawyer
mediators must be certified as mediators. Two attorneys with experience in mediation
have been allowed to participate without a certificate, but if the program continues, the
court expects to require all mediators to be trained and certified. The court will provide
training as funds allow.

Selection for case. The magistrate judge administering the court-based program se-
lects the mediator for the case. Under the bar association’s program, the association
provides each party with a list of five mediators selected from its master list. Within ten
days of receipt of the list, each party must strike two names from the list, then rank the
remaining three names in order of preference. The mediator with the lowest combined
score is appointed. If there is a tie and the parties cannot agree, the mediator is selected
by drawing lots. Parties also have the option of proceeding through an independent
ADR organization. Parties generally select mediators who have expertise in the subject
matter of the case.

Disqualification. Any person selected as a mediator may be disqualified for bias or
prejudice as provided in 28 U.S.C. § 144 and must be disqualified in any case in which
such action would be required of a justice, judge, or magistrate judge governed by 28
U.S.C. 8 455. If a party who believes an assigned mediator has a conflict of interest does
not bring it to the attention of the assigning judge within ten days of learning of the
source of the conflict, the party will be deemed to have waived objection. The mediator
has the same period of time to check for conflicts and decline the assignment.

Immunity. In the court-based program, a “hold harmless” clause is part of the
confidentiality agreement signed by all participants. Under the bar association’s pro-
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gram, the parties agree to hold harmless the mediator, the Baton Rouge Bar Associa-
tion, and the members of the Alternative Dispute Resolution Committee from any li-
ability in connection with the mediation proceedings.

Fees. In the court-based program, parties pay a $25 administrative fee directly to the
mediator to cover the mediator’s travel, telephone, and photocopying costs. Under the
bar association’s program, the parties equally share a $300 fee paid with the filing of the
application for mediation, of which sso is a nonrefundable administrative fee. The re-
maining $250 is the fee for all or any part of the first five hours of mediation. If the
session is longer, an additional fee is negotiated. If the case settles before the mediation
session, the $250 is refunded.

Program administration
The court-based program is administered by a magistrate judge. Other judges may refer
cases to the magistrate judge for referral to a mediator.

Western District of Louisiana

IN BRIEF

Process summary

Mediation and arbitration. In its CJRA plan, effective December 1, 1993, the Western
District of Louisiana encourages use of alternative dispute resolution but notes that the
court “will not establish formal procedures for mediation or arbitration.” The court
maintains a registry of mediators and arbitrators who volunteer to be on the list and
provide their services at fees they set. The registry is composed primarily of attorneys
but includes other professionals as well. If the parties to a case want to use ADR, they can
request the court’s list. The plan also authorizes judges to order nonbinding mediation
or arbitration in appropriate cases. No cases have voluntarily selected or been ordered
to mediation or arbitration.

Other ADR. Two of the court’s magistrate judges conduct summary jury trials, and
minitrials have been used in some cases. The court has also appointed special masters
for settlement purposes in appropriate cases.

Judicial settlement conferences. The court holds settlement conferences on request
by the parties.

Of note
Obligations of counsel. Attorneys must demonstrate in their case management state-
ment that they have discussed ADR with opposing counsel, and they must also be pre-
pared to discuss ADR options with the assigned judge. In addition, under the uniform
scheduling order instituted under the court’s CIRA plan, counsel must file an affidavit
with the clerk of court certifying that they have met to discuss settlement and stating
the date of the settlement discussions. Defense counsel must also attest that any settle-
ment offer made by the plaintiff was conveyed to the defendant.

Plans. The court’s CIRA committee is preparing a report for the court on how best to
communicate available ADR methods to litigants.
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For more information
Robert Shemwell, U.S. Magistrate Judge and Clerk of Court, 318-676-4225
Pam Mitchell, CJRA Staff Attorney, 318-670-4232

District of Maine

IN BRIEF

Process summary

ADR generally. Although the District of Maine has not established an ADR program, it
encourages participation in settlement efforts throughout the course of litigation. The
court has used minitrials and summary jury trials and will use other ADR techniques as
appropriate. At the Rule 16 conference, the judge explores ADR’s suitability with coun-
sel.

Judicial settlement conferences. Settlement is actively discussed at the final pretrial
conference, at which counsel are required to certify to the court that they have exchanged
written settlement proposals and responses in accordance with the court’s uniform sched-
uling order. Failure to comply with this requirement may result in sanctions. For cases
in which the trial would be a bench trial, a judge other than the trial judge conducts the
settlement conference. In appropriate cases, the judge may schedule an additional settle-
ment conference and require party representatives with settlement authority to attend.

Of note
Obligations of counsel. Attorneys are required to discuss ADR options with each other
and their clients and to demonstrate that they have done so; they must also be prepared
to address the case’s suitability for ADR with the assigned judge.

Plans. A subcommittee of the court’s CIRA advisory group is studying current ADR
use among federal practitioners. The results will inform the court’s consideration of
whether to establish formal court-based ADR programs.

For more information
William S. Brownell, Clerk of Court, 207-780-3356

District of Maryland

IN BRIEF

Process summary
ADR generally. The District of Maryland has not established ADR programs. In special
cases the court advises counsel of various ADR alternatives, such as summary jury trials
conducted by a judge.

Magistrate judge settlement conferences. Settlement conferences with the magistrate
judges are available to litigants in civil cases.
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Of note

Evaluation. As one of the ten comparison districts under the CJRA, the District of Mary-
land is part of the RAND study of the pilot and comparison districts, which will be
reported to Congress by the Judicial Conference in 1996.

For more information
Clarence Goetz, Chief U. S. Magistrate Judge, 410-962-4560
J. Frederick Motz, Chief U.S. District Judge, 410-962-0782

District of Massachusetts

IN BRIEF

Process summary

ADR generally. On April 29, 1994, the District of Massachusetts authorized referral to a
range of ADR processes, including early neutral evaluation, mediation, minitrial, and
summary jury trial. Litigants are encouraged to explore ADR early in the case and to
consider whether any of the authorized options are suited to the case. If the parties
choose one, the ADR sessions are conducted by neutrals selected from bar association
panels or by the judges. On request, the court provides parties with a list of private
providers of ADR services. Use of special masters in appropriate cases is also encour-
aged. Except for special masters and private providers of ADR services, all court-spon-
sored ADR is available at no charge to litigants. All processes are nonbinding, and most
entail no more than a three-to-four-hour session. Use of all ADR procedures is volun-
tary and requires the consent of all parties. From adoption of the court’s ADR programs
on April 29, 1994, through October 1994, approximately thirty cases were referred to
mediation.

Bar association summary trial procedure. Some of the court’s judges refer selected
cases to a summary trial procedure managed by the Boston Bar Association. Cases re-
ferred to summary trial are tried at the courthouse before a panel of three neutrals
appointed by the bar association and selected from its roster. The purpose of the proce-
dure is to provide parties a realistic assessment of the value of their case. The proceed-
ings include opening and closing statements by counsel and an overview of trial proofs.
Evidentiary and procedural rules are few and flexible, and the panel’s verdict is non-
binding. Summary trials typically last a half day and rarely more than one day. Sum-
mary trial proceedings are confidential and are not reported to the court.

Judicial settlement conferences. A settlement conference with a district or magistrate
judge, other than the one assigned to the case, may be conducted at any stage of the
litigation. The conference is usually requested by one or more of the parties or by the
judge to whom the action is assigned. The judge assumes a variety of roles at the confer-
ence, including meeting with the parties, promoting communications, offering an ob-
jective assessment of the case, and suggesting settlement options. In appropriate cases,
the judge may order that representatives of the parties with settlement authority be
present.
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Of note

Obligations of counsel. The court requires that counsel discuss ADR with opposing
counsel and address it in their case management statement. Counsel must also be pre-
pared to discuss the case’s ADR suitability with the assigned judge.

Information from court. The court has published a brochure, Alternative Dispute
Resolution Procedures for the District of Massachusetts, that describes the ADR programs
available to litigants through the court. The court encourages counsel to read the bro-
chure and discuss ADR options with their clients before appearing in court.

For more information
Helen Costello, Operations Manager, 617-223-9166

Eastern District of Michigan

IN BRIEF

Process summary
Case valuation (Michigan Mediation). In cases involving money damages only, judges
in the Eastern District of Michigan may order parties to participate in a case valuation
program administered by the nonprofit Wayne County Mediation Tribunal. See below.
Other ADR. No other ADR programs have been formally authorized by the Eastern
District of Michigan, although individual judges may authorize other types of ADR at
the request of the parties, and a general blessing of ADR is included in the court’s CIRA
plan, effective December 1, 1993.
Judicial settlement conferences. All judges are available to conduct settlement con-
ferences in the cases assigned to them and, on request of a colleague, in cases assigned to
others. Settlement conferences are held at the request of the parties at any time.

Of note
Obligations of counsel. Attorneys must be prepared to discuss the ADR options for their
case with the assigned judge.

Evaluation. The court conducted an evaluation in 1987. The report, Mediation in the
Federal Court System, was prepared by and is available from the court’s administrative
manager.

For more information
Judith K. Christie, Administrative Manager, 313-226-7802

INDEPTH

Case Valuation (Michigan Mediation) in Michigan Eastern

Overview

Description and authorization. Under Local Rule 53.1, the Eastern District of Michigan
provides a mandatory case valuation program known as Michigan Mediation. This pro-
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gram was first established twenty years ago by the state courts and is run by the Wayne
County Mediation Tribunal, a nonprofit corporation. The court has referred cases to
the program for more than ten years. According to the court, the name mediation is a
misnomer because the process is in essence an abbreviated hearing, which results in a
nonbinding case valuation. The assigned district or magistrate judge may refer to the
program any civil case in which the United States is not a party and the primary relief
sought is monetary. After discovery has been completed, parties meet with a panel of
three attorney-neutrals, who hear fifteen-minute presentations by each party and then
return a nonbinding evaluation of the case. Each party pays a $75 fee.

Number of cases. From January through September 1994, valuation hearings were
held in approximately 145 cases. During a comparable time period in 1993, 14% accepted
the valuation and settled.

Case selection

Eligibility of cases. The court may refer to the program any civil case in which the
United States is not a party and the relief sought is primarily money damages. The most
commonly referred cases are contract, personal injury, and civil rights cases. No case
types are presumed ineligible.

Referral method. District or magistrate judges may order cases to case valuation at
their own motion or at the request of one party. Parties may also stipulate to referral,
with the approval of the court. When a case is referred, an order of reference is sent to
the parties.

Opt-out or removal. Party objections to a referral order must be made within four-
teen days of the order and must be served on all parties. Referral is stayed pending the
decision on the objection.

Scheduling
Referral. Cases are referred to mediation after completion of discovery.

Written submissions. At least fourteen days before the hearing, each party must file
with the mediation clerk three copies of documents pertaining to the issues to be heard
and three copies of a concise summary setting forth that party’s factual and legal posi-
tion on the issues. One copy of the documents and summary must also be served on
each attorney of record. Failure to file the required materials or to serve copies on other
parties subjects the offending party to a $6o penalty, which the attorney may not charge
to the client without the client’s written consent.

Case valuation session. The brief hearings, called mediation sessions, are arranged
by the Wayne County Mediation Tribunal and are held at the tribunal’s office. Notifica-
tion must be sent to the parties at least forty-two days before the date set for the media-
tion hearing. The local rule does not specify a time period within which the mediation
session must be held.

Length of sessions. Presentations are generally limited to fifteen minutes per side. In
multiparty cases, some alterations in the time allotments may be made.
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Program features

Discovery and motions. Cases are referred to the program after completion of discov-
ery. Any remaining events in the case must proceed according to schedule during the
valuation process.

Party roles and sanctions. Parties are not required to attend and generally do not. If
they choose to attend, no testimony may be taken or permitted by any party.

Filing of award. Within fourteen days of the hearing, the panel must make a written
valuation of the case and provide it to each party. If the panel’s valuation is accepted by
all parties, judgment is entered by the court. If the panel’s valuation is rejected, the case
proceeds to trial.

De novo request. Parties have twenty-eight days from receipt of the written valuation
to file a written acceptance or rejection with the tribunal clerk. Failure to file a response
constitutes a rejection. If the party rejecting the valuation does not obtain a verdict at
trial that is more than 10% better than the valuation, that party must pay the other
party’s actual costs, which include “those costs and fees taxable in any civil action” and
may, “where permitted by law or upon consent of the parties,” include attorneys’ fees.

Confidentiality. Parties are not accorded any special confidentiality protections be-
yond those specified by Fed. R. Evid. 408.

Neutrals
Qualifications and training. Neutrals must have at least five years of litigation experi-
ence, membership in the Michigan State Bar for five years, and substantial trial and
personal injury experience representing both plaintiffs and defendants. No special train-
ing is required of neutrals. A brief orientation is offered to new members of the roster.
Selection for case. Unless the parties agree otherwise, a hearing panel is selected by
the Wayne County Mediation Tribunal from a roster of attorneys maintained by the
tribunal. Each panel is made up of an attorney from the plaintiff’s bar, the defense bar,
and an attorney not identified as either. In cases in which special expertise or particular
neutrals are desired, the parties may jointly request a “blue ribbon” panel and may se-
lect the panel members themselves from the tribunal’s roster or from other sources.
Disqualification. The rules for disqualification of a neutral are the same as the Michi-
gan state rule for disqualification of a judge.
Immunity. There is no explicitly authorized immunity protection for the neutrals.
Fees. Each party pays a $75 fee to the Mediation Tribunal. The tribunal pays the me-
diators. If the parties suggest a “blue-ribbon panel” of particular neutrals, they pay the
selected neutrals at the market rate.

Program administration

The program is administered by the staff of the Wayne County Mediation Tribunal.
Referrals are sent directly to the tribunal by the judges. Case valuations are returned to
the administrative manager in the Eastern District’s clerk’s office, who logs the results
and forwards the information to the referring judge.
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Western District of Michigan

IN BRIEF

Process summary

ADR generally. Local Rule 41, adopted in 1983, states that “[t]he judges of this District
favor initiation of alternative formulas for resolving disputes, saving costs and time,
and permitting the parties to utilize creativity in fashioning non-coercive settlements.”
The rule also established a Committee on Procedures and Standards in Alternative
Methods of Dispute Resolution, made up of attorneys, with the chief judge or a desig-
nee serving ex officio. As one of the demonstration districts designated by the CIRA to
experiment with differentiated case management, the court’s ADR programs are part of
a comprehensive case management system.

Case valuation (Michigan Mediation). Since 1983, Local Rule 42 has authorized an
ADR process that resembles an arbitration hearing and provides a valuation of the case.
See below.

Arbitration. The Western District of Michigan is one of ten courts authorized by 28
U.S.C. 88 651-681 to mandatorily refer certain classes of cases to nonbinding court-
annexed arbitration. See below.

Voluntary facilitative mediation. The Western District of Michigan has adopted a
facilitative mediation program, effective January 1,1996. See below.

Judicial settlement conferences. Since 1983, pursuant to Local Rule 45, the court may
hold a settlement conference in any civil case. Settlement options are discussed at the
initial case management conference and, where the judge believes a judicial settlement
conference would be helpful, a referral is entered onto the scheduling order. The district
judge may conduct the conference or, as is the usual practice, may refer the case to a
magistrate judge. The judges vary in the submissions they require before the confer-
ence, but customarily they order plaintiffs and defendants to be present. Between Janu-
ary and September 1994, 147 cases were referred to judicial settlement conferences.

Summary jury and bench trials, mini-hearings, and early neutral evaluation. Local
Rule 44, adopted in 1983, authorizes use of summary jury trials, mini-hearings, and
early neutral evaluation. Cases may be referred to these procedures, as well as to sum-
mary bench trials, by stipulation of the parties with approval of the court, on motion by
a party with notice to opposing parties, or on the court’s own motion. The judges and
parties fashion these procedures in the way they believe is appropriate for the case. Each
of these procedures is used in only a small number of cases each year. From January
through September 1994, no cases were referred to summary jury or bench trials or to a
mini-hearing. Thirteen cases were referred to early neutral evaluation.

Appointment of special master. The court’s CJRA plan and Fed. R. Civ. P. 53 authorize
the use of a single neutral who meets with the parties to facilitate settlement. Complex
civil cases requiring specialized knowledge—for example, environmental or patent
cases—are the types of cases generally referred.

Of note
Obligations of counsel. Attorneys must be prepared to discuss ADR options with the
judge and must discuss in the case management statement whether ADR is suitable for
the case.
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Information from court. The court’s brochure, Your Day in Court: The Federal Court
Experience, includes a brief description of the ADR procedures used by the court.

Evaluation. The court’s mandatory arbitration program was included in the Federal
Judicial Center’s evaluation of the ten mandatory arbitration programs, Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter 1990). The court’s current programs are included in the Center’s ongoing study of
the five CJRA demonstration districts, which will be reported to Congress by the Judicial
Conference in 1996.

For more information
Richard A. Enslen, Chief U.S. District Judge, Chair, Judges’ ADR Committee, 616-343-7542
Hugh W. Brenneman, Jr., U.S. Magistrate Judge, Court ADR Coordinator, 616-456-2568

IN DEPTH

Case Valuation (Michigan Mediation) in Michigan Western

Overview

Description and authorization. In 1983, the Western District of Michigan, through Lo-
cal Rule 42, established a procedure that is similar to arbitration but is referred to by the
court as mediation. To distinguish the procedure from true mediation, it is often re-
ferred to as Michigan Mediation or case valuation. The program, which was first estab-
lished twenty years ago in the state courts and then adopted by the federal district courts
in Michigan, is currently the most popular form of ADR in the Western District of Michi-
gan. In cases referred to the program, counsel present their case to a panel of three
neutrals (called mediators), who render an evaluation based on counsels’ arguments
and evidence. All civil cases are eligible and may be referred by stipulation of the parties
with court approval, by motion of one party with notice to the other, and by the court’s
own motion. Referral is mandatory in cases whose sole basis of jurisdiction is diversity
and for which the rule of decision is supplied by Michigan tort or medical malpractice
law. Each party pays a fee of s150 to the mediators.

Number of cases. Between January and September 1994, 127 cases were referred to
case valuation.

Case selection

Eligibility of cases. Any civil action or part thereof is eligible for referral to case valua-
tion. Referral is mandatory in (1) all actions alleging medical malpractice under the
Michigan Medical Malpractice Mediation Act (Michigan Comp. Laws 88 600.4901—4923)
and (2) all cases based on Michigan tort law under the Michigan Tort Mediation Act
(Michigan Comp. Laws 88 600.4951—4969). The following matters are generally not
referred to the program: prisoner civil rights actions brought pursuant to 42 U.S.C. §
1983; petitions for writs of habeas corpus; § 2255 cases; bankruptcy appeals; and Social
Security and student loan cases.

Referral method. A case may be selected for referral by stipulation of the parties with
approval of the court, on motion of a party with notice to the opposing party, or on the
court’s own motion without notice to any party. The court’s ADR options are discussed
at the initial Rule 16 conference, and a referral to the case valuation process is entered
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into the case management order if it is deemed appropriate. At the same time, an order
is entered setting out (1) the deadline for notifying the court’s ADR clerk of the selection
of the neutrals, (2) the date, time, and place of the hearing, and (3) the deadline by
which the session must be held.

Opt-out or removal. Parties’ objections to referral must be made within ten days of
the date of the court’s order. A copy of the motion for reconsideration must be served
on opposing counsel and the court. The ADR process is stayed pending decision on the
motion unless otherwise ordered by the court.

Scheduling
Referral. The referral most frequently occurs at the initial scheduling conference, in
cases mandatorily referred under Michigan law as well as in cases selected by other
procedures.

Discovery and motions. Selection of a case for the ADR process has no effect on the
normal progress of the case toward trial.

Written submissions. At least ten business days before the session, parties must pro-
vide to each neutral and opposing counsel all documents on questions of liability and
damages, including all medical reports, bills, records, photographs, and any other docu-
ments supporting the party’s claim, including a summary or brief of factual and legal
positions. A fee of $60 is assessed (s2o for each neutral) if a party fails to submit docu-
ments by the time designated.

Valuation hearing. The time frame for completion of the ADR process is established
in the case management and referral orders and is monitored by the ADR clerk. The ADR
clerk sets the date, time, and place for the hearing if the parties fail to make their own
arrangements. At least thirty days before the hearing date, the ADR clerk sends notice of
the hearing to all counsel and the mediators, indicating deadlines for submission of fees
and proof of service of the written submissions, as well as the date, time, and place of
the hearing.

Length of hearing. Presentations to the panel are limited to thirty minutes per side
unless there are multiple parties or unusual circumstances. Generally only one session
is held.

Program features

Party roles and sanctions. Pursuant to Local Rule 42, parties are required to attend the
hearing unless excused by the panel chair. When scars, disfigurement, or other unusual
conditions exist, they may be demonstrated to the panel in person; however, no testi-
mony may be taken from any party. In practice, the parties are almost always excused
from appearing at the hearing.

Filing of award. Within ten days of the hearing, the panel must notify each counsel in
writing of its valuation of the case, including all fees, costs, and interest. The award may
be rendered by any two of the three mediators. Within twenty-eight days of the date of
the valuation, each party must submit to the ADR clerk a written acceptance or rejection
of the valuation. If all parties accept the valuation, the award is entered on the docket
unsealed, and the plaintiff’s counsel is directed to prepare for submission to the court a
judgment consistent with the valuation and approved by opposing counsel. If any party
rejects the valuation, the docket notes that the outcome is sealed.
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De novo request. If a party rejects the valuation award, it must do so in writing within
twenty-eight days of the mailing of the award. If the award is unanimous and the defen-
dant accepts it but the plaintiff rejects it, the plaintiff must, to avoid payment of actual
costs to the defendant, obtain a trial verdict that is more than 10% greater than the
valuation. If the award is unanimous and the plaintiff accepts it but the defendant re-
jects it, the defendant must, to avoid payment of actual costs to the plaintiff, obtain a
trial verdict that is more than 10% less than the valuation. If the panel decision is not
unanimous and both parties reject the valuation and the trial verdict is not more than
10% above or below the valuation, the defendant must pay actual costs if the trial ver-
dict is more than 10% above the valuation, and the plaintiff must pay actual costs if the
trial verdict is more than 10% below the valuation. A party against whom actual costs
are awardable under Local Rule 42 forfeits the right to tax costs otherwise collectable by
that party. (See Local Rule 42 for discussion of Sixth Circuit and other laws regarding
taxing of costs and fees as sanctions in this procedure.)

Confidentiality. Statements by counsel and the brief or summary of factual and legal
positions prepared by the parties are not admissible in any court or evidentiary pro-
ceeding. If the valuation of the panel is rejected, the ADR clerk places all documentsin a
sealed envelope before forwarding them to the clerk of court for filing. Neither the
parties nor their lawyers may reveal the award to the judge in a nonjury case.

Neutrals

Qualifications and training. An individual must be certified by the chief judge for in-
clusion on the court’s roster. To be certified, an individual (1) must have been a member
of the state bar for at least five years, (2) must be admitted to practice in the court, and
(3) must be determined by the judges to be qualified to perform the duties of an ADR
neutral.

Selection for case. The hearing is conducted by three lawyers. A list of neutrals (called
mediators by the court) is maintained in the clerk’s office. When a case is referred to
case valuation, counsel for the plaintiff(s) and defendant(s) each select one neutral from
the list. The third neutral is chosen by agreement of counsel. If they cannot agree, the
other two neutrals select the third. If the neutrals decline to select the third, or if any
party fails to choose an ADR neutral, the ADR clerk makes the selection and provides
written notice to the parties. Notwithstanding these provisions, the judge assigned the
case may select the third neutral, who may be someone not on the court’s list and may
be a magistrate judge of the district.

Disqualification. No person may serve as a neutral in an action in which any of the
circumstances specified in 28 U.S.C. 8 455 exist or may in good faith be believed to exist.

Immunity. The court is unaware of any claims against a neutral in this district. Not-
withstanding, the court would rely on present case law, such as Wagshal v. Foster, 28 F.3d
1249 (D.C. Cir.1994) (court-appointed mediator or neutral case evaluator has absolute
quasi-judicial immunity when performing official duties).

Fees. The parties pay the neutrals’ fees, which are $so per neutral per party, payable
within ten days of the mailing of the notice of the hearing. An additional fee of $20 per
neutral is assessed against a party who fails to pay the fee within the time designated. If
notice of settlement is given to the ADR clerk at least ten days before the hearing date,
the fees are returned to the parties.
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Program administration

This ADR process is administered by the clerk’s office. Problems that may arise are ini-
tially handled by the ADR deputy clerk, with assistance provided as needed by the court’s
ADR coordinator.

Arbitration in Michigan Western

Overview

Description and authorization. The arbitration program in the Western District of
Michigan, which was implemented in 1985, is one of ten mandatory arbitration pro-
grams authorized under 28 U.S.C. 88§ 651—-658. Arbitration was at one time used exten-
sively, but after the court implemented its CIRA plan on September 1, 1992, the number
of cases referred to the arbitration program fell dramatically because the time needed
to arbitrate a case does not fit well into the timeline of most of the differentiated case
management tracks now in use by the court. Consequently, arbitration is now a volun-
tary procedure and is one among several ADR options offered by the court. Local Rule
43 describes the court’s arbitration procedures. Eligible cases include most civil cases,
except certain case types specified by the rule. Referrals are made at the initial schedul-
ing conference. The procedure involves a formal hearing before a single arbitrator at
which testimony is taken and arguments presented. The court pays the arbitrator’s fee.

Number of cases. Between January and September 1994, nine cases were referred to
arbitration.

Case selection

Eligibility of cases. Almost all civil cases are eligible for participation in arbitration. The
following matters may not be referred: cases seeking money damages greater than
$100,000, exclusive of punitive damages, interest, costs, and attorneys’ fees (except by
stipulation of the parties that the award may exceed $100,000); Social Security cases;
pro se civil rights cases; any case based on an alleged violation of a right secured by the
U.S. Constitution; or any case for which jurisdiction is based in whole or in part on 28
U.S.C. 8 1343.

Referral method. Under the original mandatory program, eligible case types were
automatically referred to arbitration by the clerk within sixty days of the last responsive
pleading. Under the new voluntary program, the court’s ADR options are discussed at
the initial Rule 16 conference, and, if appropriate, a referral to arbitration is included in
the case management order and a separate order is issued referring the case to the arbi-
tration track. Thirty days after entry of the orders, the ADR clerk sends a notice of refer-
ral to all counsel.

Opt-out or removal. Once referred to arbitration, a party may seek to remove a case
from the arbitration track by motion at any time during the arbitration process.

Scheduling
Referral. Referrals are made at the initial scheduling conference.

Discovery and motions. Discovery is limited to 120 days from the filing of the last
responsive pleading. The time taken to dispose of certain motions (to dismiss, for judg-
ment on the pleadings, to join parties, and for summary judgment) is not charged against
the 120 days allowed for discovery.
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Written submissions. At least ten business days before the hearing, a summary of
factual and legal positions, together with copies of all documents on questions of liabil-
ity and damages, must be submitted to the arbitrator and opposing counsel. Docu-
ments must include all medical records, bills, photographs, and any other document
supporting the party’s claim. Failure to provide documents within the time designated
results in an assessment of $60, payable to the arbitrator or to the court.

Arbitration hearing. The arbitration hearing must take place within 180 days of filing
of the last responsive pleading, unless the arbitration period has been stayed by the
filing of motions. Hearings may be held at any location within the district designated by
the arbitrator, including any courtroom or other room in the federal, state, or county
courthouses. The court’s ADR clerk arranges the date, time, and location of the hearing
and sends notices of the hearing after the arbitrator has been selected and before the
end of discovery.

Length of hearing. Each party is given two and a half hours to present its case.

Program features

Party roles and sanctions. Each individual party must attend the hearing in person.
Each party that is a corporation, governmental body, or other entity must be repre-
sented by an officer or person with complete settlement authority. The court’s rules do
not specify whether or what type of sanctions might be imposed for failure to comply
with the attendance and other requirements.

Filing of award. The arbitrator should announce the award to the parties at the close
of the hearing, but in any event must file an award with the ADR clerk within ten days
after the hearing. The clerk serves copies on the parties. If a demand for trial de novo is
not made within thirty days of the filing of the award, the award becomes the judgment
in the case. The award is sealed unless it becomes the judgment.

De novo request. Within thirty days of filing the arbitration award, any party may
demand a trial de novo. The requesting party must post a bond equal to the amount the
court paid the arbitrator. Once the matter is resolved, if the party requesting trial de
novo has failed to better its position by 10% or more, the bond is forfeited to the court,
unless the court finds the party had just cause to request the trial de novo. In cases
where the parties have consented to the arbitration process, the court may also assess
against the requesting party the opposing party’s costs under 28 U.S.C. § 1920 and rea-
sonable attorney’s fees if (1) the requesting party fails to obtain judgment, exclusive of
interest and costs, that is substantially more favorable than the arbitration award and
(2) the court determines that the party’s request for trial de novo was made in bad faith.

Confidentiality. There may be no ex parte communication between the arbitrator or
any counsel or parties except to schedule or continue a hearing. The contents of the
award must not be made known to the judge assigned to the case except as allowed by
28 U.S.C. § 654(b). No evidence of or concerning the arbitration hearing may be admit-
ted at the trial de novo except by stipulation or as provided by 28 U.S.C. § 655(C).

Neutrals

Qualifications and training. An individual must be certified by the chief judge for in-
clusion on the court’s roster of arbitrators. To be certified, an individual must have been
a member of the state bar for at least five years, must be admitted to practice in this
court, and must be determined by the judges to be qualified to perform the duties of an
arbitrator. The arbitrators were trained when the program was implemented in 1986.
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Selection for case. When a case is referred to arbitration and before the arbitration
discovery period is over, the ADR clerk gives each party a list of arbitrators whose names
have been drawn at random from the court’s roster of arbitrators. The list includes one
more name than there are parties to the case. Each party must strike one name. Barring
any conflict of interest, the remaining name is appointed the arbitrator.

Disqualification. No person may serve as an arbitrator in an action in which any of
the circumstances specified in 28 U.S.C. § 455 exist or may in good faith be believed to
exist.

Immunity. The court is unaware of any claims against a neutral in the district. Not-
withstanding, the court would rely on existing case law, such as Wagshal v. Foster, 28 F.3d
1249 (D.C. Cir.1994) (court-appointed mediator or neutral case evaluator has absolute
quasi-judicial immunity when performing official duties).

Fees. The court pays the arbitrator a fee of $250, plus expenses and mileage, per case.

Program administration

The arbitration program is administered by the clerk’s office. Problems that may arise
in cases are initially handled by the ADR deputy clerk, with assistance provided as needed
by the court’s ADR coordinator.

Voluntary Facilitative Mediation in Michigan Western

Overview

Description and authorization. The Western District of Michigan adopted a facilitative
mediation program on July 7, 1995. The program, effective January 1, 1996, is a flexible,
nonbinding dispute resolution process in which an impartial third party facilitates ne-
gotiations among the parties to help them reach settlement. The mediator, who may
meet jointly or separately with the parties, serves as a facilitator only and does not de-
cide issues or make findings of fact. Most civil cases are eligible for facilitative media-
tion, but referral is made only with consent of all parties, who equally share the mediator’s
normal hourly fee. The court’s program has not yet been incorporated into local rules
but is described in a handout, Voluntary Facilitative Mediation Program Description.
This program is distinguished from the court’s hybrid process known as Michigan Me-
diation, which is an evaluative form of ADR.
Number of cases. Information is not yet available.

Case Selection

Eligibility of cases. All civil cases are eligible for voluntary facilitative mediation except
prisoner civil rights complaints, habeas corpus, Social Security cases, and § 2255 mo-
tions.

Referral method. In preparation for the initial Rule 16 scheduling conference, parties
are encouraged to discuss the use of alternative dispute resolution and to indicate their
preference in the joint status report. If the district or magistrate judge is satisfied that
the selection of facilitative mediation is purely voluntary and has the full approval of all
parties, the judge incorporates their selection into the case management order. After the
parties have selected a mediator, the judge issues an order of referral.

Opt-out or removal. Opt-out and removal procedures are not necessary, as referral is
made only with the consent of all parties.
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Scheduling
Referral. Referral is made at the time of the initial Rule 16 scheduling conference.

Written submissions. Not less than seven calendar days before the initial mediation
session, each party must provide the mediator with a concise memorandum of no more
than ten double-spaced pages, setting forth the party’s position on the issues to be re-
solved in mediation, including damages and liability. The mediator may distribute the
party’s memorandum to other parties.

Mediation session. Within fourteen days of issuance of the referral order, the media-
tor consults with the parties, sets a time and place for the mediation session, and sends
a notice of hearing to all parties and the ADR clerk. Sessions may be conducted at the
courthouse, mediator’s office, or any other location agreed to by the parties. The me-
diator determines the length and timing of the sessions and the order in which issues
are presented The initial mediation session is held within sixty days of the referral or-
der, but the mediation process may continue as long as the parties consider it useful.

Number and length of sessions. The mediation process may involve one or several
sessions, depending on the needs of the case.

Program features

Discovery and motions. Any case referred to mediation continues to be subject to man-
agement by the assigned judge. Unless otherwise ordered, parties are not precluded
from filing pretrial motions or pursuing discovery.

Mediation assessment. The court assesses parties a fee of sso per referral, of which
$25 is paid by the plaintiff(s) and $25 by the defendant(s). The fees are deposited into
the Voluntary Facilitative Mediation Training Fund. In the instance of a pro bono me-
diation, the assessment is waived.

Party roles and sanctions. Parties or individuals with settlement authority are re-
quired to attend the mediation session. The court’s program description does not ad-
dress the question of sanctions for noncompliance with this or other mediation re-
quirements.

Outcome. If settlement is reached the mediator helps the parties draft a settlement
agreement, as well as a stipulation and proposed order to dismiss, which is filed with the
court. If settlement is not reached, the parties have seven calendar days to inform the
mediator whether they want to continue with the mediation process. Within ten calen-
dar days of completing mediation, the mediator must file a brief report with the ADR
clerk and send copies to all the parties. The report indicates who participated in the
mediation session and whether settlement was reached.

Confidentiality. Information disclosed during any mediation session may not be dis-
closed to any other party without consent of the party disclosing the information. All
mediation proceedings are considered to be compromise negotiations within the mean-
ing of Fed. R. Evid. 408.

Neutrals

Qualifications and training. To be considered for certification for the court’s roster, an
attorney must have a minimum of five years of practice, be an active member of the
court’s bar, have general peer recognition for his or her expertise, demonstrate an inter-
est in the program, and display attributes that make it likely he or she will be successful,
such as (1) the ability to listen actively; (2) the ability to analyze problems, identify and
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separate the issues involved, and frame these issues for resolution or decision making;
(3) the ability to use clear, neutral language; (4) sensitivity to strongly felt values of the
disputants; (5) ability to deal with complex factual materials; (6) an overt commitment
to honesty, dignified behavior, respect for the parties, and an ability to create and main-
tain control of a diverse group of disputants; (7) the ability to identify and to separate
the neutral’s personal values from issues under consideration; and (8) the ability to
understand power imbalances. A committee of attorneys has been appointed by the
court to help select and certify mediators.

The court sponsors periodic training sessions for new mediators and refresher train-
ing for currently certified mediators. Certified mediators must complete at least sixteen
hours of training either sponsored or approved by the court and serve as a co-mediator
in at least one case. The court may also ask mediators to attend periodic refresher semi-
nars sponsored by the court.

Each mediator is assessed an initial fee of $100 for certification and thereafter an
annual fee of $25 for recertification. The funds are held by the court in a separate ac-
count for training mediators, court personnel, and judicial staff and for education of
the public and bar.

Selection for case. Within ten calendar days of issuance of the case management or-
der, the parties must jointly choose one mediator from the list of court-certified media-
tors. The list discloses each mediator’s hourly fee. When the parties agree on a mediator,
the plaintiff is responsible for notifying the ADR clerk of the selection. If the parties
cannot agree, they must notify the ADR clerk, who then makes the selection. The ADR
clerk notifies the mediator and requests a check for potential conflicts of interest. If the
mediator notifies the ADR clerk of a conflict, the clerk either selects an alternate media-
tor or asks the parties to make a new selection. Once a mediator has been selected, the
ADR clerk notifies the judge assigned to the case, who issues an order of referral for
facilitative mediation. A mediator may decline to serve after completing five or more
mediations in a given calendar year. The court expects a mediator to serve in a pro bono
capacity once each calendar year, but any further requests for pro bono appointment
may be declined.

Disqualification. No person may serve as a mediator in any action in which any of
the circumstances specified in 28 U.S.C. § 455 exist or in good faith are believed to exist.

Immunity. The court considers certified mediators to be officers of the court and
therefore entitled to quasi-judicial immunity.

Fees. Mediators are paid their normal hourly rate, divided equally by the parties, and
are responsible for billing the parties directly. In the event of noncompliance, the me-
diator may petition the district or magistrate judge for an order directing payment of
his or her fees.

Program administration

The mediation program is administered by the clerk’s office. Any problems that arise in
the course of a mediation session are brought initially to the ADR clerk. The ADR clerk
also collects data about the efficacy of the program and reports to the court on a regular
basis.
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District of Minnesota

IN BRIEF

Process summary

Magistrate judge settlement conferences. In the District of Minnesota, which is cur-
rently revising its local rules, proposed Local Rule 16.5 states that within the thirty-day
period before trial, a settlement conference must be held in all civil cases except Social
Security appeals and habeas corpus petitions. Trial counsel for each party as well as a
party representative with full settlement authority are required to attend each settle-
ment conference. The court may require additional settlement conferences at any other
appropriate time during the pretrial period.

Although this rule has not yet been adopted, some magistrate judges have for many
years routinely conducted settlement conferences. These conferences are scheduled at
any time a district or magistrate judge decides it might be useful and do not stay any
other proceedings in the case. Parties are generally notified by a letter or a formal notice
issued by the magistrate judge. Some magistrate judges require the parties to meet be-
fore the settlement conference and to report in writing where they stood before the
meeting and where they stand after it. Plaintiffs must also submit a written settlement
demand and defendants must respond in writing. Participation in a settlement confer-
ence is mandatory, and all parties, as well as insurance representatives, must attend the
conference. A mediation model is followed in the sessions, with both joint sessions and
private caucuses held. Confidentiality is governed by Fed. R. Evid. 408. After the confer-
ence, only a minute order is filed indicating whether settlement occurred. Since January
1, 1994, the magistrate judges have conducted settlement conferences in hundreds of
cases.

Other ADR. Parties may be ordered by the assigned judge to participate in other non-
binding dispute resolution programs before a district or magistrate judge, such as sum-
mary jury trials and nonbinding arbitration. The court may also order parties to use
nonbinding ADR procedures conducted by a nonjudge neutral. In such instances, the
parties may be ordered to bear the reasonable costs incurred by the ADR process as
allocated by the court.

Of note
Obligations of counsel. Attorneys must discuss ADR with each other and must address
in their joint case management plan whether and how ADR should be used in their case.
Information from court. The court is preparing a booklet for federal court litigants
that outlines ADR options and defines ADR terms. The parties and counsel will be re-
quired to sign an acknowledgment stating that they have read and understand the book-
let.
Plans. The court will consider and experiment with any ADR proposals that appear to
have merit.

For more information

Francis E. Dosal, Clerk of Court, 612-290-3944
Franklin L. Noel, U.S. Magistrate Judge, 612-290-3181
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Northern District of Mississippi

IN BRIEF

Process summary
ADR generally. The CJRA plan in the Northern District of Mississippi, effective January
1, 1994, encourages use of ADR in appropriate cases. The judges are authorized to in-
quire about ADR at the initial case management conference, and counsel must be pre-
pared to advise the court of their positions on ADR. Magistrate judges generally conduct
the initial case management conference and usually make a finding on the record of
whether ADR is appropriate. The clerk of court maintains a list of private ADR providers
for cases referred to mediation and arbitration. If an ENE or settlement conference is
considered appropriate, the court conducts the conference in the ordinary course of the
case management conference or pretrial conference. Summary jury and bench trials,
minitrials, and settlement weeks are also authorized by the plan.

Judicial settlement conferences. The magistrate judges routinely discuss settlement
at the final pretrial conference and may initiate settlement discussions at earlier stages
in the case if appropriate.

For more information
Norman L. Gillespie, U.S. Magistrate Judge and Clerk of Court, 601-234-1971

Southern District of Mississippi

IN BRIEF

Process summary

ADR generally. In its CJRA plan, effective January 1, 1994, the Southern District of Mis-
sissippi encourages ADR use in appropriate cases. The court has not established a for-
mal ADR program but provides interested parties with information about ADR resources
in the community.

Judicial settlement conferences. The court has authorized mandatory settlement con-
ferences. The initial settlement conference is held at the case management conference.
Counsel may request at any time thereafter that the magistrate judge assigned to the
case schedule a settlement conference.

Of note
Obligations of counsel. Attorneys must discuss ADR with opposing counsel and must
be prepared to discuss ADR with the judge. Counsel are also required to discuss in their
case management plan whether ADR would be suitable for their case and to demon-
strate that they have discussed ADR with opposing counsel.

Information from court. The clerk’s office maintains a list of ADR resources available
in the community.
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For more information

Alfred G. Nicols, Jr., U.S. Magistrate Judge, 601-965-4525
John Roper, U.S. Magistrate Judge, 601-432-8612

James C. Sumner, U.S. Magistrate Judge, 601-965-4292

Eastern District of Missouri

IN BRIEF

Process summary

Mediation. In the Eastern District of Missouri, the CJRA plan, effective January 1, 1994,
and the court’s General Order Pertaining to Alternative Dispute Resolution Procedures
authorize mediation for most civil actions. See below.

Early neutral evaluation (ENE). Under the court’s CIRA plan and its General Order
Pertaining to Alternative Dispute Resolution Procedures, a judge may refer any civil
case to early neutral evaluation. See below.

Other ADR. The court has used special masters for settlement in appropriate cases.

Judicial settlement conferences. On an ad hoc basis, the judges refer cases to settle-
ment conferences.

Of note

Obligations of counsel. Attorneys must familiarize themselves with the court’s ADR

programs and be prepared to discuss ADR options with the judge. They must also dis-

cuss in the case management statement whether ADR is suitable for their case.
Information from court. The court encourages attorneys to familiarize themselves

with its General Order Pertaining to Alternative Dispute Resolution Procedures. The

court also provides an ADR procedures manual.

For more information
Sherry Compton, DCM/ADR Coordinator, 314-539-7589
Jim Woodward, Chief Deputy Clerk, 314-539-7363

INDEPTH

Mediation in Missouri Eastern

Overview

Authorization and description. The Eastern District of Missouri’s CIRA plan, effective
January 1,1994, and its General Order Pertaining to Alternative Dispute Resolution Pro-
cedures authorize the court’s mediation program, an informal nonbinding dispute reso-
lution process in which an attorney-neutral facilitates negotiations among the parties
to help them reach a settlement. The program became operational on October 17,1994.
Most civil case types are eligible for referral to mediation, which may be ordered sua
sponte by the judge, at the request of one party, or on stipulation of all parties. Any civil
action may be referred to mediation, but the court generally will not select cases that are
typically resolved without a hearing.
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Number of cases. Between mid-October 1994, when the program became operational,
and mid-December 1994, three cases were referred to mediation.

Case selection

Eligibility of cases. Most civil cases are eligible for referral to mediation. Particularly
suitable are personal injury, products liability, and routine diversity cases; disputes in-
volving long-term relationships; and environmental and regulatory disputes.

The court does not refer to mediation cases that would ordinarily be resolved with-
out a hearing: appeals from rulings of administrative agencies, habeas corpus and ex-
traordinary writs, bankruptcy appeals, Social Security cases, and prisoner civil rights
cases. Cases that may also be considered unsuitable include those involving substantial
issues of public policy, multiple parties, or esoteric or unsettled legal issues.

Referral method. Cases may be referred to mediation by the court on its own motion,
on the motion of any party, or by stipulation of the parties. The court enters an order of
referral, which includes a maximum number of days in which the parties must con-
clude the ADR process.

Opt-out or removal. The mediator may terminate the mediation session if the case
seems inappropriate for mediation.

Scheduling
Referral. Referral may be made at any time appropriate to the case but normally occurs
at the Rule 16 conference.

Written submissions. Seven days before the first meeting or conference, each party
must provide the mediator and serve on all parties a summary of disputed facts and a
discussion of its position on liability and damages. These documents are not court docu-
ments and are not filed in the record of the case.

Mediation session. The order of referral includes a maximum number of days in
which the parties must complete the mediation process. The designated lead counsel is
responsible for coordinating the date, time, and location of the initial conference, in
consultation with the mediator and parties. Parties are entitled to at least fourteen days’
notice of the first conference. Subsequent sessions are scheduled by the mediator in
consultation with the parties. If the parties request that the conference be held in the
courthouse, the clerk will make space available.

Number and length of sessions. The number and duration of the mediation sessions
are determined by the mediator in consultation with the parties.

Program features

Discovery and motions. Unless otherwise ordered by the court, referral to mediation
does not suspend other action in the case, and no scheduled dates for submissions or
other pretrial events may be delayed or deferred, including the date of trial.

Party roles and sanctions. Unless excused by the judge, the attorney primarily re-
sponsible for the case must attend the mediation conference. Parties and corporate rep-
resentatives and insurers who have authority to settle must also attend. Willful or neg-
ligent failure to attend must be reported to the court by the mediator in a compliance
report, and sanctions may be imposed by the assigned judge. The judge may also im-
pose sanctions for the failure of a party, its representatives, or counsel to proceed or
participate in good faith in any other aspect of the mediation process.
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Mediator’s assessment report. A mediator is not required to provide the parties with
written recommendations but may, at his or her discretion, offer an assessment report
and a recommended settlement. This report may not be filed with the clerk or provided
to the judge, but counsel must transmit it promptly to their clients.

Outcome. If the session concludes without settlement of any part of the case, the
mediator must promptly file a written certification with the clerk, indicating whether
there has been compliance with the judge’s referral order. If the parties reach an agree-
ment, a written settlement or a stipulation signed by all parties and counsel is filed with
the court, and a copy is sent to the mediator within fourteen days of the last session.

Confidentiality. The mediation session is private. All written and oral communica-
tions made or disclosed to the mediator are confidential and may not be disclosed by
the mediator, any party, or any other participant unless agreed on in writing. The me-
diator may not be called as a witness in any proceeding by any party or the court.

Neutrals

Qualifications and training. A candidate may be certified by the court as a neutral if he
or she (1) has been admitted to the bar of the highest court of any state or the District of
Columbia for at least five years and is a member in good standing, and (2) has com-
pleted a training course sponsored by the district court or a training program of at least
sixteen hours provided by any sponsor accredited under Missouri Supreme Court Rule
15.04. In exceptional circumstances, an individual who does not meet these criteria may
be approved for appointment to a particular case with the consent of the parties and the
court.

Selection for case. Within ten days of the entry of order of referral to mediation, the
parties must select a mediator from the court’s list of certified neutrals and notify the
clerk in writing of their choice. If they cannot agree, the clerk selects the mediator. In
consultation with the parties, the judge may also appoint a person from the list who has
special subject matter expertise or designate a mediator who is not on the list. The clerk
sends notice of appointment to the mediator.

Disqualification. A mediator may be disqualified for bias or prejudice as provided in
28 U.S.C. § 144 and must be disqualified in any case in which such action would be
required by a justice, judge, or magistrate judge governed by 28 U.S.C. § 455.

Immunity. Immunity is not provided in the rules, but neutrals on the court’s panel
have been advised of the holding in Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir.1994) (court-
appointed mediator or neutral case evaluator has absolute quasi-judicial immunity when
performing official duties).

Fees. The cost of the mediator’s service is borne equally by the parties at the rate or
fee stated in the mediator’s fee schedule. The court reserves the right to review the
reasonableness of the fee and to enter an order modifying it. A party may obtain ap-
pointment of a mediator who has agreed to serve pro bono if the party demonstrates to
the judge a financial inability to pay a fee. The list of certified neutrals maintained by
the clerk indicates which neutrals have agreed to serve pro bono.

Program administration
The ADR program is administered by the clerk’s office.
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Early Neutral Evaluation in Missouri Eastern

Overview

Description and authorization. The Eastern District of Missouri’s CJRA plan, effective
January 1,1994, and its General Order Pertaining to Alternative Dispute Resolution Pro-
cedures authorize the court to refer civil cases to ENE in the early pretrial period for a
nonbinding assessment by an experienced neutral-evaluator. The court may refer any
civil case in which the judge believes the parties are likely to benefit from such a referral.
The judge may order a referral to ENE sua sponte or at the request of one party.

The objective of ENE in this district is to promote early and meaningful communica-
tion, enable parties to plan their case effectively, and inform parties of the relative
strengths and weaknesses of their positions. While this confidential environment pro-
vides an opportunity to negotiate a resolution, immediate settlement is not a primary
purpose of this process.

Number of cases. The early neutral evaluation procedure became operational on
October 17, 1994. No referrals had been made as of December 12, 1994.

Case selection
Eligibility of cases. The court may refer to ENE any civil case in which the judge believes
the parties would be assisted by such a procedure. No cases are categorically excluded.
Referral method. At the initial scheduling conference, the court may order referral of
a civil case to ENE on its own motion or on the motion of any party, if the case is one in
which the judge believes all parties are likely to benefit from such referral.
Opt-out or removal. The neutral may terminate the session if the case appears inap-
propriate for ENE.

Scheduling
Referral. Referral occurs at the initial Rule 16 scheduling conference.

Written submissions. Seven days before the first meeting or conference each party
must provide the neutral and serve on all parties a memorandum presenting a sum-
mary of disputed facts and a narrative discussion of its position relative to both liability
and damages. These documents are not court documents and are not filed in the record
of the case.

ENE session. The order of referral includes a maximum number of days in which the
parties must conclude the ENE process. The designated lead counsel is responsible for
consulting with the neutral and the parties and coordinating the date, time, and loca-
tion of the initial conference. Parties must be given at least fourteen days’ notice of the
first conference. Subsequent sessions are scheduled by the neutral in consultation with
the parties. If a party requests that the conference be held in the courthouse, the clerk
will make space available.

Number and length of sessions. The number and duration of ENE sessions are deter-
mined by the neutral in consultation with the parties.

Program features

Discovery and motions. Unless otherwise ordered by the court, referral to ENE does not
suspend other action in the case, and no scheduled dates for submissions or other pre-
trial events may be delayed or deferred, including the date of trial.
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Party roles and sanctions. Unless excused by the judge, the attorney primarily re-
sponsible for the case, the parties, and corporate representatives and insurers must at-
tend the ENE session. Willful or negligent failure to attend must be reported in a com-
pliance report filed with the court by the neutral-evaluator. The judge may impose sanc-
tions. The judge may also impose sanctions for any other failure of a party, its represen-
tatives, or counsel to proceed or participate in the ENE process in good faith.

Evaluator’s assessment report. The evaluator is not obligated to provide the parties
with written recommendations but may at his or her discretion offer an assessment
report and a recommended settlement. This report may not be filed with the clerk or
provided to the judge, but counsel are required to transmit it promptly to their clients.

Outcome. If the session concludes without settlement of any part of the case, the
neutral files a written certification with the clerk indicating whether the parties com-
plied with the judge’s referral order. If the parties reach an agreement, a written settle-
ment or a stipulation signed by all parties and counsel is filed with the court and a copy
is sent to the neutral within fourteen days of the last conference. If referral to ENE re-
sults in decisions or agreements by the parties regarding case planning, the parties must
file their plan with the court for approval and provide a copy to the neutral.

Confidentiality. The ENE session is private. All written and verbal communications
made or disclosed to the neutral are confidential and may not be disclosed by the neu-
tral, any party, or any other participant unless agreed on in writing. The neutral may
not be called as a witness in any proceeding by any party or the court.

Neutrals

Qualifications and training. A candidate may be certified by the court as a neutral if he
or she (1) has been admitted to the bar of the highest court of any state or the District of
Columbia for at least five years and is a member in good standing, and (2) has com-
pleted a training course sponsored by the district court or a training course of at least
sixteen hours provided by any sponsor accredited under Missouri Supreme Court Rule
15.04. In exceptional circumstances, an individual who does not meet these criteria may
be approved for appointment to a particular case if the parties consent and if ordered
by the court.

Selection for case. Within ten days of the entry of order of referral to ENE, the parties
must agree on and notify the clerk in writing of their choice of a neutral from the
court’s roster. If the parties cannot agree, the clerk selects the neutral. The judge may
also, in consultation with the parties, appoint a person from the roster who has special
subject matter expertise or designate a neutral who is not on the list. The clerk sends a
notice of appointment to the neutral.

Disqualification. A neutral may be disqualified for bias or prejudice as provided in 28
U.S.C. § 144 and must be disqualified in any case in which such action would be re-
quired by a justice, judge, or magistrate judge governed by 28 U.S.C. 8 45s.

Immunity. Immunity is not an element of the program, but neutrals have been ad-
vised of the holding in Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir. 1994) (court-appointed
mediator or neutral case evaluator has absolute quasi-judicial immunity when perform-
ing official duties).

Fees. The cost of the neutral’s service is borne equally by the parties at the rate or fee
stated in the neutral’s fee schedule. The court reserves the right to review the reason-
ableness of the fee and to enter an order modifying it. A party may obtain appointment
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of a neutral who has agreed to serve pro bono if the party demonstrates to the judge a
financial inability to pay a fee. The list of certified neutrals maintained by the clerk
indicates which neutrals have agreed to serve pro bono.

Program administration
The ADR program is administered by the clerk’s office.

Western District of Missouri

IN BRIEF

Process summary

Early assessment program (EAP). The Western District of Missouri is one of five dem-
onstration districts designated by the Civil Justice Reform Act. The Act directs the dis-
trict to experiment with various methods for reducing litigation costs and delay, in-
cluding ADR. In response, in the spring of 1992, the court established the Early Assess-
ment Program, an experimental program for early case evaluation and settlement. The
purpose of the program is to assist parties in selecting one of the court’s nonbinding
ADR processes, which include mediation with an attorney-neutral, ENE, nonbinding
arbitration, settlement conference with a magistrate judge, and summary jury trial. Al-
ternatively, parties may choose to mediate their case with the EAP program administra-
tor.

Listed below are the different forms of ADR offered as part of the Early Assessment
Program, along with the number of cases referred to each type. Altogether, between
January and September 1994, 147 cases were automatically referred to the EAP program;
litigants in an additional 66 cases requested referral to the program. See below.

Mediation. Mediation may occur as part of the first early assessment session, in which
case it is conducted by the EAP administrator, or as a follow-up to the initial session. If
conducted as a follow-up, the parties may choose the EAP administrator as mediator, or
they may select an attorney from the court’s roster of certified neutrals. If the parties
select the EAP administrator as mediator, no fees are incurred. If a neutral from the
court’s roster is selected, the parties pay the neutral at his or her established professional
rate. Between January and September 1994, 142 of the 147 cases that were automatically
referred to the EAP program selected mediation.

Early neutral evaluation (ENE). When parties select ENE as their ADR process, they
may select a neutral-evaluator from the court’s roster of certified neutrals or, with con-
sent of the EAP administrator, from the private sector. In this court, ENE serves prima-
rily as a settlement vehicle rather than as a method for case planning. Between January
and September 1994, four of the cases automatically referred to the EAP program se-
lected early neutral evaluation.

Arbitration. Under the court’s arbitration procedures, a single arbitrator who is se-
lected by the parties from the court’s roster or another source presides at the hearing.
The arbitrator’s decision becomes a nonappealable, final judgment of the court unless a
timely appeal is filed by a party. No fees are required to request a trial de novo. The
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court’s arbitration program was first established in 1985 and is authorized by 28 U.S.C.
88 651-658, which designates the district as one of the ten pilot courts for mandatory
nonbinding arbitration. The mandatory program is no longer in effect, having been
replaced by the Early Assessment Program. Between January and September 1994, one
of the cases automatically referred to the EAP program selected arbitration.

Summary jury trial and other ADR processes. The general order authorizing the EAP
also broadly authorizes the use of other forms of ADR, including summary jury trial,
minitrial, binding arbitration, or other “hybrid form[s] of alternative dispute resolu-
tion.” These ADR processes are seldom used. If the EAP administrator approves, litigants
may select a private provider of ADR services not included on the court’s roster of neutrals.

Magistrate judge settlement conference. Another option under the EAP is a settle-
ment conference with a magistrate judge. The conference is confidential and informal
and may include, with party agreement, private discussions or caucuses between the
magistrate judge and each side. The purpose of the conference is“to permit an informal
discussion between the lawyers, parties, and the magistrate of every aspect of the law-
suit, thus permitting the magistrate privately to express his or her views concerning the
actual dollar settlement value or other reasonable disposition of the case” (EAP General
Order, Section VI1.B.4). Cases not referred to the EAP may also be referred to the mag-
istrate judges for settlement conferences. In these cases, referral usually occurs after
discovery is complete.

Of note

Obligations of counsel. Counsel in cases assigned to the Early Assessment Program
must discuss the court’s ADR options with their clients, opposing counsel, and the judge
assigned the case.

Evaluation. The court’s mandatory arbitration program was included in the Federal
Judicial Center’s evaluation of the ten mandatory arbitration programs, Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter1990). The Early Assessment Program is monitored on an ongoing basis by the court’s
EAP administrative and systems staff. As a demonstration district under the CIRA, the
Western District of Missouri is also part of the Federal Judicial Center study of the
demonstration districts, which will be reported to Congress by the Judicial Conference
IN 1996.

For more information
Kent Snapp, Administrator, Early Assessment Program, 816-426-3060

INDEPTH

Early Assessment Program in Missouri Western

Overview

Description and authorization. As a demonstration district under the Civil Justice Re-
form Act, the Western District of Missouri has established an experimental ADR pro-
gram to encourage early case evaluation and settlement. The program was implemented
in the spring of 1992 in the Kansas City Division and is called the Early Assessment
Program (EAP). One-third of all eligible civil cases are randomly assigned to mandatory
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participation in the Early Assessment Program. Another one-third of eligible civil cases
are invited to participate, and the remaining one-third are excluded from participation
as a research control group. The court adopted the random assignment system to pro-
vide the comparison groups needed to evaluate the effects of the EAP program. Pro-
gram details are set out in the court’s General Order Regarding the Early Assessment
Program.

In cases referred to the EAP, counsel and parties are required to meet with the EAP
administrator within thirty days of filing responsive pleadings to pursue early assess-
ment and settlement of their case. The goals of the program are to improve party-to-
party communication, assess the case and its management needs early, attempt early
solution of the case through facilitated negotiation, and help litigants select a nonbind-
ing ADR process from the district’s ADR menu. As originally conceived, the initial early
assessment session was to be followed by a mandatory referral to an ADR process of the
parties’ choice—mediation, ENE, nonbinding arbitration, settlement conference with a
magistrate judge, and summary jury trial. In practice, almost all cases have remained
with the EAP administrator for further settlement assistance, with the mediation ses-
sion often occurring at the initial assessment session. There is no fee for the
administrator’s services, whereas if parties use a neutral from the court’s roster, they
must pay the neutral’s fees.

Trial counsel and parties with full settlement authority must attend the early assess-
ment session. The facts and law of the case are discussed by the parties in joint session,
and then the EAP administrator meets separately with each side in confidential sessions.
Any discovery or other problems inhibiting early case evaluation are identified, possible
solutions are discussed, and facilitated negotiations are started. If limited discovery is
needed for assessment or settlement, or if additional time is advisable for other reasons,
a second meeting is scheduled. An average of 1.6 meetings are held per case. Parties are
required to attend all scheduled EAP meetings unless the EAP administrator determines
otherwise.

Number of cases. Between January and September 1994, 147 cases were automatically
referred to the EAP. Litigants in an additional 66 cases requested entry into the program.
Almost all cases were mediated by the program administrator, with a few cases choos-
ing ENE, mediation, or arbitration conducted by a neutral selected from the court’s
roster.

Case selection

Eligibility of cases. Almost all newly filed civil cases are randomly placed in one of three
categories. One-third of the cases are assigned to the EAP and are required to attend an
early assessment meeting with the program administrator. One-third are invited to par-
ticipate in the EAP if all parties consent. The remaining one-third of the cases are a
control group and are not allowed to participate in the program.

The following case types are not eligible for assignment to the EAP: multidistrict cases,
Social Security appeals, bankruptcy appeals, habeas corpus actions, class actions, stu-
dent loan cases, prisoner pro se cases, and other pro se cases in which a motion for
appointment of counsel is pending.

Referral method. At filing, cases randomly designated for automatic inclusion in the
Early Assessment Program are sent a notice of inclusion. On filing of responsive plead-
ings, cases eligible to volunteer for the program are sent an invitation to participate. At
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the initial EAP session, parties in the automatic referral group must choose some form
of ADR, which may be conducted by the EAP administrator (if it is mediation) or a
court-certified neutral (for any form of ADR). Parties voluntarily participating in the
EAP may choose, after the first session, to discontinue their efforts or to stay in the
program. If they stay in the program, they may select any form of ADR, including me-
diation with the EAP administrator or any process conducted by an attorney-neutral.

Opt-out or removal. Parties may request removal from automatic inclusion in the
EAP by letter to the EAP administrator within ten days of receiving the notice of inclu-
sion. An appeal of the EAP administrator’s decision to the assigned district judge is
permitted. Withdrawal is granted when the EAP administrator or the judge believes that
ADR cannot help the case.

Scheduling
Referral. The parties must make their ADR selection at the first early assessment meet-
ing, which is scheduled within thirty days of filing responsive pleadings.

Written submissions. Parties are not required to submit any written statements be-
fore the EAP session. However, if parties select either arbitration or early neutral evalu-
ation, the following requirements apply:

Arbitration: At least seven days before the hearing, each party must serve on all par-
ties a list of all witnesses and depositions to be presented at the hearing, as well as copies
of written exhibits. In addition, each party must submit a statement to the arbitrator
summarizing claims, critical factual issues, and contested legal issues.

ENE: At least seven days before the evaluation session, each party must submit to the
evaluator and all parties a statement of ten pages or less describing the facts and law,
identifying disputed legal and factual issues, and indicating whether any early rulings
or additional discovery would assist settlement. Counsel and parties attending the ENE
session are also identified. Significant documents and other evidence may be attached.

EAP sessions. Early assessment meetings are held at the courthouse, and the first meet-
ing is scheduled within thirty days of the filing of responsive pleadings. Generally, cases
subject to the EAP must complete any follow-up sessions and limited discovery within
90 days of the first session. The goal is to dispose of the case, if possible, within 120 days
of the filing of responsive pleadings.

For cases that select an ADR procedure other than mediation with the EAP adminis-
trator, the administrator helps the parties and the neutral set the date and location for
the initial ADR session. For cases that select arbitration, the time frame for the arbitra-
tion hearing is set by the program administrator. Within ten days of selecting an arbi-
trator, counsel are required to file a report with the EAP administrator stating the agreed-
on hearing date.

Number and length of sessions. The initial EAP session generally lasts from two and a
half to three hours. The average number of sessions per case is 1.6 sessions.

Program features
Discovery and motions. All other case activities, including discovery and motion prac-
tice, must go forward during the early assessment process and any subsequent ADR
processes.

Party roles and sanctions. In addition to counsel, parties with full settlement author-
ity are required to attend the initial early assessment meeting. Party representatives with
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full settlement authority must also attend any subsequent EAP sessions and ADR Ses-
sions (arbitration, mediation, or early neutral evaluation). If a party fails to make a
good faith effort to participate in the initial assessment meeting or any subsequent
meetings, or fails to comply with any other program requirements in accordance with
the provisions and spirit of the court’s general order authorizing the EAP, the assigned
judge or the court may impose appropriate sanctions. To date, none have been requested.

Outcome of ADR sessions. Within ten days of the conclusion of any ADR session, the
neutral must file a report with the EAP administrator stating whether all required par-
ties were present and whether or not the case settled. In all cases subject to the EAP, the
program administrator notifies the assigned district judge when the case has completed
the EAP process.

In cases that select arbitration, the arbitrator files a written award with the program
administrator promptly after the hearing ends. The award becomes a final judgment
unless a party files a statement of nonacceptance with the administrator within thirty
days of the filing of the award. In cases involving multiple claims or parties, any part of
the arbitration award not specifically rejected by a party becomes part of the final judg-
ment of the court.

Confidentiality. In accordance with Fed. R. Evid. 408, any written or oral communi-
cation not under oath made in connection with this program may not be disclosed by
the parties, their counsel, the neutrals, or any other participant in the program to any-
body unrelated to the program. Further, communications made in connection with the
program may not be used for any purpose, including impeachment of any witness or
party in any pending or future proceeding in this court.

Communication between the program administrator or any other neutral and the
assigned judge is authorized in limited circumstances. The administrator advises the
assigned judge when a settlement has been reached and when he believes that the EAP
process will not help the case. The administrator and neutrals may also bring to the
attention of the assigned judge or the court en banc any noncompliance by parties or
lawyers with this court’s general order authorizing the EAP.

Neutrals

Qualifications and training. To be included on the court’s roster of neutrals, a candi-
date must be either (1) a former federal judge or Missouri state judge with arbitration
or mediation experience, or (2) a lawyer admitted to practice in the district, a current
member of the Missouri bar, and a member of a state bar for at least eight years. In
addition, all applicants for the court’s roster must satisfy the court’s training require-
ments. Those who want to be mediators or evaluators must complete sixteen hours of
training in mediation and case evaluation certified under Missouri Supreme Court Rule
17 or by the district court, or a reasonable equivalent thereof. Arbitrator candidates
must complete four hours of training certified under Missouri Supreme Court Rule 17,
certified by the district court, or a reasonable equivalent thereof.

Selection for case. The program administrator, a court staff member with an exten-
sive litigation background, hosts the initial EAP session and serves as mediator if the
parties request.

For parties that choose to pursue ADR with a neutral other than the program admin-
istrator, the court has established a roster of court-certified mediators, arbitrators, and
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evaluators. The parties may select any ADR neutral on the court’s roster or, with the
program administrator’s approval, a neutral not on the court’s list. If the parties cannot
agree on a neutral, the administrator will give them a random listing of neutrals for
striking. When the EAP administrator prepares a list of neutral candidates, he or she
does not usually select the potential neutrals for their subject matter expertise.

Disqualification. Mediators are disqualified for bias or prejudice as provided in 28
U.S.C. 8§ 144 and must disqualify themselves in any action in which they would be re-
quired by 28 U.S.C. 8 455 if serving as a judge. Any party who believes that a neutral has
a conflict of interest or should be disqualified must notify the EAP administrator imme-
diately.

Immunity. The EAP administrator is presumed to have quasi-judicial immunity.

Fees. There is no fee when the EAP administrator serves as the mediator. The parties
pay other neutrals at the rate set by the neutral and listed in his or her application with
the court. The neutral’s fees are borne equally by the parties.

Program administration

The EAP is directed by the program administrator, who reports to the district judges.
The program administrator is assisted by a management analyst and a program secre-
tary, both of whom are clerk’s office employees operating under the supervision of the
EAP administrator.

District of Montana

IN BRIEF

Process summary

Magistrate judge settlement conferences. Local Rule 235-5 provides that the district
judge presiding in a case may, if a party requests in writing or on the judge’s own initia-
tive, order the parties to participate in a settlement conference convened by the court.
This is the court’s only formal settlement procedure.

The assigned judge has discretion to order a settlement conference, but the judge
usually makes this determination in consultation with the parties. All civil cases, except
Social Security cases, pro se prisoner petitions, and bankruptcy appeals, are eligible to
participate. Settlement conferences are routinely scheduled in the case management
plan authorized by the court’s CIRA plan, effective April 1, 1992, and generally are held
after discovery has been completed but far enough before trial to avoid the costs of trial
preparation. A settlement conference may be held, however, at any time if the presiding
judge, in consultation with counsel, determines that settlement is a realistic possibility.

The settlement conference is convened by a magistrate judge on direction of the dis-
trict judge. The procedures used for the specific case are determined by the assigned
magistrate judge. In general, the magistrate judge requires each party to submit a writ-
ten overview of the case before the conference so the magistrate judge may become
familiar with the case and the parties’ settlement positions. These submissions, as well
as any oral communications, are held in confidence by the magistrate judge. Every party
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or a representative with full settlement authority must attend the settlement confer-
ence.

Of note

Obligations of counsel. Parties or their counsel, or both, are required to discuss settle-
ment with the magistrate or district judge who presides at the initial scheduling confer-
ence.

Plans. The CJRA advisory group recommended against a court-wide ADR program,
noting the efficiency of the magistrate judge settlement conferences and its support by
the bench, bar, and litigants. The court will continue to assess the need for a court-wide
ADR program.

For more information

Robert M. Holter, U.S. Magistrate Judge, 406-727-0028
Richard W. Anderson, U.S. Magistrate Judge, 406-657-6804
Leif B. Erickson, U.S. Magistrate Judge, 406-329-3386

District of Nebraska

IN BRIEF

Process summary

Mediation. Under its Mediation Plan, adopted January 9, 1995, the District of Nebraska
has authorized mediation for civil cases. See below.

Of note

Evaluation. The clerk is charged with evaluating the effectiveness of mediation in each
case and assessing party satisfaction, cost savings, and time savings. The clerk must
report to the court annually on the effects of the mediation program.

For more information
Lyle E. Strom, Senior Judge, 402-221-3421

INDEPTH

Mediation in Nebraska

Overview

Description and authorization. The District of Nebraska authorized use of mediation
in civil cases pursuant to a general order and its Mediation Plan, which was adopted
January 9, 1995. Under the program, which went into effect in June 1995, any district or
magistrate judge may refer a case to mediation when the nature of the case and the
amount in controversy make resolution by mediation a possibility. Party consent is not
required. Cases are referred after the answer is filed and after consultation with the
parties. All other proceedings in the case are stayed on referral to mediation. Cases are

179



District of Nebraska

referred to one of several mediation centers operated by the State of Nebraska Office of
Dispute Resolution. At the mediation session, the parties may be required to present
information to help the mediator understand the issues and the parties’ interests. The
mediator helps the parties by identifying issues, generating options, and proposing so-
lutions, but he or she does not offer an evaluation of the legal merits of the case. Media-
tion proceedings are confidential. The fee, which is paid by the parties, is set by the
mediation center handling the case, but is not more than s100 an hour.

Number of cases. No information is available on the number of cases referred to the
mediation process.

Case selection

Eligibility of cases. A case may be referred to mediation when the judge determines that
the nature of the case and the amount in controversy, together with the information
available regarding the possibility of settlement, make resolution of the case by media-
tion a possibility. Such cases may include, but are not limited to: employment cases in
which the parties have not previously engaged in conciliation proceedings; cases in-
volving policy or practice questions that lend themselves to negotiation regarding ac-
tions or procedures to be taken in the future; cases in which the litigation costs are high
in relation to the amount in controversy; cases in which the amount in controversy is
determined to be less than $100,000; and cases in which the United States is a party and
the parties to the litigation have not previously engaged in negotiations, work-out ar-
rangements, or similar efforts. No case types are excluded from consideration for me-
diation.

Referral method. The assigned judge is authorized to refer any civil case to mediation
after conferring with the parties and/or counsel. Party consent is not required. An order
referring the case to the appropriate mediation center is issued by the judge.

Opt-out or removal. Any party may file an objection to the mediation referral within
seven days of the court’s order. If the party objects to a specific substantive matter or
procedure, it must propose an alternative after discussing the matter with opposing
counsel. Unless all parties agree to the proposal, the assigned judge will confer with
counsel and/or parties to attempt to resolve the objection.

Scheduling
Referral. Cases are referred as soon as practicable after all defendants have answered the
complaint.

Written submissions. There is no rule requiring written submissions. However, be-
fore the mediation session the mediator may ask counsel and/or the parties to provide
information about the case, including material documents, exhibits and statements
concerning the dispute, and information about any previous attempts to resolve it.

Mediation session. Within twenty days of the referral order, counsel must confer with
the staff of the mediation center to schedule the mediation session. The mediation cen-
ter sets the date, time, and location of the session, which must be held within sixty days
of the order of referral or within ninety days if all parties agree to a continuance. Except
as specifically provided by the court’s Mediation Plan, mediation sessions must be con-
ducted in accordance with the Nebraska Dispute Resolution Act (Neb. Rev. Stat. §§ 25-
2901 t0 25-2920).

Number and length of sessions. This information is not yet available.
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Program features
Discovery and motions. The assigned judge stays all proceedings in the case pending
the outcome of mediation.

Party roles and sanctions. All parties and counsel must attend the mediation session.
Failure to attend may result in sanctions against the offending party and/or counsel.

Outcome. Within five days of the mediation session, the mediation center must re-
port to the clerk whether the case settled and whether the fees for the mediation have
been paid. If the case does not settle, the clerk notifies the assigned district or magistrate
judge, who restores the case to the docket.

Confidentiality. All written or oral statements made only during the course of the
mediation proceeding are confidential and are not admissible in evidence for any rea-
son at trial should the case not settle.

Neutrals
Qualifications and training. An individual may be certified by the court to serve as a
mediator if he or she has qualified under the requirements of the Nebraska Dispute
Resolution Act; is an attorney in good standing in the state of Nebraska and the district
court; has been admitted to practice law in any state for at least five years; and has
completed at least fifteen hours of specialized training in mediating cases in federal
court. Certification is effective for a period of five years, and a certified mediator is
eligible for recertification for succeeding periods of five years. The court is offering
training in mediation in cooperation with the Nebraska Office of Dispute Resolution.

Selection for case. The court maintains a list of certified mediators, which is made
available to counsel and the public on request. The court also provides the list to the
Nebraska Office of Dispute Resolution for use by its mediation centers. When a case is
referred to a mediation center, the center selects a mediator from those certified by the
federal court. In exceptional circumstances, an individual not certified by the court may
be appointed to serve as mediator if the parties consent and the judge approves.

Disqualification. Mediators must meet the ethical standards established by the Ne-
braska Office of Dispute Resolution. In addition, a mediator: (1) must not have repre-
sented any of the parties in any previous matter; (2) must not be or have been affiliated
with any firm or professional corporation or association that has represented any of the
parties; (3) must not have any financial or other interest in any organization or entity
that is a party or is related to a party; (4) must not hold any position, interest, or rela-
tionship to any party that might reasonably cause the mediator’s impartiality to be ques-
tioned; (5) must not hold any personal interest, bias, or prejudice for or against any
party; and (6) must not represent any of the parties for a period of at least six months
following the mediation and after that may represent one of the parties only in a matter
that is clearly distinct from the mediated issues. A mediator must withdraw if any of
these requirements are not met or if any party so requests and makes a showing that the
mediator does not meet these requirements or the court’s standards for certification.
Once the mediator withdraws, he or she may not act on behalf of any of the parties in
the matter that was the subject of the mediation.

Immunity. The court has not addressed this issue.

Fees. The mediator is paid by the parties at a rate established in conjunction with the
mediation center but not greater than s100 an hour. The fee may be divided equally or
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split in another way if the parties agree. If one or more of the parties is proceeding in
forma pauperis, the mediation fees of that party may be paid from the Federal Practice
Fund.

Program administration
The clerk’s office administers the program.

District of Nevada

IN BRIEF

Process summary

Early case evaluation in prisoner cases (triage hearings). Under Local Rule 185, the
court began an experimental ADR program in 1994 for in forma pauperis pro se pris-
oner cases. Under the program, called early case evaluation or triage hearings, sum-
mary hearings are held in selected cases before service of process, discovery, and mo-
tion practice occur. Cases are selected for the program by the assigned district or mag-
istrate judge after a screening for frivolousness. The judge issues a minute order notify-
ing parties of the mandatory referral and setting the time and place of the hearing. The
evaluation hearings usually last about fifteen minutes. The prisoner is required to at-
tend, usually by telephone, along with a representative of the state office of the Attorney
General. The hearing is on the record.

The court reports that judges, pro se law clerks, attorneys in the Nevada office of the
Attorney General, Nevada Department of Prison officials, and inmates have expressed
satisfaction with the hearings. Between January and September 1994, approximately 75
cases were referred to the program.

Other ADR. Under 1992 revisions to Local Rule 185, judges in the district are autho-
rized to set any appropriate civil case for summary jury trial or other form of ADR.

Magistrate judge settlement conferences. Local Rule 185 also authorizes use of mag-
istrate judge settlement conferences, which are usually ordered by the assigned judge on
a case-by-case basis.

Of note
Plans. The court and the district’s CIRA advisory group are monitoring ADR develop-
ments in the courts nationally to determine whether additional ADR initiatives would
be beneficial to litigants in the district.

Evaluation. The Federal Judicial Center is currently conducting a study of the early
case evaluation program in pro se prisoner cases.
For more information
Howard D. McKibben, U.S. District Judge, 702-784-5111
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District of New Hampshire

IN BRIEF

Process summary
ADR generally. Although the District of New Hampshire declined, in its December 1,
1993, CJRA plan, to establish a formal ADR program because of existing workload and
resources, the court promotes settlement efforts at every stage of a case and encourages
parties to consider voluntary use of private ADR services. ADR use in the district re-
quires consent of all parties. The summary jury trial has been used by some judges.
Judicial settlement conferences. Settlement is discussed at the final pretrial confer-
ence, which is held in all trial-ready cases. All judges are available to hold settlement
conferences, either at their discretion or on request of counsel. In appropriate cases, the
assigned judge will ask another judge to host the settlement conference.

Of note
Obligations of counsel. Counsel must be prepared to discuss the case’s suitability for
ADR with the assigned judge.

Information from court. The court’s publication, Provisional Handbook for Summary
Jury Trial Proceedings, describes the court’s summary jury trial process.

Plans. The court will reconsider its approach to ADR annually and may consider of-
fering litigants a menu of ADR options, including neutral evaluation, mediation, non-
binding arbitration, binding arbitration, summary jury trial, and minitrial.

For more information
James R. Starr, Clerk of Court, 603-225-1423

District of New Jersey

IN BRIEF

Process summary

Arbitration. New Jersey is one of the ten districts authorized by 28 U.S.C. 88 651—658
to provide mandatory, nonbinding court-annexed arbitration in cases involving mon-
etary claims only of $100,000 or less. Under General Rule 49, eligible cases are auto-
matically referred to arbitration. See below.

Mediation. Under its CJRA plan, effective December 31,1991, and General Rule 49, the
District of New Jersey has established a mandatory mediation program targeted at com-
plex civil cases. See below.

Other ADR. Consensual use of arbitration, mediation, minitrial, summary jury trial,
and summary bench trial are also authorized by General Rules 47 and 49. Between January
and September 1994, several cases were referred to mediation and arbitration at the
request of the parties.

Judicial settlement conferences. Mandatory settlement conferences with judges are
an established settlement method of the court.
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Of note

Obligations of counsel. Attorneys are required to discuss ADR options with their cli-
ents and each other, address the case’s ADR suitability in their case management state-
ment, and be prepared to discuss ADR’s use in the case with the assigned judge.

Information from court. The court has prepared two publications—Guidelines for
Arbitration and Guidelines for Mediation—to explain the court’s programs to counsel
and clients. The judges also frequently participate in bench-bar programs to discuss the
court’s ADR programs.

Evaluation. The district’s arbitration program has been studied by the Federal Judi-
cial Center. See Barbara Meierhoefer, Court-Annexed Arbitration in Ten District Courts
(Federal Judicial Center 1990). The court’s Lawyers Advisory Committee also conducted
asurvey of arbitrators in 1993; the results are available from the court. The court has not
conducted any formal evaluation of its mediation program, but it routinely sends ques-
tionnaires to attorneys and parties who participate in the process.

For more information
Ronald J. Hedges, U.S. Magistrate Judge, 201-645-2247 Or 3827

INDEPTH

Arbitration in New Jersey

Overview

Description and authorization. New Jersey is one of ten districts authorized by 28 U.S.C.
88 651-658 to provide mandatory, nonbinding court-annexed arbitration in cases in-
volving money damages only of $100,000 or less. Parties may also elect to use arbitra-
tion by consent. Cases are automatically referred to arbitration at the time the com-
plaint is filed, and the arbitration hearing is held after discovery is completed. A single
arbitrator presides and is compensated by the court at court-set fees. The program,
which is governed by the district’s General Rule 47, was implemented in March 1985 and
is described for litigants and counsel in the court’s pamphlet, Guidelines for Arbitration.

Number of cases. Between January and September 1994, approximately 1,235 cases
were referred to arbitration.

Case selection

Eligibility of cases. Eligible cases are those involving money damages only of $100,000
or less, exclusive of interest, costs, and claims for punitive damages. Parties may also
consent to arbitration in any civil action regardless of the amount in controversy. Ex-
cluded from arbitration are constitutional claims, tax refund actions, and Social Secu-
rity actions.

Referral method. All eligible cases are automatically referred to mandatory arbitra-
tion when complaints are filed. Parties are notified of the referral by written notice
from the clerk’s office, and the arbitration referral is discussed at the initial case man-
agement conference. Parties in cases not eligible for automatic referral may elect to use
arbitration by consent.

Opt-out or removal. A party may request, at filing or subsequently by motion, that an
otherwise eligible case be excluded from arbitration. The assigned district or magistrate
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judge may also exempt a case from arbitration sua sponte or on the recommendation of
the arbitrator if the matter involves complex or novel legal issues, if legal issues pre-
dominate over factual issues, or for other good cause.

Scheduling
Referral. Eligible cases are automatically referred to mandatory arbitration at the time
the complaint is filed.

Discovery and motions. Discovery is permitted for the period specified in the sched-
uling order entered by the assigned district or magistrate judge in every case. If timely
filed dispositive motions are pending at the time of the arbitration hearing, a party or
parties may request that the arbitration hearing be postponed until the motion is de-
cided.

Written submissions. Before the arbitration hearing, the clerk sends the arbitrator all
the pleadings, and each counsel provides the arbitrator and adverse counsel with copies
of all exhibits.

Arbitration hearing. Arbitration hearings are held at the courthouse, and logistical
arrangements are made by court staff. Hearings are conducted after discovery and dis-
positive motion practice is completed.

Length of hearing. Hearings generally last about three hours.

Program features

Party roles and sanctions. In addition to counsel, all parties, corporate representatives,
and any other necessary claims professionals with full settlement authority are required
to attend the hearing. Local rules authorize sanctions for noncompliance with arbitra-
tion procedures, but noncompliance is exceedingly rare.

Filing of award. A written award is filed by the arbitrator within thirty days of the
hearing. The award is not docketed or entered as a judgment until the time period for
demanding a trial de novo has expired.

De novo request. A party requesting a trial de novo must do so within thirty days of
the filing of the arbitration award. When requesting a trial de novo, the moving party
must deposit $150 with the clerk. The sum is returned if the party obtains a final judg-
ment more favorable than the arbitration award or if the court determines, pursuant to
a timely motion, that the demand for trial de novo was made for good cause.

Confidentiality. Neither the clerk nor any party or attorney may disclose the contents
of the arbitration award to any judge to whom the action is or may be assigned. Contact
between the arbitrator and the assigned judge is not permitted, except in instances of
noncompliance with arbitration procedures.

Neutrals
Qualifications and training. To serve as an arbitrator, attorneys must have practiced
law at least five years, be admitted to the bar in the district, be recommended by the
court’s committee on arbitration, and be determined by the chief judge to be compe-
tent to perform the duties of an arbitrator. In practice, the panel of approximately 150
certified arbitrators has an average of fifteen to twenty years of federal litigation experi-
ence. No training is required to serve on the court’s panel of arbitrators.

Selection for case. The court assigns one attorney, selected randomly from the court’s
roster, to serve as arbitrator.

Disqualification. After receiving notice of appointment, the arbitrator is required

185



District of New Jersey

under General Rule 47 to inform all parties in writing whether the arbitrator, or any
firm or member of any firm with which he or she is affiliated, has (either as a party or
attorney) at any time within the past five years been involved in litigation with or repre-
sented any party to the arbitration, or any agency, division, or employee of such a party.

Arbitrators are disqualified for bias or prejudice as provided in 28 U.S.C. 8 144 and
must disqualify themselves in any action in which they would be required under 28
U.S.C 8 455 to disqualify themselves if they were a justice, judge, or magistrate judge.

Immunity. Immunity is not addressed in the court rules.

Fees. The court sets and pays the arbitrator’s fee, which is currently s$2s0 per case. If
parties use arbitration by consent, they must pay the arbitrator’s fee.

Program administration
The arbitration program is administered by the clerk’s office. Problems arising in specific
cases are handled by the assigned district or magistrate judge.

Mediation in New Jersey

Overview

Description and authorization. The District of New Jersey established a mandatory
mediation program for complex cases under the district’s CIRA plan, effective Decem-
ber 31, 1991. The plan authorizes the assigned judge to refer civil cases to mediation at
any time during the litigation. Judges may refer cases sua sponte or with party consent.
There is no limit on the number of cases judges may refer with party consent, but they
are permitted to refer only two complex cases to the program at any one time sua sponte.
Attorney-mediators, trained and selected by the court, serve without compensation for
the first six hours of service. Thereafter, the parties share the mediator’s court-set fee of
$150 an hour.

The mediation program is governed by General Rule 49 and is described for litigants
and counsel in the court’s pamphlet, Guidelines for Mediation. Mediation began as an
experimental program in the spring of 1992, but it became a permanent court-wide
program in November 1993.

Number of cases. Between January and September 1994, seventeen cases were re-
ferred to mediation.

Case selection

Eligibility of cases. The mandatory mediation program was established for complex
cases, designated as Track Il cases by the court, such as complex patent and environ-
mental cases. All civil case types, however, are eligible for referral to mediation. No civil
case types are excluded by rule from participation.

Referral method. The assigned judge may refer any case to mediation on his or her
own initiative. Only two complex cases may be referred to mediation by a judge with-
out party consent at any time. There are no per-judge limits on referrals made with
party consent. When a case is referred to mediation, an order of referral is entered.

Opt-out or removal. Court rules do not provide a mechanism for removing a case
from referral to mediation.

Scheduling
Referral. A case may be referred to mediation at any time in the litigation.
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Written submissions. Parties submit a position paper of ten pages or less to the me-
diator. Other essential papers may be appended, but pleadings are not submitted unless
requested by the mediator.

Mediation session. Logistical arrangements for the mediation session are made jointly
by the mediator and the parties. The mediation session can be held at any convenient
location. The mediation process must generally be concluded within sixty days of the
referral date.

Number and length of sessions. The number and length of mediation sessions vary
depending on the case.

Program features
Discovery and motions. When a case is referred to mediation, all proceedings, includ-
ing pretrial motions and pursuit of discovery, are stayed for a sixty-day period. To ex-
tend the stay, the parties and the mediator must apply jointly. The district’s Guidelines
for Mediation states that the purpose of the stay is to give parties a reasonable period of
time to reach settlement. If it appears unlikely that settlement will be reached before the
stay expires, the mediator may ask that the case be restored to the active calendar.
Party roles and sanctions. The mediator may order the parties to attend the media-
tion session. The court’s plan does not specify whether or what type of sanctions might
be imposed for failure to comply with the attendance and other requirements.
Outcome. Nothing is filed with the court at the conclusion of the mediation process.
Confidentiality. All information presented to the mediator is, if a party requests, held
confidential and may not be disclosed by anyone, including the mediator, without con-
sent except as necessary to advise the court of an apparent failure to participate. The
mediator may not be subpoenaed by any party. Statements made and documents pre-
pared for mediation may not be disclosed in any subsequent proceeding or construed
as admissions. No communication between the neutral and the assigned judge is per-
mitted.

Neutrals
Qualifications and training. To qualify as a mediator, a lawyer must be a member of the
New Jersey state bar for at least five years, be admitted to practice in the district, be
deemed competent to serve as a mediator by the chief judge, and have satisfactorily
completed the training program offered by the court. The court’s mediation training
consists of two days (sixteen hours) of lectures, simulations, and role play exercises.
Selection for case. In a mandatory referral to mediation, the compliance judge selects
the mediator from the court’s roster. In appropriate cases, two co-mediators may be
appointed. When parties consent to mediation, they may select a neutral from the court’s
roster or from any other source.
Disqualification. General Rule 49B addresses mediator conflicts of interest and pro-
vides:

1. A mediator must disclose to the parties and to the compliance judge any cur-
rent, past, or future representation or consulting relationship with or pecuniary
interest in any party or attorney involved in the mediation.

2. A mediator must disclose to the parties any close personal relationship or
other circumstance that might reasonably raise a question as to the mediator’s
impartiality.
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3. The burden of disclosure rests on the mediator. All such disclosures must be
made as soon as practical after the mediator becomes aware of the interest or the
relationship. After appropriate disclosure, the mediator may serve if all parties so
desire. If the mediator believes or perceives that there is a clear conflict of interest,
the mediator must withdraw irrespective of the expressed desires of the parties.

4. In no circumstance may a mediator represent any party in any matter during
the mediation.

5. A mediator may not use the mediation process to solicit, encourage, or other-
wise incur future professional services with any party.

Immunity. The question of mediator immunity is not directly addressed by the me-
diation procedures, but General Rule 49A.3 provides that “[e]ach mediator shall, for the
purpose of performing his or her duties, be deemed a quasi-judge of the Court.”

Fees. Mediators serve without compensation for the first six hours of service; thereaf-
ter parties equally share the mediator’s court-set fee of $150 an hour. The mediator has
the discretion to extend the mediation beyond the initial six hours.

Program administration
The mediation program is administered by the compliance judge designated by the
court.

District of New Mexico

IN BRIEF

Process summary

Magistrate judge settlement conferences. Mandatory settlement conferences with the
magistrate judge assigned to the case are held in all civil cases, except prisoner petitions,
contract recovery cases, and Social Security appeals. The settlement conferences are
generally held near the close of discovery and are confidential. At the request of the
assigned judge, a magistrate judge other than the one assigned to the case or another
district judge will conduct the settlement conference. Between January and December
1994, approximately 300 cases participated in mandatory settlement conferences with
the assigned magistrate judge.

Other ADR. Judges in the District of New Mexico have used summary jury trials,
minitrials, and special masters as facilitators of settlement. In its CIRA plan, effective
January 1, 1993, the court asks the district and magistrate judges to consider additional
procedures that may lead to settlement, such as consensual arbitration, mediation, con-
ciliation, and settlement conferences. The CIRA plan indicates that the court will estab-
lish a roster of attorney-neutrals to serve as mediators and arbitrators and recommends
that the district and magistrate judges discuss ADR options with parties at the initial
pretrial conference.

For more information
Contact the courtroom deputy for each judge.
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Eastern District of New York

IN BRIEF

Process summary

Arbitration. The Eastern District of New York is one of ten districts authorized by 28
U.S.C. 88 651-658 to provide mandatory, nonbinding court-annexed arbitration in cases
involving money damages only of $100,000 or less. See below.

Early neutral evaluation (ENE). Under the district’s CIRA plan, adopted December 17,
1991, the court has established a mandatory early neutral evaluation program. See be-
low.

Mediation. The CIRA plan also authorizes a voluntary mediation program. See below.

Magistrate judge settlement conferences. Settlement conferences with judges are held
in most civil cases. A settlement conference may be initiated at the request of a party, by
the assigned judge, or by the magistrate judge to whom the case was referred. A settle-
ment conference may be held at any time during the case. Most settlement conferences
are conducted by magistrate judges.

Of note

Obligations of counsel. Counsel are required to read the district’s ADR brochure and be
prepared to discuss ADR and settlement with the judge at any pretrial conference, in-
cluding the initial case management conference.

Information from court. An ADR brochure, Dispute Resolution in the Eastern District
of New York, is distributed to counsel and litigants.

Plans. The court is considering amending its voluntary mediation program to autho-
rize mandatory referral of cases to mediation by the assigned judge.

Evaluation. The court’s ADR staff monitors the mediation and early neutral evalua-
tion programs by requesting that mediators and evaluators complete a questionnaire
after every case. The arbitration program in the Eastern District of New York was in-
cluded in the Federal Judicial Center’s study of the mandatory arbitration courts. See
Barbara Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judi-
cial Center 1990). As one of the ten comparison districts under the CIRA, the court is
also part of the RAND study of pilot and comparison districts, which will be reported to
Congress by the Judicial Conference in 1996.

For more information
Robert C. Heinemann, Clerk of Court, 718-330-2105
Gerald P. Lepp, ADR Administrator, 718-330-2944

IN DEPTH

Arbitration in New York Eastern

Overview

Description and authorization. The Eastern District of New York is one of ten districts
authorized by 28 U.S.C. 88 651-658 to provide mandatory, nonbinding court-annexed
arbitration in cases involving money damages only of $100,000 or less. Under the pro-
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gram, which was implemented in January 1986, eligible cases are automatically referred
to arbitration by the clerk’s office after the answer is filed. Cases above the monetary
limit may be referred to arbitration with the consent of all parties and approval of the
court. In addition, cases not originally designated for mandatory arbitration may be
referred later if the assigned judge determines they are eligible.

Most arbitration hearings are held within six months of the filing of the answer. A
single arbitrator presides unless a panel of three is requested by the parties. The arbitra-
tor is compensated by the court at court-set rates. In addition to federal statutory au-
thorization, the program is authorized by the Local Arbitration Rule and the district’s
CJRA plan, adopted December 17, 1991.

Number of cases. Between January and September 1994, 527 cases were referred to
arbitration.

Case selection

Eligibility cases. Eligible cases are those seeking money damages only of $100,000 or
less, exclusive of interest and costs. All civil cases are presumed by the court to involve
money damages under the $100,000 cap unless counsel file a certificate stating other-
wise. Civil cases seeking more than $100,000 in money damages may opt into the arbi-
tration program by stipulation of the parties and with court approval. Excluded from
arbitration are Social Security cases, tax matters, prisoner civil rights cases, constitu-
tional claims, and claims arising under 28 U.S.C. § 1343.

Referral method. Cases eligible for automatic referral are referred to arbitration after
the answer is filed. The arbitration clerk sends a notice of referral to counsel. Cases
above the monetary limit may be referred with party consent. Cases not initially desig-
nated may be referred later if the assigned judge finds them eligible.

Opt-out or removal. To remove a case that has been automatically referred to arbitra-
tion, counsel must file a certificate with the court stating that the damages exceed the
arbitration limit.

Scheduling
Referral. After an answer is filed in an eligible case, the arbitration clerk issues a notice
of referral to counsel.

Discovery and motions. The notice of referral to arbitration advises counsel that
they have ninety days to complete discovery unless the assigned district or magistrate
judge varies the period by court order. All case activities go forward during the arbitra-
tion period and are handled by the assigned district or magistrate judge. The arbitra-
tion hearing date may be delayed by the trial court to permit rulings on timely filed
dispositive motions or motions to join necessary parties.

Written submissions. No written submissions are required before the arbitration
hearing.

Arbitration hearing. The hearing must be scheduled to take place within 120 days of
the filing of the answer. Most hearings take place within 6 months of the answer. The
arbitration hearing is held at the courthouse, and logistical arrangements are made by
the court staff.

Length of hearing. Most arbitration hearings last about four hours.

Program features
Party roles and sanctions. In addition to counsel, all parties, corporate representatives,
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or necessary claims professionals with full settlement authority are generally required
to attend the hearing. If parties do not participate in the arbitration process in a mean-
ingful manner, the court may impose appropriate sanctions, including but not limited
to the striking of any demand for a trial de novo filed by that party.

Filing of award. The arbitration award is filed with the court and is entered as the
judgment of the court if a request for trial de novo is not filed.

De novo request. A request for trial de novo must be filed within thirty days of the
filing of the arbitration award. The requesting party must deposit with the court the
amount of the fees paid to the arbitrator, which is returned if the party receives a more
favorable award at trial than was rendered by the arbitrator.

Confidentiality. The arbitration award may not be disclosed to the trial judge until
after the action has been terminated. No evidence concerning the arbitration hearing
or award may be admitted at trial. Additionally, the court prohibits any contact between
the arbitrator and the assigned judge before, during, or after the arbitration hearing.

Neutrals

Qualifications and training. To be certified as an arbitrator, candidates must be attor-
neys admitted to practice in the Eastern District of New York, must have at least five
years of law practice, and must be determined competent to serve as an arbitrator by
the court. No additional training is required.

Selection for case. One arbitrator presides at the hearing, unless the parties request a
panel of three. The arbitrator is assigned to the case by the arbitration clerk, who selects
an arbitrator with subject matter expertise from the court’s roster of arbitrators.

Disqualification. Arbitrators are disqualified for bias or prejudice as provided in 28
U.S.C. 8 144 and must disqualify themselves in any action in which they would be re-
quired to do so under 28 U.S.C. § 455 if they were a justice, judge, or magistrate judge.

Immunity. This issue is not addressed in the court’s rules.

Fees. The court sets and pays the arbitrator fees. A single arbitrator receives $250 per
case. If three arbitrators are requested, each arbitrator receives $100 per case.

Program administration

The clerk of court supervises the management of the ADR programs under the direc-
tion of the chief judge. The director of courtroom services and two arbitration deputy
clerks manage the arbitration program. In addition, a district judge oversees the arbi-
tration program.

Early Neutral Evaluation in New York Eastern

Overview

Description and authorization. Under its CIRA plan, adopted December 17, 1991, the
Eastern District of New York has authorized mandatory referral of specified case types
to early neutral evaluation. The program, which was implemented on June 30, 1992, is
experimental. Mandatory referrals are permitted for certain categories of contract, tort,
property, and statutory civil cases and are made by the assigned judge on a case-by-case
basis. Voluntary referrals based on the consent of all parties are also permitted. ENE
referrals may be made at the initial case management conference or at any time during
the litigation.
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The court’s ENE program is aimed at early settlement and improved case planning.
The neutral-evaluator identifies the primary issues in the dispute, as well as areas of
agreement, explores the possibility of settlement if the parties desire, and provides an
assessment of the relative strengths and weaknesses of the parties’ positions and the
value of the case. With the consent of the parties, private caucusing is permitted. The
neutral-evaluator is an attorney with subject matter expertise and is selected by the ADR
administrator from the court’s roster of attorney-evaluators. The program is governed
by the court’s Program Procedures for Early Neutral Evaluation.

Number of cases. Between January and November 1994, ninety-three cases were re-
ferred to ENE.

Case selection
Eligibility of cases. Cases eligible for mandatory referral to ENE are those seeking dam-
ages over $100,000 (the arbitration ceiling) and involving contracts, torts, civil rights,
property rights, and specified other statutes. If qualified evaluators are available, indi-
vidual judges are authorized to refer cases in other subject matter categories. In addi-
tion, parties in any civil case, other than those referred to the district’s mandatory arbi-
tration program, may participate in ENE by consent. Not eligible for referral are cases
designated for mandatory arbitration and case categories not enumerated above.
Referral method. The assigned judge may refer an eligible case to ENE without party
consent. When a case is designated for ENE, the clerk’s office sends counsel copies of the
judge’s designation order, the notice of the appointment of the evaluator, and a copy of
the ENE program procedures. Parties may also volunteer to participate in ENE.
Opt-out or removal. A case may be removed from ENE by the assigned judge.

Scheduling
Referral. The referral to ENE may be made at the initial status conference or at any time
during the litigation.

Written submissions. At least ten days before the ENE session, each party must sub-
mit a statement of ten pages or less to the evaluator and, with the agreement of the
evaluator and counsel, to opposing counsel. The statement names the party representa-
tive with decision-making authority who will attend the ENE session with counsel, indi-
cates whether settlement would be aided if specified issues were resolved, and states
whether additional discovery is needed before the session. Counsel may also identify
persons from the other side whose presence at the ENE session might improve the session’s
productivity. Key case documents may also be submitted.

ENE session. The initial ENE session is held within forty-five days of the appointment
of an evaluator by the clerk’s office. The evaluator contacts all attorneys and sets the
date and place of the ENE session. Sessions are usually held at the evaluator’s office. The
ENE process must be completed within sixty days of the clerk’s notice of evaluator, un-
less additional time is granted. Time limits are monitored by the clerk’s office.

Number and length of sessions. ENE sessions are generally two to three hours, and
one to three sessions may be held.

Program features

Discovery and motions. All other case activities proceed during the ENE process. Par-
ties may not use ENE to avoid or postpone any obligation imposed by the referring
judge.
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Party roles and sanctions. If counsel does not have full settlement authority, the party
or party representative with full power to settle the case must attend. The court’s plan
does not specify whether or what type of sanctions might be imposed for failure to
comply with the attendance and other requirements.

Outcome. The clerk’s office advises the court whether or not the case has settled.

Confidentiality. Parties are asked to sign a confidentiality agreement at the start of
the first evaluation session, which provides that

1. all written and oral communications made in connection with or during any ENE
session are confidential;

2. N0 communication made in connection with or during any ENE session may be
disclosed or used for any purpose in any pending or future proceeding; and

3. privileged and confidential status is afforded all communications made in connec-
tion with ENE sessions, including matters emanating from parties and counsel and evalu-
ators’ comments, assessments, and recommendations concerning case development,
discovery, and motions.

In addition, evaluators must guarantee the confidentiality of all information pro-
vided to or discussed with them, and the clerk of court and the ADR administrator must
also maintain strict confidentiality of all ENE information. No contact is permitted be-
tween the evaluator and the assigned judge, and no papers generated by the evaluation
process are included in court files.

Neutrals

Qualifications and training. To be a member of the court’s roster of neutrals, a candi-
date must have practiced law for at least five years; be admitted to practice in the dis-
trict; and be determined by the court to be competent to perform the duties of a neu-
tral. Evaluators must view a video about ENE. Some evaluators also attended a court-
sponsored mediation/ENE training involving role plays and simulations.

Selection for case. When the clerk’s office receives a copy of the order designating a
case for ENE, it assigns an evaluator with expertise in the subject matter of the lawsuit
from the court’s roster of mediators and evaluators.

Disqualification. Evaluators are required to disqualify themselves in any action in
which they would be required to do so under 28 U.S.C. § 4s5 if they were a justice, judge,
or magistrate judge. If an evaluator is concerned that a potential conflict exists, the
evaluator is required to promptly disclose the circumstances to all counsel in writing. If
a party who believes that the assigned evaluator has a conflict of interest does not bring
this concern to the attention of the clerk’s office in writing within ten days of learning
of the potential conflict, the objection is waived.

Immunity. This issue is not addressed in the court’s rules.

Fees. Evaluators serve without compensation.

Program administration

The clerk of court supervises the management of the ADR programs under the overall
direction of the chief judge. Within this structure, the ADR administrator manages the
early neutral evaluation program. In addition, a district judge in each court location
serves as liaison judge for ENE.
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Mediation in New York Eastern

Overview

Description and authorization. In addition to its mandatory programs for ENE and
arbitration, the Eastern District of New York has instituted a voluntary mediation pro-
gram under its CIRA plan. The experimental program, which was implemented on June
30, 1992, authorizes use of mediation in all civil cases except those eligible for manda-
tory arbitration. Referral requires consent of all parties. Parties select a mediator from
the court’s roster or from another source and pay the mediator at market rates. The
mediation program is governed by the court’s Program Procedures for Mediation.

Number of cases. Between January and November 1994, seven cases were referred to
mediation.

Case selection
Eligibility of cases. Any civil case, except one referred to the court’s mandatory arbitra-
tion program, is eligible for referral to mediation, with the consent of all parties and the
assigned judge.

Referral method. With the consent of all parties, a case may be referred to mediation
by the assigned district or magistrate judge. The clerk’s office provides counsel with
copies of the judge’s order, the notice of appointment of mediator if applicable, and a
copy of program procedures.

Opt-out or removal. A party may withdraw from the mediation referral or mediation
at any time.

Scheduling
Referral. A case may be referred to mediation at any stage in the litigation if the parties
and the assigned judge approve.

Written submissions. At least seven days before the first mediation session, each party
must submit a ten-page position paper to the mediator outlining key facts and legal
issues in the case and describing any pending motions.

Mediation session. The first mediation session takes place within three weeks of the
mediator’s appointment. Logistical arrangements for the mediation session are made
by the mediator, and the mediation session is held at the mediator’s office.

Number and length of sessions. More than one mediation session is generally held in
each case. Each session lasts about two to three hours.

Program features
Discovery and motions. All other case activities, including discovery, motion practice,
and trial preparation, go forward during the mediation.

Party roles and sanctions. Client attendance at the mediation session is required only
if counsel lacks full settlement authority. The court’s plan does not specify whether or
what type of sanctions might be imposed for failure to comply with the attendance and
other requirements.

Outcome. If settlement is reached, the accord is put in writing and counsel file a
stipulated dismissal or other appropriate termination. If the case does not settle, the
mediator notifies the clerk’s office and the case continues in the litigation process.

Confidentiality. At the start of the initial mediation session, the parties sign a
confidentiality agreement to protect all written and oral communications made in con-
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nection with or during any mediation session from disclosure or use in any pending or
future proceeding or otherwise. The confidentiality agreement also provides that “privi-
leged and confidential status is afforded all communications” of the parties, counsel,
and mediator. In addition, mediators must guarantee the confidentiality of all informa-
tion provided to or discussed with them, and contact between the assigned judge and
mediator is prohibited. Papers generated by the mediation process are not included in
court files, and information about what occurs during the mediation sessions may not
at any time be made known to the court.

Neutrals

Qualifications and training. To be a member of the court’s roster of mediators and
evaluators, candidates must have practiced law for at least five years, be admitted to
practice in the Eastern District of New York, and be deemed competent by the court to
perform the duties of an ADR neutral. Mediator candidates must also complete a mini-
mum of two days of mediation training, using either the court’s training program or a
program sponsored by a recognized ADR organization.

Selection for case. Parties have three options for selecting a mediator. They may ask
the court’s ADR administrator to select a mediator with or without subject matter ex-
pertise from the court’s roster of mediators and evaluators; they may select a mediator
from the roster; or they may seek the assistance of a private ADR provider.

Disqualification. Mediators are required to disqualify themselves in any action in
which they would be required to do so under 28 U.S.C. § 455 if they were a justice, judge,
or magistrate judge. If a mediator is concerned that a potential conflict exists, the me-
diator is required to promptly disclose the circumstances to all counsel in writing. A
party who believes that the assigned mediator has a conflict of interest must bring this
concern to the attention of the clerk’s office in writing within ten days of learning of the
potential conflict or the objection is deemed waived.

Immunity. This issue is not addressed in the court’s rules.

Fees. The parties and the mediator agree on the mediator’s fee at the outset of the
mediation. Mediators customarily receive their professional hourly rate for legal ser-
vices, and fees generally are shared equally by the parties.

Program administration

The clerk of court supervises the management of the ADR programs under the overall
direction of the chief judge. The ADR administrator manages the mediation program.
In addition, a district judge in each court location serves as liaison judge for mediation.
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Northern District of New York

IN BRIEF

Process summary

Arbitration. The Northern District of New York is one of ten courts authorized by 28
U.S.C. 88 651-658 to offer voluntary, nonbinding court-annexed arbitration to civil liti-
gants. See below.

Other ADR. On occasion a judge has conducted a summary jury trial or appointed a
special master for settlement purposes.

Magistrate judge settlement conferences. Each civil case is referred to a magistrate
judge for pretrial discovery and settlement discussions. Each party must provide the
court and all parties with a settlement conference statement five days before the confer-
ence. The settlement statement is not filed with the court.

Of note

Obligations of counsel. Attorneys must discuss the voluntary arbitration program with
their clients and opposing counsel and must be prepared to discuss arbitration with the
assigned judge at the initial case management conference. Counsel must also address
the case’s suitability for arbitration and settlement in their proposed case management
plan.

Information from court. Information about the arbitration program is issued by the
court at filing and served by the plaintiff on all parties. Additionally, the court partici-
pates in bar gatherings throughout the district to explain its case management and ADR
approaches.

Plans. The court is considering adoption of early neutral evaluation, mediation, and
settlement week and has surveyed the bar about the court’s ADR approaches.

Evaluation. The court’s voluntary arbitration program was studied by the Federal
Judicial Center as part of its evaluation of the voluntary arbitration programs. See David
Rauma & Carol Krafka, Voluntary Arbitration in Eight Federal District Courts: An Evalu-
ation (Federal Judicial Center 1994).

For more information
Terry John Mitchell, Arbitration Clerk, 607-773-2756
Thomas Smith, CJRA Attorney, 315-448-0595

IN DEPTH

Arbitration in New York Northern

Overview

Description and authorization. The Northern District of New York is one of ten dis-
tricts authorized by 28 U.S.C. 88 651—658 to provide voluntary, nonbinding court-an-
nexed arbitration. This experimental program, which is governed by Local Rule 83.7,
was implemented on April 30, 1991. Parties in eligible cases are informed of the court’s
arbitration program at filing and at the initial case management conference. If parties
consent to arbitration, they may elect to proceed before a single arbitrator or a panel of
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three arbitrators. Parties who are not satisfied with the arbitration award may file a
request for trial de novo within thirty days of the filing of the award. The court pays the
arbitrator’s fees.

Number of cases. No cases were referred to arbitration between January and Septem-
ber 1994.

Case selection

Eligibility of cases. All civil cases are eligible for voluntary arbitration except pro se
prisoner civil rights cases, habeas corpus cases, Social Security appeals, bankruptcy ap-
peals, forfeitures and foreclosures, debt collection cases, and cases in which legal issues
predominate.

Referral method. A case is referred to arbitration by consent of all parties and a judi-
cial referral order. The plaintiff, using the court’s forms, is responsible for securing the
consent of all parties to arbitrate.

Opt-out or removal. Any party to the arbitration may request removal from arbitra-
tion at any time by filing a motion with the assigned judge. The assigned judge may also
exempt a case from arbitration on his or her own motion.

Scheduling

Referral. Cases may be referred to arbitration at any time if the parties consent. Refer-
rals generally occur at the initial case management conference. If a motion to dismiss or
join parties is pending, the referral to arbitration is delayed until the motion is decided.

Discovery and motions. Parties have 120 days to complete discovery unless the refer-
ral order issued by the assigned judge grants more or less time. Arbitration is suspended
if a dispositive motion is filed. All time frames set by the court’s referral order are moni-
tored by the court.

Written submissions. The plaintiff’s attorney sends the arbitrator copies of all plead-
ings when the arbitrator is appointed. At least ten days before the arbitration hearing,
each attorney sends the arbitrator and the opposing party copies of all exhibits that will
be used at the hearing.

Arbitration hearing. The arbitration clerk sets the date of the hearing, which is held
in a courtroom and takes place within six months of the arbitration referral order.

Length of hearing. Arbitration hearings generally last about four hours.

Program features

Party roles and sanctions. The arbitrator may order the parties to attend the arbitration
hearing. If a party fails to participate in a meaningful manner, the arbitrator must no-
tify the clerk in writing. The assigned judge will conduct a hearing on the issue and
impose appropriate sanctions, including but not limited to the striking of any demand
for a trial de novo filed by the offending party.

Filing of award. The arbitration decision must be issued within ten days of the hear-
ing. The decision is filed under seal and becomes the final judgment unless a party files
a timely request for trial de novo.

De novo request. Parties desiring trial de novo must file a request within thirty days
of the arbitration decision. The party requesting trial de novo must deposit a sum equal
to the arbitrator’s fees with the clerk. If the requesting party fails to obtain a judgment
more favorable to that party than the arbitration decision, the deposited funds are kept
by the court.
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Confidentiality. The hearing is closed to the public and the decision is placed under
seal and may not be made known to any judge unless (1) the assigned judge is asked to
decide whether to assess costs; (2) the court has entered final judgment or the action
has been terminated; or (3) the judge needs the information for the purpose of prepar-
ing the report required by § go3(b) of the Judicial Improvements and Access to Justice
Act. At trial de novo, the court may not admit any evidence regarding the arbitration.

Neutrals

Qualifications and training. To serve as an arbitrator, a candidate must be admitted to
practice in the district; must have a minimum of five years’ experience as a practicing
attorney; and must have devoted at least 50% of his or her practice in the past five years
to litigation or dispute resolution. Arbitrators are also charged with familiarizing them-
selves with the court’s arbitration procedure manual.

Selection for case. The parties may select a single arbitrator or a panel of three arbi-
trators from the court’s roster. If the parties prefer, the clerk will prepare a short list of
arbitrator candidates from the full roster.

Disqualification rules. No party may serve as an arbitrator in an action in which any
of the circumstances specified in 28 U.S.C. § 455 exist or in good faith are believed to
exist.

Fees. The court compensates arbitrators at a rate of $100 per day for each member of
a panel of three arbitrators or $250 per day for a single arbitrator.

Immunity. This issue is not addressed in the local rules.

Program administration

The program is administered and monitored by the arbitration clerk. A CIRA subcom-
mittee consisting of the court’s CIRA attorney, chief deputy clerk, and local attorneys
reviews the program and recommends changes. Procedural problems are handled by
the arbitration clerk; legal issues are referred to the district or magistrate judge assigned
to the case.

Southern District of New York

IN BRIEF

Process summary

Mediation. With the adoption of its CJRA plan on December 12,1991, the Southern Dis-
trict of New York established in its Manhattan Division a mandatory mediation pro-
gram for civil cases involving only money damages. Lawyer-neutrals trained and as-
signed by the court serve as mediators without pay. Between January and September
1994, 582 cases were found eligible for mediation. See following description.

Judicial settlement conferences. A judge-hosted settlement conference is usually held
in every civil case.

198



Southern District of New York

Of note
Obligations of counsel. Counsel must discuss ADR with their clients and be prepared to
discuss ADR and settlement with the court.

Information from court. A guide to the court’s mediation program and other aspects
of the district’s CIRA plan is available from the clerk’s office.

Evaluation. The court’s CIRA advisory group conducted an evaluation of the media-
tion program. In addition, as one of ten pilot courts under the CJRA, the Southern Dis-
trict of New York is part of the RAND study of the pilot and comparison districts, which
will be reported to Congress by the Judicial Conference in 1996.

For more information
George O’Malley, CIRA Staff Counsel, 212-637-0136, ext. 5407

INDEPTH

Mediation in New York Southern

Overview

Description and authorization. Under its CIRA plan, adopted December 12, 1991, the
Southern District of New York established in its Manhattan Division a mandatory me-
diation program for civil cases that involve money damages only. Social Security, pris-
oner, tax, and pro se cases are excluded. Under the system, eligible cases are reviewed by
the CJRA staff attorney and the assigned judge for suitability for mediation. Lawyer-
neutrals trained and assigned by the court serve as mediators without pay.

Number of cases. From January through September 1994, 582 cases were found eli-
gible for mediation. During this time period, two new cases were scheduled for media-
tion each business day.

Case selection
Eligibility of cases. All cases seeking only money damages are eligible for mandatory
referral to mediation except cases seeking relief other than money damages and Social
Security, tax, prisoner civil rights, and pro se cases. The parties in any ineligible case
may ask the court by written stipulation to refer the case or any part of it to mediation.
Referral method. All cases are reviewed by the CIRA staff attorney and the assigned
judge for eligibility for mediation. At the initial case management conference, the judge
discusses mediation with the parties, and the judge and parties decide whether the en-
tire case or parts of it should be referred. A general time frame for the mediation is set
and the judge then prepares an order referring the case.
Opt-out or removal. Parties may ask the court to remove a case from the mediation
process.

Scheduling
Referral. Referral to mediation occurs at the initial case management conference or at
any other appropriate time.

Written submissions. At least seven days before the mediation conference, the parties
give the mediator copies of their pleadings and a memorandum of ten pages or less
stating their positions regarding liability and damages. If the parties agree, copies of the
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memorandum are exchanged with opposing parties.

Mediation session. The mediation session should occur within 150 days of the last
responsive pleading. The court’s CIRA staff counsel schedules the sessions, which are
held at the courthouse.

Number and length of sessions. The mediation session continues as long as the me-
diator and the parties make progress toward resolution. Mediation sessions last about
three to four hours, and generally three or four sessions are required to resolve a case.

Program features
Discovery and motions. Other case activities, such as discovery, go forward as sched-
uled during the mediation process.

Party roles and sanctions. In addition to the attorney primarily responsible for the
case, the mediator may require a party representative with settlement authority to at-
tend the mediation sessions. Refusal of a party to attend is reported to the assigned
judge and may result in sanctions. In addition, the court will take whatever action is
appropriate when noncompliance with any other aspect of the court’s referral order is
reported.

Outcome. If settlement is reached, a written agreement is prepared, along with a stipu-
lation of discontinuance. The stipulation is presented to the assigned judge for approval,
and the action is dismissed with prejudice. If settlement is not reached, the mediator
files a statement with the CJRA staff counsel stating that no settlement was reached.
Thereafter, the case is treated as if the mediation process had not occurred.

Confidentiality. Nothing said at the mediation conference may be reported, recorded,
or made known to the assigned judge or construed as an admission. No party is bound
by anything said or done at a mediation conference unless settlement is reached.

Neutrals

Qualifications and training. To become a member of the court’s roster of mediators, a
candidate must have been a member of any state’s bar for five years, be admitted to
practice in the district, have completed the court’s two-day mediation training, and be
certified by the chief judge as competent to perform the duties of mediator.

Selection for case. Within ten days of the mediation referral order, the CIRA staff
attorney assigns a mediator from the court’s panel of mediators and notifies the parties
of the appointment.

Disqualification. A mediator is required to disqualify himself or herself in any action
in which he or she would be required to do so under 28 U.S.C. § 455 as a justice, judge,
or magistrate judge. Any party may submit a written request to the CJRA staff counsel
within ten days of the notice of mediator appointment to seek disqualification of the
mediator for bias or prejudice under 28 U.S.C. § 144. Denial of the disqualification re-
quest is reviewable by the assigned judge.

Immunity. The court’s advisory group takes the position that “a person serving as a
volunteer mediator and acting under an order of a Judge of this Court would be en-
titled to absolute quasi-judicial immunity as are other governmental officials who play
an integral part in the implementation of the judicial function.” Memorandum from
Robert W. Sweet to Volunteer Court Mediators (July 17, 1992).

Fees. Mediators are not compensated for their services. They are eligible, however, to
receive credit for pro bono service.
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Program administration

The mediation program is administered by the CIRA staff counsel. Changes to the basic
structure of the program are reviewed by the court’s CIRA advisory group and must be
approved by the board of judges.

Western District of New York

IN BRIEF

Process summary

Arbitration. The Western District of New York is one of ten courts authorized by 28
U.S.C. 88 651-658 to establish a voluntary, nonbinding court-annexed arbitration pro-
gram. See below.

Other ADR. In the fall of 1995, the Erie County Bar Association worked with the court
to sponsor a pilot settlement week. The program was considered a success, and the
court is now considering whether to establish regular settlement weeks or some other
form of ADR.

Judicial settlement conferences. The court authorizes mandatory settlement confer-
ences. Local Rule 16.1 provides that in all civil cases (other than pro se prisoner, habeas
corpus, and Social Security cases) an initial settlement conference will be set for no later
than ninety days after the issuance of a Rule 16 scheduling order. In addition, the court’s
CJRA plan, adopted September 1, 1993, provides that “Judges and Magistrate Judges will
take an active role in encouraging the settlement of cases by bringing the parties to-
gether to discuss settlement in the presence of the Court.”

Of note
Information from court. After the last responsive pleading is filed in any civil case other
than a habeas corpus case or a Social Security appeal, the arbitration clerk sends infor-
mation to all parties about the voluntary arbitration program.

Plans. Under the court’s CJRA plan, additional court ADR programs are being consid-
ered.

Evaluation. The court’s arbitration program is part of a study reported in David Rauma
& Carol Krafka, Voluntary Arbitration Programs in Eight Federal District Courts: An
Evaluation (Federal Judicial Center 1994).

For more information
Rachel Brody Bandych, CIRA Attorney, 716-263-6719
Susan M. Oogjen, Arbitration Clerk, 716-263-6719
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INDEPTH

Arbitration in New York Western

Overview

Description and authorization. The Western District of New York is one of ten pilot
courts authorized by federal statute to provide voluntary, nonbinding court-annexed
arbitration under 28 U.S.C 8§ 651—658. The program was implemented in October 1992
under Local Rule 16.2, which authorizes arbitration in any civil case at any time before
trial if all parties consent. One arbitrator or a panel of three arbitrators may be re-
quested by the parties. Arbitrators may be appointed by the court from its roster of
certified attorney-arbitrators, or the parties may select an arbitrator from another source.
The arbitrators are paid by the court. If a noncourt arbitrator’s fees exceed the court’s
rate of compensation, the parties are responsible for the difference.

Number of cases. Between January and September 1994, one case was referred to
arbitration.

Case selection
Eligibility of cases. Nearly every civil case type may use arbitration with consent of all
parties except Social Security cases and habeas corpus petitions.

Referral method. After the last responsive pleading is filed, the clerk notifies the par-
ties that they may consent to arbitration at any time before trial. To trigger referral to
arbitration, a consent form signed by all parties must be filed with the court. The arbi-
tration clerk then notifies the parties in writing of the date, time, and place of the arbi-
tration hearing.

Opt-out or removal. The local rules do not specify a procedure for removing a case
from arbitration after it has been referred.

Scheduling

Referral. Parties may consent to arbitration at any time before trial. After the last re-
sponsive pleading and the arbitration consent form are filed, the arbitration clerk sends
a notice to counsel setting the date, time, and location for the arbitration hearing.

Discovery and motions. All case activities go forward during the arbitration process
and are handled by the assigned judge.

Written submissions. Once the order designating the arbitrators is filed, the arbitra-
tion clerk sends each arbitrator copies of all the pleadings, the court docket sheet, and
the Guidelines for Arbitrators. At least ten days before the arbitration hearing, counsel
submit to the arbitrators and opposing counsel copies of all exhibits to be used at the
hearing and a list of all witnesses who will testify.

Arbitration hearing. If the parties file a request for an immediate hearing, one is
scheduled within 30 days of the filing of the request. If no immediate hearing is re-
quested, an arbitration hearing is scheduled no later than 180 days from the date the last
responsive pleading was filed. Notwithstanding these rules, the arbitration proceeding
does not commence until 30 days after the court disposes of any motion to dismiss the
complaint, for judgment on the pleadings, or to join parties, if the motion was filed and
served within 20 days of filing the last responsive pleading. Arbitration hearings are
scheduled by the clerk’s office and are held at the courthouse.

Length of hearing. Most arbitration hearings are concluded in less than a day.
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Program features

Party roles and sanctions. Parties are required to attend the arbitration hearing. If a
party fails to appear after being notified, the arbitration hearing proceeds without the
absent party. The court’s rule does not specify whether or what type of sanctions might
be imposed for failure to comply with the attendance and other requirements.

Filing of award. The arbitrator must file the award with the clerk within ten days of
the hearing. The clerk serves copies on the parties. If there is no request for trial de novo
within thirty days of filing the award, the clerk enters the award as the judgment in the
case.

De novo request. The party demanding trial de novo must do so within thirty days of
the filing of the award and must deposit with the clerk an amount equal to the cost of
the arbitrator’s services. If that party fails to obtain a judgment in an amount that,
exclusive of costs and interest, is more favorable to that party, the clerk pays the depos-
ited sums to the U.S. Treasury. If the party obtains an equivalent or more favorable
result, the party is reimbursed for its prepaid costs.

Confidentiality. The contents of the arbitration award are not made known to any
judge who might preside at trial or rule on dispositive motions until the clerk has en-
tered final judgment or the action has otherwise terminated. No evidence may be ad-
mitted at trial indicating that an arbitration proceeding has occurred, the nature or
amount of the award, or any other matter concerning the arbitration proceeding.

Neutrals

Qualifications and training. An individual may be certified to serve as an arbitrator if
he or she is a member of the bar of the State of New York; is admitted to practice before
the Western District of New York; and is determined by the certifying judge to be com-
petent to perform the duties of an arbitrator. No training is required for arbitrators.

Selection for case. The parties may proceed before one arbitrator or a panel of three
arbitrators selected randomly by the clerk from the court’s list of certified arbitrators.
Alternatively, they may ask the court’s permission to select an arbitrator from another
source.

Disqualification. An arbitrator must inform all parties in writing as to whether the
arbitrator or any firm or member of the firm with which the arbitrator is affiliated has,
either as a party or as an attorney, at any time within the past five years been involved in
litigation with or represented any party to the arbitration or any agency, division, or
employee of such party. Furthermore, on motion made to the court not later than twenty
days before a scheduled arbitration hearing, the court may disqualify an arbitrator for
bias or prejudice as provided in 28 U.S.C. § 144. Arbitrators must disqualify themselves
if they could be required to do so under 28 U.S.C. § 455 if they were a justice, judge, or
magistrate judge.

Immunity. This subject is not addressed in the local rule.

Fees. Single arbitrators are compensated at the rate of $250 per case. Arbitrators who
serve on a panel are compensated at a rate of s100 each per case. The court pays the fees
of arbitrators selected from the court’s roster. Outside arbitrators’ fees must be paid by
the parties to the extent that they exceed the approved rate of compensation.

Program administration
The court’s arbitration program is administered by the clerk’s office with the assistance
of a liaison judge.
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Eastern District of North Carolina

IN BRIEF

Process summary
Mediation. Under its CJRA plan, effective December 1,1993, and Local Rule 32, the East-
ern District of North Carolina has authorized a mediation program. See below.
Magistrate judge settlement conferences. Magistrate judges preside over settlement
conferences when a conference is directed by the court or requested by all parties. Dis-
trict judges rarely participate in settlement conferences. Authorized representatives with
full settlement authority must attend. The conferences are confidential.
Summary jury and bench trials. On occasion the court will refer a case to a summary
jury or bench trial. Two of the court’s magistrate judges conduct these advisory trials.

Of note
Information from court. The court intends to establish a process for sending ADR in-
formation to all parties when their case is four months old.

For more information
David W. Daniel, Clerk of Court, 919-856-4407
Carol Manning Morgan, CJRA Staff Attorney, 919-856-4370

INDEPTH

Mediation in North Carolina Eastern

Overview
Description and authorization. Under its CIRA plan, effective December 1, 1993, and
Local Rule 32, the Eastern District of North Carolina has established a mediation pro-
gram. The program, which was implemented in February 1994, authorizes the court on
its own motion or at the request of the parties to refer any case to mediation. A single
mediator chosen by the court from the court’s roster or selected by the parties with
court approval meets with the parties in an effort to reach settlement. The mediator is
permitted to meet privately with both sides, and all statements made by the partici-
pants are confidential. The mediator is paid by the parties at a court-set fee or at market
rates approved by the court.

Number of cases. No cases were referred to mediation between February 1994, when
the program was adopted, and September 1994.

Case selection
Eligibility of cases. Any civil case is eligible for referral to mediation. No case types are
excluded or assumed inappropriate.

Referral method. The court may on the request of all parties or on its own motion
order any action or portion thereof to mediation.

Opt-out or removal. A party may move within ten days of the court’s order referring
an action or portion thereof to mediation to dispense with or defer the mediation con-
ference. The court may grant the motion only for good cause shown.
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Scheduling
Referral. A referral to mediation is made when the parties request it or the court be-
lieves it is appropriate.

Written submissions. At any time after the appointment of the mediator a party may
send the mediator amemorandum presenting its contentions and positions. It does not
need to send the memorandum to the other parties.

Mediation session. Unless otherwise ordered by the court, the mediation session must
begin within sixty days of the court’s referral order and be completed within thirty days
of the first session. The mediator is responsible for making all arrangements for the
sessions, which should generally be held at the courthouse, and for notifying parties
and counsel.

Number and length of sessions. The length of a mediation session depends on the
complexity of the case.

Program features
Discovery and motions. Other case activities, including discovery, motions, and trial
preparation, proceed during the mediation process unless stayed by judicial order.

Party roles and sanctions. The mediation session must be attended by all individual
parties; any person having authority to settle on behalf of a corporate party; a govern-
mental representative with full authority to settle; the parties’ counsel; and, for insur-
ance companies, a representative other than outside counsel who has full authority to
settle. All parties must be prepared to discuss in detail and good faith all liability and
damages issues and their positions relative to settlement. If a party fails to attend or to
participate in good faith in a mediation conference, the court may impose sanctions,
including attorneys’ fees, mediator fees and expenses, and expenses incurred by parties
attending the conference; a contempt order; or any other sanction authorized by Fed. R.
Civ. P. 37(b).

Outcome. The mediator must file a report with the court in writing within five days
of the close of the mediation session indicating who attended the conference and whether
settlement was reached. If an agreement was reached, the report states whether the ac-
tion will conclude by consent judgment or voluntary dismissal and identifies the per-
son designated to file these papers. If agreement was not reached, the report indicates
whether there has been compliance with the court’s mediation requirements.

Confidentiality. The entire mediation proceeding is confidential. All proceedings and
any statements made by any party, attorney, or other participant are privileged and may
not be reported, recorded, placed in evidence, made known to the trial court or jury, or
construed for any purpose as an admission. No party is bound by anything done or said
at the conference unless a settlement is reached.

Neutrals

Qualifications and training. An individual may be certified by the chief judge to be a
mediator if he or she (1) is a former state judge who presided in a court of general
jurisdiction and was also a member of the bar in the state in which he or she presided,;
(2) is a retired federal judge; (3) has been certified as a mediator by the North Carolina
Administrative Office of the Courts pursuant to the Rules Implementing Court-Or-
dered Mediated Settlement Conferences adopted by the Supreme Court of North Caro-
lina (which requires forty hours of training); or (4) has been a member of the North
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Carolina Bar for at least ten years and is currently admitted to the bar of this court.

Selection for case. The judge’s order of referral either appoints a mediator or directs
the parties to notify the judge of their selection within fourteen days. Mediators are
selected from the court’s roster. If the judge finds that the mediator selected by the
parties is not qualified, the judge may select another mediator.

Disqualification. Any person selected as a mediator may be disqualified for bias or
prejudice as provided in 28 U.S.C. § 144 and must be disqualified in any case in which
such action would be required by a justice, judge, or magistrate judge governed by 28
U.S.C. 8§ 455. Any party may move the court to enter an order disqualifying a mediator
for good cause. Mediators have a duty to disclose any fact bearing on their qualifications
that would be grounds for disqualification. If the court rules that a mediator is
disqualified from hearing a case, an order will be entered setting forth the name of a
qualified replacement. Nothing in this provision precludes mediators from disqualify-
ing themselves or refusing any assignment. The time for mediation is tolled during any
periods in which a motion to disqualify is pending.

Immunity. Local Rule 32 states, “A mediator appointed by the Court pursuant to these
rules shall have judicial immunity in the same manner and to same extent as a judge.”

Fees. The order of referral either adopts the court-set rate of compensation for neutrals
or directs the parties to agree on a rate with the neutral and to notify the court within
fourteen days. If the parties cannot agree, the court will set the rate of payment for the
mediator. The fee is borne equally by the parties unless they agree to another arrange-
ment. Mediators may not accept any other compensation without written approval of
the court.

Program administration
The program is administered by the clerk’s office. Any problems that may arise are re-
ferred to the clerk of court.

Middle District of North Carolina

IN BRIEF

Process summary

Mediation. Under its CIJRA plan, effective December 1,1993, the Middle District of North
Carolina established a mediation program for specified types of cases. See below.

Arbitration. The court suspended its mandatory, nonbinding court-annexed arbi-
tration program for cases of $150,000 or less on December 1, 1993. Under the program,
established in 1985 and authorized by 28 U.S.C. §§ 651—658 and Local Rules 601608, the
court automatically referred all civil cases seeking money damages of $150,000 or less to
arbitration. The local rule on arbitration has been superseded by the new rule authoriz-
ing mediation.

In suspending the arbitration program, the court reported that the arbitration
program’s potential for cost and time savings were hindered by Congress’ adoption of
28 U.S.C. § 653(b) forbidding arbitration “until 30 days after the disposition of the dis-
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trict court of any motion to dismiss the complaint, motion for judgment on the plead-
ings, motion to join necessary parties, or motion for summary judgment. .. .” Delaying
arbitration until resolution of dispositive motions prevented the cost and time savings
anticipated by the court. Subsequently, arbitration has been used only in cases desig-
nated for that process before December 1,1993, and no other cases have been referred to
arbitration.

Judicial settlement conferences. The judges conduct settlement conferences in all cases
set for trial during four master calendar trial sessions conducted each year pursuant to
the court’s CJRA plan. About twenty-five to thirty-five cases are set on each trial calen-
dar, and of these about half settle at a judicial settlement conference. Another 40 per-
cent settle after receiving notice of the trial date, and the remainder are tried.

Of note

Evaluation. Evaluations of the court’s arbitration program are reported in Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter 1990), and E. Allan Lind, Arbitrating High-Stakes Cases—An Evaluation of Court-
Annexed Arbitration in a United States District Court (The Institute for Civil Justice,
RAND, 1990).

For more information
J. P. Creekmore, Clerk of Court, 910-333-5198
Jean Maloyed, Mediation Coordinator, 910-333-5347

IN DEPTH

Mediation in North Carolina Middle

Overview

Description and authorization. Under its CJRA plan and Local Rules 601607, both ef-
fective December 1, 1993, the Middle District of North Carolina has established a man-
datory mediation program. Specified case types, including contract, tort, and civil rights,
are automatically referred to mediation at filing. The purpose of the program is to pro-
vide parties with early settlement assistance from an experienced attorney-mediator.
The parties share the mediator’s fee equally, which is set by the court at $125 an hour.

Number of cases. From January through December 1994, 292 cases were referred to
mediation.

Case selection

Eligibility of cases. The court has designated certain case types as eligible for automatic
referral to mediation, including specified categories of contract, tort, civil rights, labor,
property rights, and antitrust cases; cases involving banks and banking and securities,
commodities, and exchange; and environmental matters. In any case not automatically
referred, the court may in its discretion order mediation, or the parties may stipulate to
mediation. Unless specifically assigned by a judge, cases ineligible for mediation in-
clude pro se, specified contract and real property, prisoner, forfeiture/penalty, bank-
ruptcy, Social Security, and federal tax cases, as well as cases under other specified stat-
utes.
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Referral method. Eligible cases are referred to mediation automatically at filing. No-
tice is sent to the parties, along with a list of mediators.

Opt-out or removal. Parties may move individually or jointly for exemption for good
cause.

Scheduling
Referral. Notice of referral is sent shortly after the case is filed.

Written submissions. No later than five business days before the scheduled date of
the mediation conference, any party may submit a confidential position paper to the
mediator to familiarize the mediator with the case.

Mediation session. The mediation session is held as early as possible in the case un-
less the court specifically orders otherwise.

Number and length of sessions. The number and length of sessions are at the discre-
tion of the mediator and parties.

Program features
Discovery and motions. Discovery is not tolled during the mediation process.

Party roles and sanctions. Individual parties, corporate representatives, or insurance
representatives with full authority to settle the claim must attend the mediation session
with counsel. If a person fails to attend without good cause, the court may impose
sanctions, including but not limited to attorney’s fees, the mediator’s fees, and expenses
incurred by those attending the session.

Outcome. At the end of the session, the mediator must immediately submit to the
clerk a status report. If the parties reach a settlement agreement, they must put it in
writing and prepare a stipulation of dismissal or consent judgment for presentation to
the court.

Confidentiality. The proceedings are confidential. The mediator’s report is not in-
cluded in the case file but is placed in a separate, confidential file.

Neutrals

Qualifications and training. Attorneys may serve on the court’s roster if they have been
certified as mediators pursuant to the rules of the North Carolina Supreme Court and
have at least eight years of civil trial practice or membership on the faculty of an accred-
ited law school. Attorneys who were on the court’s panel of arbitrators as of December
1, 1993, may also serve. The North Carolina Supreme Court requires forty hours of me-
diation training through a program supervised by the North Carolina Bar Association.

Selection for case. Parties are encouraged to select their own mediator by agreement
and to notify the court of their selection within twenty days of the initial pretrial order.
They may choose a mediator from the court’s roster or elsewhere, but mediators not on
the court’s roster must agree to be bound by the court’s rules. If the parties do not file a
timely selection, the clerk selects the mediator from the court’s roster and notifies the
parties.

Disqualification. Up to twenty days before a scheduled mediation conference, the
court may disqualify a mediator for bias or prejudice as provided in 28 U.S.C. 8§ 144. A
mediator must disqualify himself or herself if the mediator would be required to do so
under 28 U.S.C. § 455 if he or she were a justice, judge, or magistrate judge.

Immunity. The court has not addressed this issue.
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Fees. The mediator is compensated by the parties at an hourly rate set by the chief
judge (currently s$125 an hour) and shared equally by the parties. Parties who cannot
pay may seek relief from the obligation by filing a motion and affidavit of financial
standing. If the party is excused from payment, the mediator’s service is provided pro
bono.

Program administration
The mediation program is administered by the clerk’s office.

Western District of North Carolina

IN BRIEF

Process summary

ADR generally. Under the CJRA plan as amended on December 16, 1994, litigants in al-
most all civil cases filed in the Western District of North Carolina after January 1, 1995,
are required to participate in mediation or another form of ADR. Other ADR forms
authorized by the court include arbitration, early neutral evaluation, minitrial, and sum-
mary jury trial. Litigants must notify the court of their ADR choice within thirty days of
the close of discovery by filing an ADR stipulation. If the parties do not select an ADR
option or if they cannot agree on a process, the court refers the case to its mediation
program. If the parties select a process other than mediation, they must provide the
court with proposed procedural rules for the process.

Mediation. Mediation is one of several ADR options authorized by the court’s CIRA
plan as amended on December 16, 1994. See below.

Judicial settlement conferences. Under the CJRA plan as amended on December 16,
1994, the assigned judge may refer any case to a mandatory settlement conference, or a
party may request a settlement conference at any time. A client with full settlement
authority must attend the settlement conference with counsel.

Of note
Obligations of counsel. Attorneys are required to meet and confer about case manage-
ment issues, including the suitability of ADR; they must certify to the court they have
met, and if possible, submit a joint proposed case management plan. Counsel must also
be prepared to discuss settlement and ADR with the court at all case conferences.
Information from court. At filing, counsel receive a copy of the district’s CIRA plan,
which describes the district’s differentiated case management system and ADR initia-
tives.

For more information
Frank G. Johns, Clerk of Court, 704-344-6203
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INDEPTH

Mediation in North Carolina Western

Overview

Description and authorization. Under the CJRA plan as amended on December 16,1994,
litigants in almost all civil cases filed in the Western District of North Carolina after
January 1, 1995, must participate in mediation or another form of ADR. If parties do not
select an ADR process, the court refers the case to the court-based mediation program.
Referral occurs after the close of discovery. The mediation sessions are conducted by
trained attorney-mediators selected from the court’s roster or, with court approval, from
the private sector. Parties who select their own mediator must reach agreement with the
mediator regarding the fee. Mediators appointed by the court receive the court-set fee,
while parties found indigent by the court pay no fee. The process is governed by the
CJRA plan and by the Rules Governing Mediated Settlement Conferences in Superior
Court Civil Actions promulgated by the North Carolina Supreme Court.

Number of cases. Information on the number of cases referred to mediation is not
yet available.

Case selection

Eligibility of cases. Almost all civil cases filed on or after January 1,1995, will be referred
by the court to mediation, or another form of ADR selected by the litigants, except ha-
beas corpus proceedings or other actions for extraordinary writs; appeals from rulings
of administrative agencies; forfeitures of seized property; and bankruptcy appeals. Other
cases may be excluded from mandatory ADR by the assigned judge on a case-by-case
basis, based on a determination that the case is not suited to ADR.

Referral method. Referral to some form of ADR is required in almost every civil case.
Litigants in civil cases filed after January 1, 1995, are required to notify the court of their
choice by written stipulation for alternative dispute resolution within thirty days of
their discovery deadline. If no stipulation is filed, the court refers the case to mediation,
and an ADR order is entered.

Opt-out or removal. Within ten days of the court’s order of referral, a party may file
a motion with the referring judge to dispense with or defer the mediation for good
cause.

Scheduling

Referral. The assigned judge issues the ADR referral order after receiving the parties’
ADR stipulation, which must be filed within thirty days of the discovery deadline in the
case.

Written submissions. No submissions are required.

Mediation session. Mediation sessions are generally held at the courthouse, and lo-
gistical arrangements are made by the mediator. The mediation session (or other se-
lected ADR process) must be completed within ninety days of the entry of the ADR
referral order or by the trial date, whichever is earlier.

Number and length of sessions. This information is not yet available.

210



Western District of North Carolina

Program features
Discovery and motions. All case activities must go forward during the mediation pro-
cess unless stayed by judicial order.

Party roles and sanctions. In addition to counsel, the party or a representative with
full settlement authority must attend the mediation session. If a government agency is
party to the suit, a representative of the agency with full authority to negotiate on behalf
of the agency and to recommend settlement to the appropriate agency decision maker
must attend. For an insured party, a settlement-empowered insurer representative other
than outside counsel must attend. If the participant lives more than 200 miles from the
location of the mediation session, attendance may be by telephone with prior consent
of the assigned judge. Monetary or other sanctions may be imposed for failure to com-
ply with the attendance requirements.

Outcome. Within seven days of the conclusion of the mediation session, the media-
tor must file a report with the court indicating whether the case settled.

Confidentiality. ADR proceedings and information relating to or disclosed during the
proceedings are protected by Fed. R. Evid. 408. A neutral may not be deposed or called
as awitness to testify at any subsequent proceeding concerning anything said or done in
an ADR proceeding. The neutral’s notes are privileged and not subject to discovery. No
record is made of the mediation session, and ex parte communication between the
neutral and litigants is prohibited without party consent, except for scheduling pur-
poses.

Neutrals

Qualifications and training. To be certified, a mediator must be a member of the North
Carolina Bar, have five years of experience as a judge, attorney, law professor or media-
tor, and have completed at least forty hours of mediation training in a program certified
by the state. In addition, candidates must pay an administrative fee and must agree to
mediate indigent cases without compensation.

Selection for case. Mediator selection is governed by the mediation rules promul-
gated by the North Carolina Supreme Court, which also govern the state court media-
tion programs. See Rules Governing Mediated Settlement Conferences in Superior Court
Civil Actions, (Rule 2: Selection of Mediator). Under these rules, litigants must select a
mediator within twenty-one days of the court’s order of referral or must notify the
court of their inability to agree on a mediator, whereupon the assigned judge appoints
a mediator. The parties may select any mediator certified under the state rules, or the
parties may ask the assigned judge to approve a mediator who is not state certified. The
court makes a directory of certified mediators available to litigants.

Disqualification. The mediator has a duty to advise all parties of any circumstances
bearing on possible bias, prejudice, or partiality.

Immunity. The court believes that neutrals acting pursuant to the court’s ADR proce-
dures have judicial immunity in the same manner and to the same extent as a judge of
the district court.

Fees. When the mediator is selected by the parties, the mediator’s fee is determined
by the parties and the mediator. When the mediator is appointed by the court, the me-
diator is compensated at a court-set rate. Parties usually pay the mediator’s fees in equal
shares. Parties found indigent by the court have no payment obligations, and the neutral’s
fee is reduced by the indigent party’s share.
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Program administration

The program is administered by the clerk’s office, and the assigned judge handles indi-
vidual case management matters relating to mediation or other ADR in that judge’s
cases.

District of North Dakota

IN BRIEF

Process summary

ADR and settlement generally. In the District of North Dakota, the CJRA plan, effective
December 1, 1993, encourages parties in all civil cases, except foreclosures, Social Secu-
rity, and prisoner cases, to explore voluntary ADR options early in the pretrial process.
The purpose of the court’s ADR program is to enhance opportunities for early resolu-
tion of the dispute. The court’s form scheduling/discovery plan alerts counsel to the
following options: court-hosted early settlement conference; early neutral evaluation
with a judge other than the trial judge, a neutral technical expert, or a neutral attorney;
private mediation, arbitration, or other ADR forms specified by the parties; or no ADR. If
the parties select an early ADR procedure at the Rule 16(b) conference, the assigned
judge issues an order confirming the ADR time table and explaining the court’s require-
ments for participation. Between January and September 1994, parties in thirty-four
cases selected early court-hosted settlement conferences (see below); three chose early
neutral evaluation, and seven chose not to participate in ADR. No parties selected refer-
ral to private mediation or arbitration.

Magistrate judge settlement conferences. The dispute resolution approach most fre-
quently selected by parties is a settlement conference with the magistrate judge. If a case
will be tried by the magistrate judge, a different judge conducts the settlement confer-
ence. If a case has not settled by the close of discovery, the court automatically schedules
a mandatory settlement conference with the magistrate judge at the time of the final
pretrial conference. Other case activities are not stayed during the settlement process.

Before the settlement conference, each party must file a settlement statement to fa-
miliarize the magistrate judge with the case. The statements assess the case’s strengths
and weaknesses, report settlement efforts made to date, and present settlement offers.
These statements are confidential and are not served on other parties. Parties and insur-
ance representatives must attend the settlement conference or, with leave of the court,
be available by telephone.

The magistrate judge begins the conference with a joint session, then holds private
caucuses with each side. The magistrate judge presents to each side only the informa-
tion authorized by the other side and discusses with each side the strengths and weak-
nesses of their case. Settlement conferences are scheduled for a half-day, although some
require a full day. At the end of the settlement conference, the magistrate judge reports
to the assigned judge only whether the case has settled. Nothing is filed unless the par-
ties want to put a settlement agreement on the record.
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Of note
Obligations of counsel. In preparing a scheduling/discovery plan, counsel are required
to discuss ADR among themselves and to explore ADR with their clients.

Plans. The CIRA advisory group is reviewing the district’s experience with voluntary
ADR and will continue to monitor the effectiveness of the program.

For more information
Karen K. Klein, U.S. Magistrate Judge, 701-239-5277
Sheila Beauchene, Assistant Supervisor, Clerk’s Office, 701-239-5377

District of Northern Mariana Islands

IN BRIEF

Process summary

Judicial settlement conferences. Under its CIRA plan, effective December 1, 1993, the
District of the Northern Mariana Islands authorizes judicially hosted settlement con-
ferences. The presiding judge may refer any civil case to a settlement conference with-
out party consent or at the request of any one party. Participating attorneys are re-
quired to have full settlement authority, and the judge may require the attendance or
availability of parties. The assigned judge in this one-judge district is also authorized to
conduct settlement conferences.

Summary jury trials (SJT). The district’s CIRA plan authorizes summary jury trials. A
case may be selected for a summary jury trial at the case management conference or at
any other appropriate time by the court on its own motion, by motion of one party, or
by stipulation of all parties. Summary jury trials are generally held after the close of
discovery and about sixty days before trial. Earlier use is also authorized.

Other ADR. The district’s CIRA advisory group recommended against development of
other dispute resolution programs “because of the small number of practicing attor-
neys, the lack of experience and unavailability of training, and the small case load of the
court”

Of note
Obligations of counsel. Counsel must be fully prepared to discuss ADR and settlement
prospects with the court.

For more information
Chief Judge’s Law Clerk, 011-670-233-3293, (fax) 011-670-234-6292
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Northern District of Ohio

IN BRIEF

Process summary

ADR and differentiated case management. The Northern District of Ohio was selected
by Congress to serve as a demonstration district for an experiment with differentiated
case management (DCM) under the Civil Justice Reform Act of 1990. The district’s
DCM plan became effective January 1, 1992. Section 7 of the Local Rules sets forth a
menu of ADR options that are key components of the district’'s DCM system and that
are designed to provide litigants with quicker, less expensive, and more satisfying alter-
natives to traditional litigation, including early neutral evaluation, mediation, arbitra-
tion, summary jury trial, and summary bench trial.

Arbitration. The Northern District of Ohio is one of ten district courts authorized
under 28 U.S.C. 88 651—658 to establish a voluntary, nonbinding court-annexed arbitra-
tion program. See below.

Mediation. Any civil case may be referred to mediation by the court upon its own
motion, on the motion of a party, or by agreement of all parties. See below.

Early neutral evaluation (ENE). Any civil case may be referred to early neutral evalu-
ation by the court on its own motion, on the motion of a party, or by agreement of all
parties. See below.

Summary bench and jury trials. The summary jury trial was created by former U.S.
District Judge Thomas Lambros of this district court in the early 1980s. The summary
jury trial, as well as a variant, the summary bench trial, are used by the judges in the
Northern District of Ohio. Between January and September 1994, twenty-two cases were
referred to summary jury trials and two cases were referred to summary bench trials.

Settlement week. The court held a settlement week in 1994 to expedite resolution of a
substantial number of short trial-ready cases.

Of note

Obligations of counsel. Attorneys are required to discuss the court’s ADR options with
their clients and must be prepared to discuss at the case management conference whether
the case is suitable for ADR.

Information from court. The court provides to all counsel the brochure Differenti-
ated Case Management and Alternative Dispute Resolution.

Evaluation. The court’s arbitration program was examined as part of a study of the
voluntary arbitration courts—David Rauma & Carol Krafka, Voluntary Arbitration in
Eight Federal District Courts: An Evaluation (Federal Judicial Center 1994). As one of
the five demonstration districts under the CJRA, the Northern District of Ohio is part of
the Federal Judicial Center study of the demonstration districts, which will be reported
to Congress by the Judicial Conference in 1996.

For more information
Peggy N. Daniels, ADR Administrator, 216-522-7580
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Arbitration in Ohio Northern

Overview

Description and authorization. The Northern District of Ohio is authorized by 28 U.S.C.
88 651-658 t0 establish a voluntary, nonbinding court-annexed arbitration program.
The court established its program, which is experimental, on December 13, 1991, through
Local Rule 7.4 and its CJRA plan. Judges may refer any case to arbitration on their own
motion, on request of a party, or on stipulation by all parties. Because the court’s arbi-
tration program is voluntary, any party may decline to participate by filing a statement
with the ADR administrator within twenty days of the notice of referral. Referral gener-
ally occurs after most discovery has been completed. A panel of one or three arbitrators
is selected by the parties from the court’s roster. Within thirty days of the filing of an
arbitration award, any party may file a demand for trial de novo. The case will then be
treated as if it had not been referred to arbitration, except that no additional pretrial
discovery is permitted without leave of the court for good cause.

Number of cases. Between January and September 1994, four cases were referred to
arbitration.

Case selection
Eligibility of cases. Any civil case may select or be referred to arbitration. No case types
are presumed ineligible or inappropriate.

Referral method. A case may be referred to arbitration by the judge sua sponte, at the
request of one party, or on stipulation by all parties with court approval. When arbitra-
tion is selected, the assigned judge issues an order referring the case. The ADR adminis-
trator provides written notice and a list of the appropriate number of proposed arbitra-
tors to counsel and any unrepresented party.

Opt-out or removal. Within twenty days of the written notice of selection, any party
may decline to consent to arbitration by filing a written notice of nonconsent with the
ADR administrator. The identity of the nonconsenting party is not disclosed to the judge.
A judge may also exempt a case from arbitration if the objectives of arbitration would
not be realized.

Scheduling
Referral. A case may be selected for arbitration at the case management conference or at
any time thereafter.

Discovery and motions. Whether case activities proceed during arbitration depends
on the assigned judge.

Written submissions. At least five days before the arbitration hearing, each party must
submit to each arbitrator and to each other party a set of relevant pleadings, a short
memo stating its legal and factual positions, and exhibits.

Arbitration hearing. Promptly after receiving the notice designating the arbitrators,
the arbitrators schedule the arbitration hearing. The hearing may not be more than 3o
days from the date of the notice of designation and not more than 180 days from the
date of the filing of the answer or the date of the filing of a reply to a counterclaim.
Unless the parties consent or the assigned judge orders, no hearing may begin for 30
days after disposition of motions to dismiss, for judgment on the pleadings, to join
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parties, or for summary judgment. Hearings may be held at any location in the district
that is convenient for all involved.
Length of hearing. Arbitration hearings generally last from a half to a full day.

Program features

Party roles and sanctions. In addition to counsel, individual parties and corporate or
insurer representatives with full settlement authority must attend the arbitration hear-
ing. The court’s rule does not specify whether or what type of sanctions might be im-
posed for noncompliance, but the court is not aware of sanctions having been imposed
in any of the ADR processes.

Filing of award. The arbitrator(s) must file the award with the ADR administrator
within ten days of the hearing. The award must state the name of the prevailing party,
the party against whom it is rendered, and the amount of the monetary award if any.
The award must also specify which party is to pay the costs as provided in 28 U.S.C. §
1920 and whether interest is awarded. The award becomes the final judgment in the case
unless trial de novo is requested.

De novo request. Parties desiring trial de novo must file a request within thirty days
of the filing of the arbitration award. The party requesting trial de novo must deposit
with the ADR administrator a sum equal to the arbitrator(s)’ fees as advance payment
for costs (excluding parties proceeding in forma pauperis or the United States, its officers,
or agencies). Any sum deposited is returned to the party demanding trial de novo if the
party obtains a final judgment more favorable than the arbitration award or if the judge
determines that the demand for trial de novo was made for good cause. The assigned
judge may assess costs of the trial against the party demanding trial de novo if the party
fails to obtain a judgment more favorable than the arbitration award or if the demand
for trial de novo was taken in bad faith.

Confidentiality. The content of any arbitration award is not made known to any judge
unless (1) the assigned judge is asked to decide whether to assess costs regarding trial de
novo requests; (2) the court has entered final judgment or the action has been other-
wise terminated; or (3) the judge needs the information to prepare the 28 U.S.C. § 903(b)
report required by the Judicial Improvements and Access to Justice Act. The assigned
judge may not admit at the trial de novo any evidence that there has been an arbitration
proceeding or the nature and amount of the award.

Neutrals

Qualifications and training. Those appointed to the court’s roster are lawyers who have
been admitted to the practice of law for at least five years and are currently either mem-
bers of the bar of the Northern District of Ohio or members of the faculty of an accred-
ited Ohio law school. The court may waive these requirements to appoint other qualified
persons with special expertise in particular substantive fields or experience in dispute
resolution processes. Training for the court’s neutrals includes an introduction and ex-
planation of each of the court’s ADR methods, model simulations with critiques, and
refresher training involving judges and neutrals experienced in ADR.

Selection for case. The court maintains a panel of neutrals approved by the court to
serve in cases referred to arbitration, mediation, or early neutral evaluation. When a
case is referred to arbitration, the ADR administrator randomly selects from the panel
five potential arbitrators with expertise in the subject matter of the case. If there are
multiple parties not united in interest, the ADR administrator adds an additional poten-
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tial arbitrator for each party. The parties are provided with biographical information
about each potential arbitrator. The parties must confer and select three arbitrators
using a series of strikes spelled out in the local rule. If all parties agree in writing, they
may select a single arbitrator. The parties are required to submit their final selection to
the ADR administrator within ten days of the written notice of referral. If for any reason
they fail to submit their selection, the ADR administrator selects the arbitrators from
the five names selected by computer, after considering their expertise as it relates to the
case and the geographical location of the panel member, counsel, and parties.

Disqualification. If at any time an arbitrator becomes aware of or a party raises an
issue with respect to the arbitrator’s neutrality, the arbitrator must disclose the facts
with respect to the issue. If a party requests that the arbitrator withdraw, the arbitrator
may do so. If the arbitrator determines that withdrawal is not warranted, the arbitrator
may continue, and the objecting party may then request the ADR administrator to re-
move the arbitrator. The ADR administrator makes the final determination.

Immunity. The court has not addressed this issue.

Fees. There is no cost to the parties for arbitration. The court compensates the neutrals
at a rate of 250 per day or per case for asingle arbitrator, or s100 per case or per day for
each member of a panel of three arbitrators.

Program administration
The ADR administrator directs the administration and implementation of the court’s
ADR programs.

Mediation in Ohio Northern

Overview

Description and authorization. Mediation is one of several ADR options offered by the
Northern District of Ohio under Local Rule 7.3 and the CIRA plan, effective December
13, 1991. Cases are selected for mediation after the parties have conducted sufficient
discovery to understand the strengths and weaknesses of the case, although mediation
may be used earlier if the parties agree and the court approves. A case may be referred
by the court on its own motion, on motion of one of the parties, or by stipulation of all
parties with court approval. An attorney-mediator meets with the parties to facilitate
settlement discussions and may hold both joint and private caucuses. If the parties fail
to reach agreement or if the parties request, the mediator may submit a settlement
proposal, which the parties may discuss with the mediator. The entire process is
confidential.

Number of cases. Between January and September 1994, 182 cases were referred to
mediation.

Case selection

Eligibility of cases. Any civil case may be referred to mediation. To date, case types
referred to mediation have included marine; negotiable instruments; stockholders suits;
contracts; land condemnation; foreclosure; personal injury; product liability; antitrust;
civil rights, including prisoner; RICO; labor; ERISA; copyright, patent, and trademark;
securities; tax; and environmental matters. No case types are presumed ineligible or
inappropriate for mediation.

217



Northern District of Ohio

Referral method. A case may be referred by the court on its own motion, on motion
of one of the parties, or by stipulation of all parties with court approval. Upon selec-
tion, the assigned judge issues an order referring the case to mediation. The ADR ad-
ministrator provides written notice to counsel and any unrepresented parties, along
with a list of proposed mediators.

Opt-out or removal. For good cause, a party may object to a referral to mediation
when it is made by the court on its own motion. The party must file a written request
for reconsideration within ten days of the court’s order. The mediation process is stayed
pending a decision on the request for reconsideration unless otherwise ordered by the
court.

Scheduling
Referral. Referral may be made at the initial case management conference, after discov-
ery has been completed, or at any time that seems appropriate for the case.

Written submissions. At least five days before the mediation session, the parties must
submit to the mediator copies of relevant pleadings and motions, a short memo stating
the legal and factual positions of each party, and any other material each party believes
would be beneficial to the mediator. The parties’ memos are not filed or shown to the
judge.

Mediation session. Promptly after receiving the notice of designation, the mediator
schedules the mediation session, which must occur within thirty days of the date of the
notice. The mediator notifies all parties and the ADR administrator of the date, time,
and location of the mediation session, which is generally held at the mediator’s office.

Number and length of sessions. Although most cases participate in only one session
that lasts four hours or less, some cases require several sessions and can take many
hours.

Program features
Discovery and motions. Whether other case activities proceed during the mediation
process depends on the assigned judge.

Party roles and sanctions. The attorneys who are primarily responsible for the case
must personally attend the mediation session and must be authorized to discuss all
relevant issues, including settlement. The parties must also be present. When a party is
not an individual or is represented by an insurance company, an authorized representa-
tive of such party or insurance company with full settlement authority must attend.
Willful failure to attend must be reported by the mediator to the ADR administrator for
transmittal to the assigned judge, who may impose sanctions.

Mediator settlement proposal. If the parties fail to reach agreement, or if at any time
they request a settlement proposal, the mediator may give them a settlement proposal.
Parties are requested to consider the settlement proposal carefully and discuss it with
the mediator.

Outcome. The mediator must report the results of the mediation to the ADR admin-
istrator within ten days of the close of the mediation session. If a settlement is reached,
the mediator, or one of the parties at the mediator’s request, must prepare a written
settlement agreement signed by the parties, which is filed with the ADR administrator
for approval by the court. If a settlement is not reached, the mediator must report in
writing to the ADR administrator that the mediation was held, whether any agreements
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were reached by the parties, and the mediator’s recommendation, if any, as to future
processing of the case.

Confidentiality. The mediation process is confidential. The parties and the mediator
may not disclose information regarding the process, including settlement terms, to the
court or to any third person unless all parties otherwise agree. There is no contact be-
tween the judge and the neutral, but the judge is advised of the report of the mediator.

Neutrals

Qualifications and training. Members of the court’s panel are lawyers who have been
admitted to law practice for at least five years and are currently either members of the
bar of this court or members of the faculty of an accredited Ohio law school. The court
may waive these requirements to appoint other qualified persons with special expertise
in particular substantive fields or experience in dispute resolution processes. The court
trains the panel members, providing them with an introduction and explanation of
each ADR method, model simulations with critiques, and refresher training sessions
involving judges and neutrals experienced in ADR.

Selection for case. With the written notice of referral, the ADR administrator provides
the parties with a list of proposed mediators selected from the court’s panel. Each party
must rank the proposed mediators in order of preference and return the list to the ADR
administrator within ten days. Once the ADR administrator receives all the lists, he or
she selects a list at random and strikes the least preferred name, then moves to the next
list and strikes the least preferred name. The remaining name is the selected mediator.
The ADR administrator contacts the selected mediator and requests a conflict check. If
no conflict exists, a written notice designating the mediator is sent to the mediator,
counsel,and parties. If the parties fail to submit their rankings within the time specified,
the ADR administrator selects the mediator from the proposed names, considering the
panel members’ expertise as it relates to the case and the geographical location of the
panel member, counsel, and parties.

Disqualification. The ADR administrator confers with the selected mediator concerning
possible conflicts before sending the notice of designation. If the mediator or the par-
ties later become aware of an issue regarding the mediator’s neutrality, the mediator
must disclose the facts to all parties. If a party requests that the mediator withdraw, the
mediator may withdraw and the ADR administrator will appoint another mediator. If
the mediator decides withdrawal is not warranted, the mediator may continue and the
objecting party may then ask the ADR administrator to remove the mediator. The ADR
administrator makes the final decision on the issue.

Immunity. The court has not addressed this issue.

Fees. Mediators receive no compensation for the first four and one half hours of
service. Thereafter, the parties are equally responsible for the mediator’s compensation
at the rate of $150 an hour.

Program administration
The ADR administrator directs the administration and implementation of the court’s
ADR programs.
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Early Neutral Evaluation in Ohio Northern

Overview
Description and authorization. The ENE program in the Northern District of Ohio is
authorized by the court’s CIRA plan and Local Rule 7.2, both effective December 13, 1991.
The judge may refer a case to ENE on his or her own motion, on the motion of one
party, or by stipulation of all parties. Under the program, a neutral-evaluator meets
with counsel and the parties early in the case to help them clarify issues, identify strengths
and weaknesses of the case, agree to stipulations, plan discovery, and realistically assess
the litigation costs and probable outcome of the case. The neutral-evaluator provides
the parties with an evaluation of the legal and factual issues, to the extent possible at the
early stage of the case. Early neutral evaluation is not generally a settlement tool, but
settlement may be effected as a result of the session.

Number of cases. Between January and September 1994, eighty-nine cases were re-
ferred to early neutral evaluation.

Case selection
Eligibility of cases. Any civil case may be selected for ENE. No case types are presumed
ineligible or inappropriate.

Referral method. The judge may refer a case to ENE on his or her own motion, on the
motion of one party, or by stipulation of all parties. After the judge issues the order
referring the case to ENE, the ADR administrator provides written notice to counsel and
to unrepresented parties, along with a list of potential neutral-evaluators.

Opt-out or removal. There are no formal provisions in the local rule governing ENE
removal. However, the parties may file a request with the judge to remove the case from
ENE.

Scheduling
Referral. Referral to ENE is made before or at the initial scheduling conference, or at any
time that seems appropriate. Generally, referral occurs early in the case.

Written submissions. At least five days before the evaluation session, each party must
submit to the evaluator and serve on all other parties a written evaluation statement of
no more than ten pages. The statement must identify the person, in addition to counsel,
who will attend the session as a representative of the party with decision-making au-
thority; identify any legal or factual issues whose early resolution might reduce the scope
of the dispute or contribute to settlement; describe the discovery that is contemplated;
and include as exhibits copies of all pleadings filed by the party submitting the written
statement. The statement may include any other information the parties believe would
be useful in preparing the evaluator and other parties for a productive session. In addi-
tion to the evaluation statement, the parties must prepare to respond to questions by
the evaluator concerning estimated costs to that party, witnesses, damages, and plans
for discovery.

ENE session. The evaluator must schedule the ENE session promptly after receiving
the notice of designation. The session must be held within thirty days of receipt of the
notice unless otherwise ordered by the court. A request for postponement of a sched-
uled evaluation session must be presented to the ADR administrator, not to the evalua-
tor. The session is held at the evaluator’s office.
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Number and length of sessions. The majority of the ENE sessions are completed in
one session lasting four hours or less.

Program features
Discovery and motions. The assigned judge determines whether other case activities
proceed during the early neutral evaluation process.

Party roles and sanctions. Individual parties must attend the ENE session. When a
party’s interests are being represented by an insurance company, an authorized repre-
sentative of the company with full authority to settle the case must attend. Willful fail-
ure to attend the ENE conference must be reported by the evaluator to the ADR admin-
istrator for transmittal to the assigned judge, who may impose sanctions.

Outcome. Within ten days of the close of the ENE conference, the evaluator must
report in writing to the ADR administrator that the ENE process was completed, any
agreements reached by the parties, and the evaluator’s recommendation, if any, as to
future ADR processes that might resolve the dispute.

Confidentiality. The entire ENE process is confidential. The parties and the evaluator
may not disclose information regarding the process, including settlement terms, to the
court or to third persons unless all parties agree otherwise.

Neutrals

Qualifications and training. Neutrals appointed to the court’s roster are lawyers who
have been admitted to the practice of law for at least five years and are currently either
members of the bar of this court or members of the faculty of an accredited Ohio law
school. The court may waive these requirements to appoint other qualified persons
with special expertise in particular substantive fields or with experience in dispute reso-
lution processes. Training includes an introduction and explanation of each of the court’s
ADR methods, model simulations with critiques, and refresher training involving judges
and neutrals experienced in ADR.

Selection for case. Within ten days of the written notice of referral, the parties must
agree on and advise the ADR administrator, in writing, of three proposed neutrals from
the court’s panel of neutrals. If the parties fail to advise the ADR administrator of their
selection, the ADR administrator selects the neutral from the court’s panel. After receiv-
ing the parties’ selection, the ADR administrator contacts the proposed neutral and re-
quests a conflict check. If no conflict exists, a written notice designating the neutral is
sent to the neutral, counsel, and unrepresented parties.

Disqualification. The ADR administrator makes an initial determination that the evalu-
ator has no conflict of interest. If at any time after appointment, the evaluator or a party
becomes aware of a conflict of interest and a party asks the evaluator to withdraw, the
evaluator may do so. If the evaluator declines, the objecting party may request review
by the ADR administrator.

Immunity. The court has not addressed this issue.

Fees. Evaluators receive no compensation for the first four and one half hours of
service. Thereafter, the parties are equally responsible for the evaluator’s compensation
at the rate of s150 per hour.

Program administration
The ADR administrator directs the administration and implementation of the court’s
ADR programs.
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IN BRIEF

Process summary

Settlement week. The Southern District of Ohio has established a settlement week pro-
gram in which settlement-ready cases are referred to mediation conferences hosted by
attorney-mediators during designated settlement weeks. See below.

Other ADR. Under Local Rule 53.1, the court may assign any civil case to a summary
jury trial, nonbinding arbitration, settlement week conference, or other alternative dis-
pute resolution method. The court encourages litigants to use the court’s ADR services
and to fashion dispute resolution processes suited to their needs. One judge uses a stan-
dard pretrial order listing a menu of ADR options. In appropriate cases, judges encour-
age litigants to consider private dispute resolution services available in the community.

Settlement masters and summary jury trials are used in appropriate cases, particu-
larly in complex litigation. A mandatory, nonbinding court-annexed arbitration pro-
gram was used at one time in the Cincinnati Division, but has been discontinued.

Judicial settlement conferences. Local Rule 53.1and General Order 88-5 authorize the
district and magistrate judges to conduct settlement conferences for most civil cases
that appear ready for settlement. Referral may occur on the request of the parties or by
order of the judge.

Of note

Information from court. The court has prepared a brochure—What is Settlement
Week?>—that explains for counsel and parties the settlement week program in the Co-
lumbus Division.

For more information

Norah McCann King, U.S. Magistrate Judge, 614-469-2191
Jack Sherman, U.S. Magistrate Judge, 513-684-3855

IN DEPTH

Settlement Week in Ohio Southern

Overview

Description and authorization. The primary ADR approach in the Southern District of
Ohio is settlement week, a program in which settlement-ready cases are referred to
mediation with volunteer attorney-mediators during designated weeks each year. Cases
are selected for referral on a case-by-case basis after review by the assigned judge. Refer-
ral is mandatory and does not require party consent. The settlement week mediation
conferences are conducted by experienced federal litigators trained in mediation. Mag-
istrate judges may conduct additional conferences in cases not resolved during settle-
ment week. The settlement week program is authorized by Local Rule 53.1, Eastern Di-
vision General Order 91-4, and Western Division General Order on Settlement Week
Mediation.

The use of settlement week mediation is most extensive in the Columbus Division,
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where the program has been established for almost a decade and where the twice-an-
nual settlement weeks are scheduled to coincide with a similar state court program. In
the Cincinnati Division, a“‘continuous settlement week” was recently instituted, in which
settlement-ready cases are referred to mediation throughout the year. The program,
which is similar to mediation programs in other districts, has had limited use so far. In
the Dayton Division, establishment of a settlement week program has been proposed
but not yet implemented.

Number of cases. Between January and September 1994, 141 cases were referred to
settlement week; 131 were referred in the Columbus Division, and 10 in the Cincinnati
Division.

Case selection
Eligibility of cases. Almost all civil trial-track cases are eligible for referral to settlement
week except prisoner litigation and Social Security appeals.

Referral method. The judge who handles pretrial matters selects cases for mandatory
referral to settlement week. Party consent is not required. In Columbus, the magistrate
judges generally assign cases to a specific settlement week at the initial Rule 16 confer-
ence. Parties may also request referral to settlement week mediation.

Opt-out or removal. Counsel may request removal from settlement week by written
memorandum to the assigned judge, after conferring with the client and opposing coun-
sel. If the request is based on insufficient discovery, the moving party must describe the
status of discovery and indicate when parties will be prepared for settlement. If the
request asserts that the parties’ settlement positions are too far apart to justify the ex-
pense of mediation, the memorandum must state each party’s settlement position and
the factual and legal bases underlying it.

Scheduling

Referral. In Columbus, cases are selected for referral to settlement week by the assigned
magistrate judge, often at the initial Rule 16 conference. Formal notice of referral is then
sent to counsel by the court staff.

Written submissions. Court staff give the mediators relevant portions of the case file.
At least two weeks before the settlement week mediation conference, each plaintiff must
submit a written demand to opposing counsel, and no later than one week before the
conference, each opposing party must respond in writing. The mediator receives copies
of all offers and responses.

Settlement week sessions. In Columbus, settlement week occurs each year in the third
week of June and the first week of December, which coincides with the large settlement
week program in the state courts in Columbus. Settlement week mediation conferences
are held at the courthouse, and scheduling is handled by court staff. Most cases are sent
to settlement week after discovery and motions practice have been completed, although
earlier settlement week participation is increasing.

Number and length of sessions. During settlement week, each case is allotted a one-
and-a-half-hour conference. Frequently, the mediator and parties will agree to con-
tinue negotiations beyond the time scheduled.

Program features
Discovery and motions. In most cases referred to settlement week, discovery and mo-
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tions practice have been completed. In the cases in which discovery has not been com-
pleted, the judge may stay further discovery until the settlement week process has ended.

Party roles and sanctions. The trial attorney for each party and the principal with
settlement authority must attend the settlement week mediation session. Failure to ne-
gotiate openly and honestly about the case may result in sanctions.

Outcome. When the mediation concludes, the mediator files a short report with the
court, addressing whether or not the case settled, whether parties and counsel complied
with the court’s attendance requirements and exchanged offers and demands as re-
quired, and whether additional discovery, motions, or judicial settlement conferences
would be productive. The district or magistrate judge uses the report to schedule fur-
ther proceedings if appropriate.

Confidentiality. Settlement week mediations are covered by Fed. R. Evid. 408.

Neutrals

Qualifications and training. The court has established a mediation panel of experi-
enced litigators. Those who want to be on the panel must complete a mediation train-
ing course sponsored by the bar association.

Selection for case. The court staff randomly assigns a mediator to the case from the
court’s panel of approved mediators.

Disqualification. The court staff checks to see that the assigned mediator is not
affiliated with either counsel. The mediator is expected to conduct a conflicts review
and advise the court of any problems.

Immunity. This issue has not arisen in the district, but the court believes that media-
tors would enjoy quasi-judicial immunity, under Mills v. Killebrew, 765 F.2d 69 (6th Cir.
1985), and Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir.1994) (court-appointed mediator or
neutral case evaluator has absolute quasi-judicial immunity when performing official
duties).

Fees. The mediators serve without compensation.

Program administration

In Columbus and Cincinnati, the settlement week program is supervised by a magis-
trate judge in each division. The magistrate judges’ courtroom deputies provide all clerical
support.

Eastern District of Oklahoma

IN BRIEF

Process summary

Mandatory magistrate judge settlement conference. Under the Eastern District of
Oklahoma’s CJRA plan, effective December 1, 1993, most civil cases are set for a manda-
tory settlement conference with the district’s magistrate judge (often referred to as the
settlement judge). Prisoner pro se petitions, Social Security cases, and bankruptcy ap-
peals are excluded from referral. Referral generally occurs after completion of discov-
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ery, although it may occur at any time appropriate for the case. An order of referral is
issued by the assigned judge.

The settlement conference order requires each party to provide the magistrate judge
and other parties with a settlement conference statement setting forth its positions,
demands, and offers. In addition, twenty-five days before the conference, the plaintiff
must submit a written settlement offer to the defendant and file a copy with the magis-
trate judge. The defendant must respond within fifteen days of the settlement confer-
ence.

The settlement conference is generally held thirty to sixty days before the scheduled
trial date, although the conference may be held earlier if it would be helpful. All other
activities in the case go forward during the settlement process. In addition to counsel,
parties with full settlement authority must attend the settlement conference. The atten-
dance requirement applies to insurance companies and corporations as well as indi-
viduals, but governmental entities and corporations whose board of directors must
approve a settlement may be granted permission to proceed with more limited author-
ity. Failure by counsel or parties to comply with any aspect of the settlement conference
order or procedure is subject to sanctions by the court.

During the conference, the magistrate judge hears an overview of the case from each
party and then attempts to facilitate settlement. Depending on the nature of the case,
the magistrate judge uses a variety of techniques, including private caucuses before or
after the overview presentation or evaluation followed by private caucuses and shuttle
diplomacy. Settlement conference discussions are confidential. At the conclusion of the
settlement conference, the magistrate judge files a minute order with the court indicat-
ing only whether the case settled. Although only one conference of two to four hours is
generally conducted in a case, the magistrate judge will conduct a follow-up conference
by telephone if necessary.

The mandatory settlement conference with the magistrate judge is a long-standing
procedure in this district. From January through September 1994, 163 cases were re-
ferred to magistrate judge settlement conferences.

Summary jury trial (SJT). Under Rule 16 and the court’s inherent authority to control
its docket, judges may refer cases scheduled for more than five days of trial to a magis-
trate judge for summary jury trial. The summary jury trial procedure and counsel’s
obligations under it are described in the order of referral to summary jury trial and in
the court’s Handbook and Rules for Summary Jury Trial Proceedings. From January
through September 1994, two cases were referred to summary jury trial.

Of note
Obligations of counsel. Attorneys are required to discuss their ADR options with each
other and their clients and to demonstrate to the court that they have done so. They
must also address the case’s ADR suitability in their case management statement and
must be prepared to discuss ADR’S use in the case with the assigned judge.

Plans. The court plans to refine and expand the use of the summary jury trial proce-
dure by January 199;.

For more information
James H. Payne, U.S. Magistrate Judge, 918-687-2434
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Northern District of Oklahoma

IN BRIEF

Process summary

Evaluative mediation (Adjunct Settlement Judge Program). The Northern District of
Oklahoma offers litigants a variety of settlement and ADR processes under Local Rule
16.3. The most frequently used settlement approach is the court’s Adjunct Settlement
Judge Program, also referred to as evaluative mediation. See below.

Summary jury trial (SJT). The court holds summary jury trials when witness cred-
ibility is an issue, when settlement talks have stalled over differing perceptions of the
amount a jury is likely to award, and when the procedure can be completed in one day.
The court’s summary jury trial format calls for opening statements, evidentiary presen-
tations, and closing arguments, and permits a limited number of key witnesses to testify
in person. The consent of all parties is generally a prerequisite to summary jury trial
use.

With the parties’ consent, cases may be referred to summary jury trial by a judicial
settlement judge or by an adjunct settlement judge. The parties may elect an advisory
or binding verdict. If a binding result is sought, a high/low split technique is usually
used. For this process, which is authorized by Local Rule 16.3(1), the parties set settle-
ment brackets as the high and low boundaries. Between January and September 1994,
one case was referred to summary jury trial. See also Executive Summary Jury Trial.

Minitrial. In business disputes, where communication with or among the decision
makers is seen as a problem, and the parties consent, the minitrial is occasionally used
to facilitate settlement. It involves a summary presentation of the case to the chief ex-
ecutive officers of the companies or corporations involved in the dispute. The minitrial
takes place at the courthouse, and the executives are robed and join the settlement judge
on the bench. After the evidentiary presentation is completed, the settlement judge as-
sists settlement discussions. The process is authorized by Local Rule 16.3 (I). Between
January and September 1994, no cases were referred to minitrial.

Executive summary jury trial. This process for business disputes combines elements
of the summary jury trial, the minitrial, and evaluative mediation into a one-to-two-
day settlement process. Use is generally contingent on party consent. The case is tried in
summary form before both a jury and a three-“judge” panel consisting of the settle-
ment magistrate judge and the two chief executive officers of the corporations involved
in the dispute. The resultant evaluation of the case by advisory verdict is then used to
further settlement discussions. The process is authorized by Local Rule 16.3(1). Between
January and September 1994, no cases were referred to executive summary jury trial.

Settlement conferences. The court promotes settlement efforts at the earliest pos-
sible stage in the case and authorizes mandatory judicially hosted settlement confer-
ences under Local Rule 16.3(A). Referral practices differ from judge to judge; some judges
schedule settlement conferences in all eligible cases, and other judges order settlement
conferences only with party consent. If a judicially hosted settlement conference is or-
dered, a district judge other than the judge assigned the case or a magistrate judge gen-
erally presides. Parties may also elect to pursue settlement through the Adjunct Settle-
ment Judge Program. In large part, the same settlement techniques—a combination of
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facilitative and evaluative mediation—are used by judges and adjunct settlement judges
in the settlement conferences.

Of note
Obligations of counsel. The Northern District of Oklahoma requires attorneys to read
an ADR brochure provided by the court, to discuss the court’s ADR options with their
clients and with each other, and to be prepared to demonstrate to the court that they
have done so. Attorneys must also discuss in their case management statement the case’s
suitability for ADR and must be prepared to discuss ADR with the assigned judge at the
initial case management conference.

Information from court. The court has prepared a brochure for counsel and clients
describing its settlement procedures and ADR options.

Plans. The court is considering expanding the size of the adjunct settlement judge
roster and requiring more sophisticated initial and continuing training.

Evaluation. The court maintains statistics on settlement rates.

For more information
John Leo Wagner, U.S. Magistrate Judge, 918-581-7976

INDEPTH

Evaluative Mediation (Adjunct Settlement Judge Program) in
Oklahoma Northern

Overview

Description and authorization. The most frequently used settlement approach in the
Northern District of Oklahoma is the court’s Adjunct Settlement Judge Program. Insti-
tuted in 1989 by Local Rule 16.3, the program offers parties the option of selecting a
settlement conference with a volunteer attorney, called an adjunct settlement judge (ASJ),
in lieu of a judicially hosted settlement conference. The program is also referred to as
evaluative mediation because the hybrid process combines aspects of mediation, settle-
ment conferences, and case evaluation. If prolonged settlement assistance is required,
Local Rule 16.3(G) authorizes the court to appoint the adjunct settlement judge as a
“special project settlement or discovery judge” and to order the parties to compensate
the neutral at a reasonable fee.

In the settlement process, each party first presents its side of the case, and then holds
private caucuses with the ASJ. During the first phase, the AsJ uses facilitative techniques
to help the parties reach agreement. If an impasse is reached, the ASJ assumes an evalu-
ative role, offers an evaluation of the case, and explores settlement options. The settle-
ment judge may then offer a settlement proposal privately to each party.

If both sides accept the proposal, the settlement is formalized. If one or all sides reject
the proposal, the AS) may, with the parties’ consent, restate the proposal as a “take-it-or-
leave-it deal” and direct each side to accept or reject the proposal within a set period,
usually of several days. Each party conveys its decision confidentially by telephone to
the supervising magistrate judge. Alternatively, if settlement is not achieved, the AsJ
may help parties consider other ADR tools offered by the court, including summary jury
trial, minitrial, or an executive summary jury trial. The consent of all parties is gener-
ally required before referral to another ADR process is made.
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Number of cases. Between January and November 1994, 416 cases were referred to the
Adjunct Settlement Judge Program.

Case selection
Eligibility of cases. Most civil cases are eligible for referral to the Adjunct Settlement
Judge Program except cases in which a case management conference is not typically
held, including Social Security appeals, bankruptcy appeals, other administrative re-
view cases, routine governmental foreclosures, student loan cases, or prisoner cases.

Referral method. Referral to the Adjunct Settlement Judge Program occurs after a
case is referred to a settlement conference by judicial order, party agreement, or at the
request of one party. Once the settlement conference referral has been made, the parties
may elect referral to the Adjunct Settlement Judge Program, in lieu of participating in a
judicially hosted settlement conference. The two-step referral process begins at the ini-
tial case management conference. The assigned district judge and parties discuss settle-
ment plans, and the parties generally agree to participate in a future settlement confer-
ence. If a party objects to the settlement conference, the court reserves the right to re-
quire participation, but most judges rarely do. More often, if parties do not agree to
participate in a court-sponsored settlement conference, the assigned district judge or-
ders them to submit a settlement report by a certain date and advises the parties that a
settlement conference will be ordered at the request of any party.

Opt-out or removal. A joint motion to strike the settlement conference or to resched-
ule for a later date is usually favorably considered.

Scheduling

Referral. Referral to the Adjunct Settlement Judge Program may occur at the initial case
management conference or at any time appropriate to the case. When the referral is
made, the court sends all parties a settlement conference order setting the date of the
settlement event.

Written submissions. Before the settlement process, each party must submit a settle-
ment conference statement of five pages or less to all parties and the adjunct settlement
judge. The statement sets forth the parties’ legal and factual positions and describes the
case’s settlement history, including any specific offers and demands.

Settlement session. The arrangements for the settlement session are made by court
staff and the adjunct settlement judge. The settlement sessions may be held at the court-
house or at the AsJ’s office. Settlement sessions are scheduled at the time deemed opti-
mal to the case.

Number and length of sessions. Settlement sessions rarely take more than one day.
The sessions usually begin at 1:30 p.m. and continue for several hours until the case is
settled or deadlocked. Usually only one session is held in a case.

Program features
Discovery and motions. Other case activities go forward during the settlement process.
Party roles and sanctions. In addition to an attorney who is fully familiar with the
case, a person with full settlement authority must attend the settlement session. Other
interested parties, such as insurers, must attend through fully authorized representa-
tives. A governmental entity may, with written application and explicit permission only,
proceed with a representative with limited authority. An application filed in bad faith or
to impair settlement may be sanctioned. The adjunct settlement judge may permit a
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party to be available by telephone. The parties and their representatives must be com-
pletely candid with the adjunct settlement judge, who is authorized to meet with the
parties without counsel if that would benefit the case. Failure to appear or to participate
in good faith may result in sanctions. The ASJ may certify such behavior in writing,
which is served on all parties, and may recommend an appropriate action.

Outcome. For program monitoring, the Asi submits a short report to the supervising
magistrate judge regarding the results of the settlement session. Dismissals, consent
judgments, confidentiality orders, and the like are filed in the case file. Other mediation
documents, such as mediation conference statements, exhibits received during the con-
ference, and draft settlement agreements, are kept in a separate, nonpublic mediation
conference file.

Confidentiality. Parties and counsel are expected to be completely candid with the
settlement judge during the conference. Thus, confidentiality must be assured. Any-
thing communicated during the conference may not be disclosed to any third party or
to the assigned judge.

Neutrals

Selection for case. After parties elect to participate in the Adjunct Settlement Judge
Program, the supervising magistrate judge selects a volunteer lawyer from the roster of
twenty-five trained neutrals. The magistrate judge matches the ASJ’s area of expertise to
the needs of the case.

Quialifications and training. The court has recruited and trained the attorneys who
serve as adjunct settlement judges. Asis are selected by the court from among members
of the bar in good standing and are chosen for their expertise, experience, impartiality,
reputation for fairness, training, and temperament. They are unpaid, appointed for a
year, and commit to conducting one session per month. Most ASJs are reappointed.
Candidates must attend a daylong training seminar taught by the supervising magis-
trate judge and experienced ASJs.

Disqualification. Asis will be disqualified if any colorable challenge to their impar-
tiality is made. Any party may confidentially contact the supervising magistrate judge
and request the disqualification of the ASJ. Requests are reviewed with a presumption in
favor of disqualification.

Immunity. Local Rule 16.3(F) provides that “[n]o adjunct settlement judge may be
called as a witness, except in an action to enforce the settlement agreement. In that
instance, the AsJ shall not be deposed and shall testify as the court’s witness.”

Fees. There is no fee for the adjunct settlement judge process. However, if the settle-
ment effort is expected to be extensive, or in connection with discovery matters, the
court may appoint an adjunct settlement judge as a “special project judge” and order
the parties to pay for his or her time at a reasonable hourly rate. The fee is allocated
among the parties as agreed to by the parties, or as ordered by the court.

Program administration

The program is administered by a magistrate judge and courtroom deputy. The ASJs,
the district judges, and members of the bar generally take any significant problem re-
garding the ASJ program to the magistrate judge for resolution. The courtroom deputy
handles routine scheduling issues. The court has established a permanent bench-bar
case management and ADR advisory committee, which is responsible for monitoring
current case management and ADR practices and making suggestions for modification.
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Western District of Oklahoma

IN BRIEF

Process summary

Magistrate judge settlement conferences. The primary settlement tool in the Western
District of Oklahoma is the settlement conference program in which a full-time magis-
trate judge serves as the court’s settlement judge. Instituted in 1983 and authorized by
Local Rule 17(i), settlement conferences are usually held after discovery is completed
and trial preparation is underway. Mandatory referral is authorized and customary.
Party consent is required for settlement conferences scheduled before the close of dis-
covery.

Under the program, every civil case set on a published trial docket is scheduled for a
settlement conference before the settlement magistrate judge (or another judge other
than the trial judge if the settlement judge is not available). Several judges also refer
bankruptcy appeals to the program. Settlement conferences generally last about two
and a half hours and involve private caucuses with each party. More than one session is
often held. Between January and September 1994, approximately soo cases were referred
to the magistrate judge settlement program.

Arbitration. The Western District of Oklahoma is one of ten districts authorized by
28 U.S.C. 88 651-658 to provide mandatory, nonbinding court-annexed arbitration in
cases of $100, ooo or less. See below.

Mediation. A court-wide mediation program aimed at early settlement was initiated
under the court’s CJRA plan, adopted December 31, 1991. See below.

Summary jury trial (SJT). The summary jury trial has been used since 1983 for se-
lected cases by almost all the judges. In the late 1980s as many as twenty to fifty cases a
year were referred to summary jury trial. Mandatory referral by the assigned judge is
permitted and customary; consensual referral has occurred but is rare. The SIT is gener-
ally used in trial-ready cases where trial is predicted to last five days or more and the
expense of the SJT is justified by the likelihood of settlement. A magistrate judge pre-
sides over the hearing, which takes a half to full day. The court’s procedures are outlined
in its Handbook and Rules for Summary Jury Trial. Between January and September
1994, two cases were referred to summary jury trial.

Special masters. The use of special masters for settlement and other case manage-
ment tasks is an established, but rarely used, method of the court. Referrals are made
only in complex cases.

Of note
Obligations of counsel. Attorneys must address ADR in their case management state-
ment and be prepared to discuss ADR options with the court at the initial case manage-
ment conference. In their joint status reports, counsel must certify whether the case is
eligible for mandatory nonbinding arbitration, state whether they would consent to
nonbinding arbitration, and indicate whether they would like to participate in the court’s
early mediation program.

Information from court. The court distributes to all counsel an ADR fact sheet and
handbooks on arbitration, mediation, and summary jury trials.
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Plans. As part of its revision of local rules, the court is condensing all ADR and settle-
ment rules into an ADR plan as an appendix to the revised rules. The Bankruptcy Court
for the Western District of Oklahoma recently adopted a local rule on ADR. The court’s
ADR administrator is also working with the State Attorney General’s Office and the
State Department of Corrections to create a mediation program for prisoner griev-
ances. The three federal districts in Oklahoma are discussing ways of sharing ADR re-
Sources.

Evaluation. The district’s arbitration program has been studied by the Federal Judi-
cial Center. See Barbara Meierhoefer, Court-Annexed Arbitration in Ten District Courts
(Federal Judicial Center 1990). As one of the ten pilot courts established under the CIRA,
the Western District of Oklahoma is part of the RAND study of the pilot and compari-
son districts, which will be reported to Congress by the Judicial Conference in 1996.

For more information
Ann Dudley Marshall, ADR Program Administrator and Law Clerk to Settlement Mag-
istrate Judge, 405-231-5821

IN DEPTH

Arbitration in Oklahoma Western

Overview

Description and authorization. The Western District of Oklahoma is one of ten dis-
tricts authorized by 28 U.S.C. 88 651-658 to provide mandatory, nonbinding court-
annexed arbitration in cases involving money damages only of $100,000 or less. The
program, also authorized by Local Rule 43 and the district’s CIRA plan, effective Decem-
ber 31, 1991, is described in the court’s The Arbitration Handbook. Under the program,
which was implemented in 1985, eligible cases are designated for mandatory arbitration
by the assigned judge at the initial pretrial scheduling conference. Parties may also par-
ticipate in the program by consent. The arbitration hearing is typically held shortly
before the scheduled discovery cutoff date, usually no more than 180 days from the date
the last answer was filed. The arbitrators’ fees are set and paid by the court. Counsel
participate in choosing either one arbitrator or a panel of three.

The court encourages its arbitrators to play varied settlement roles in addition to the
traditional role of rendering an award based on law and facts. Arbitrators may discuss
the case’s strengths and weaknesses, and they occasionally conduct a settlement confer-
ence if appropriate.

Number of cases. Between January and September 1994, eighty-six cases were re-
ferred to arbitration; seventy-five were mandatory referrals and eleven were referrals on
consent of the parties.

Case selection

Eligibility of cases. Eligible cases are those involving primarily money damages of
$100,000 OF less, exclusive of interest and costs. In addition, if the United States is a
party and does not have monetary interest in the claim, arbitration is permitted in cases
arising under the Federal Tort Claims Act, the Longshoreman’s and Harbor Worker’s
Act, the Admiralty Act, or the Miller Act. Civil actions may also be referred to nonbind-
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ing arbitration if the parties consent. Consensual referrals are common in non-com-
plex tort and contract cases involving claims over $100,000 as well as in employment
cases. Ineligible cases include administrative reviews, prisoner cases, constitutional claims,
bankruptcy appeals, and claims based on 28 U.S.C. 8 1343 jurisdiction.

Referral method. Eligible cases are identified at filing by the ADR administrator. Cases
are mandatorily referred to arbitration by the assigned judge after review of the joint
status report filed by counsel for the initial status conference. Parties may also partici-
pate in the program by consent. Formal notice of referral is provided by court order.

Opt-out or removal. Eligible cases may be exempted from mandatory arbitration in
two ways. First, at the initial pretrial scheduling conference, one or all counsel may
request to have the case referred to an early settlement conference or mediation in lieu
of arbitration. Second, within twenty days of an order referring the case to arbitration,
a party may seek removal from arbitration on the grounds that the matter involves
complex or novel legal issues, legal issues predominate over factual issues, or for other
good cause.

Scheduling

Referral. Eligible cases are generally referred to mandatory arbitration at the initial pre-
trial scheduling conference, although referral may also be made at any other appropri-
ate time. Formal notice of referral is provided by court order.

Discovery and motions. Streamlined discovery is encouraged. Case activities directed
toward trial proceed during the arbitration process and any trial deadlines remain in
effect unless suspended or continued by court order. Any issue relating to the arbitra-
tion of the case is directed to the assigned judge. If certain dispositive motions are filed
before the initial pretrial conference, arbitration proceedings may be deferred pending
the result. However, such motions filed after referral do not stay the procedure without
order of the court.

Written submissions. Ten days before the hearing, the parties must submit to the
arbitrators and to the arbitration coordinator a joint statement listing all disputed and
undisputed facts and legal issues. In addition, each party must submit to the arbitrators,
opposing counsel, and the arbitration coordinator, a position statement of no more
than five pages.

Arbitration hearing. At the initial case conference, the arbitration hearing date is set
after consultation with the assigned judge, counsel, and the court’s arbitration staff.
The arbitration hearing is typically held before the close of discovery and at least thirty
days before the scheduled trial date. Logistical arrangements are made by the court’s
arbitration coordinator, and the hearing is generally held at the courthouse.

Length of hearing. Although each party is permitted up to an hour to present its case,
hearings typically last less than an hour and a half.

Program features
Party roles and sanctions. In addition to counsel, clients or representatives with settle-
ment authority are required to attend the arbitration hearing. Sanctions may be im-
posed for failure to appear by a person required to be present or other failures to par-
ticipate in good faith. Such violations may also be treated as a default.

Filing of award. At the conclusion of the arbitration hearing, the arbitration coordi-
nator dockets an order indicating that the hearing was held. The arbitrator must submit
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the arbitration award to the clerk’s office within ten days of the hearing. Copies are
mailed to the parties and the award is filed under seal. If a demand for trial de novo is
not made, the award is entered as the judgment in the case.

De novo request. A demand for trial de novo must be made within thirty days of the
filing of the arbitration award. When requesting a trial de novo, the moving party is
required to submit a fee equal to the arbitrators’ fees. On motion, the deposited fee may
be returned if the final judgment is more favorable than the award or if good cause is
shown.

Confidentiality. The court’s confidentiality rules protect against disclosure of the ar-
bitration award to the trial judge and prohibit admission of evidence regarding the
arbitration at trial. Contact between the arbitrator and the assigned district judge is
prohibited. The arbitration summary and the joint stipulations are not made part of
the case file. At the trial de novo, the court prohibits admission into evidence of any
arbitration hearing transcript or other evidence regarding arbitration. The award is
kept under seal until the action has been terminated. If trial de novo is requested, how-
ever, the results of the arbitration may be disclosed by the parties to the settlement
conference magistrate judge at a mandatory settlement conference held shortly before
trial.

Neutrals

Qualifications and training. To become a member of the court’s arbitration roster, can-
didates must have at least five years of law practice, be admitted to practice in the West-
ern District of Oklahoma, and be determined by the court en banc competent to per-
form the duties of arbitrator. When the roster was formed in 1985 and expanded in 1989,
training sessions were held for the arbitrators.

Selection for case. The court’s ADR staff provides a list of ten arbitrators drawn ran-
domly from the court’s roster. If an arbitrator with subject matter expertise is requested,
a list of ten candidates with the requisite skills is prepared. Counsel confer to select a
single arbitrator or, if all the parties request in writing, a panel of three. The court’s ADR
staff determines the candidates’ availability and ascertains potential conflicts of inter-
est. If counsel do not make a timely selection, the court staff selects the arbitrator.

Disqualification. Arbitrators are required to disqualify themselves if any of the cir-
cumstances specified in 28 U.S.C. § 455 exist or may in good faith be believed to exist.

Immunity. Because arbitrators are appointed by the court to the roster and to the
specific case, the court believes case law would support immunity protection.

Fees. The court sets and pays the arbitrator fees in both mandatory and consensual
referrals. A single arbitrator receives $150 per case. When a panel of three is appointed,
each arbitrator receives $100 per case.

Program administration

The program is managed and administered by an ADR administrator, who is a perma-
nent law clerk in the chambers of the settlement magistrate judge. The clerk’s office
provides one deputy clerk, who serves as arbitration and mediation coordinator. The
coordinator does all the necessary paper work to schedule the hearing, monitors the
case through the hearing stage, and keeps the judge’s staff informed about the status of
the case. The ADR administrator identifies all cases eligible for mandatory or consen-
sual arbitration and discusses the appropriateness of the process with counsel and the
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assigned judge. The ADR administrator also coordinates training for arbitrators in con-
junction with the clerk’s office and deals initially with problems, conferring with the
assigned judge as appropriate.

Mediation In Oklahoma Western

Overview

Description and authorization. The Western District of Oklahoma established a me-
diation program under its CJRA plan, effective December 31, 1991, and Local Rule 46.
Under the program, which was implemented in April 1992, mandatory referral is per-
mitted, but in practice mediation referrals are usually made only with the consent of all
parties. Court-certified mediators are selected and compensated by the parties.

Mediation is used in this district as an early settlement device. At the initial pretrial
scheduling conference, the assigned judge, ADR administrator, and counsel usually dis-
cuss whether mediation is appropriate for the case. If mediation is chosen or ordered,
the initial session is generally held within thirty to sixty days of the conference. If liti-
gants are interested in using mediation before the initial pretrial scheduling conference,
they may seek assistance from the court’s ADR administrator.

Number of cases. Between January and September 1994, ninety-seven cases were re-
ferred to mediation.

Case selection
Eligibility of cases. Any civil case, except administrative reviews and prisoner cases, is
eligible for mediation. The process is most often used in personal injury disputes, con-
tract disputes involving businesses, and employment discrimination disputes.
Referral method. The customary practice of the court is to refer cases to mediation
only with the consent of all parties. One district court judge occasionally orders media-
tion without party consent, as permitted by local rule. Referrals are made on a case-by-
case basis after discussion among counsel and the assigned judge, often at the initial
case management conference.
Opt-out or removal. A case can be withdrawn from mediation by application to the
assigned judge on the grounds that the case is not suitable for mediation. Joint applica-
tions for withdrawal are preferred.

Scheduling

Referral. Cases are generally referred to mediation at the initial pretrial scheduling con-
ference, but referrals can be made at any time. At the time of referral, the court enters
orders referring the case, setting a mediation schedule, and appointing a mediator.

Written submissions. At least two days before the mediation session, each party must
submit to the mediator and all other parties a case summary of five pages or less. The
summary is not made part of the case file.

Mediation session. The judge’s referral order sets a date by which mediation must be
completed. The order’s time limits are monitored by the mediation coordinator. Most
mediation sessions occur within sixty days of the initial pretrial scheduling conference.
The timing and location of the mediation session are arranged by the mediator and the
parties. Sessions are generally held at the offices of the mediator or parties.

Number and length of sessions. Mediation sessions generally last from a half day to a
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full day. One session is typically held per case, although additional sessions are held if
necessary.

Program features

Discovery and motions. All other case activities go forward during the mediation. Liti-
gation activities are not suspended without a specific order of the court. The court
promotes discovery plans directed toward early settlement discussions.

Party roles and sanctions. In addition to counsel, parties with settlement authority
are required to attend the mediation. Sanctions are authorized under local rule for un-
excused failure to attend or to participate in the mediation session in good faith. Op-
posing counsel may bring instances of noncompliance to the court’s attention by mo-
tion; if appropriate, the ADR administrator may advise the court of problems by memo.

Outcome. The mediator files a report with the mediation coordinator and the as-
signed judge’s courtroom deputy indicating whether the case settled. For computer dead-
line tracking, the mediation coordinator also prepares an order indicating that the me-
diation was held as scheduled.

Confidentiality. The court’s local rules protect the privacy of the mediation process
and prohibit testimony by the mediator. No participant may disclose, without consent,
any confidential information acquired during the mediation. No stenographic or elec-
tronic record is permitted. The mediator may not be required to testify in any proceed-
ings relating to or arising out of the matter in dispute or be required to disclose
confidential information or data relating to or arising out of the matter in dispute.

The mediator is prohibited from communicating with the assigned judge except to
inform the judge in the mediator’s report whether the case settled.

Neutrals

Qualifications and training. Mediators are appointed by the court for a five-year pe-
riod. To be eligible to serve on the court’s roster, candidates must be professional me-
diators or attorneys with at least five years of practice, admitted to practice in the dis-
trict, and found competent to serve in these roles by the court.

All mediator candidates must complete at least twenty-four hours of classroom train-
ing in mediation, two observations of mediation sessions, and two actual mediation
sessions. The mediation training, which is not offered by the court, must include simu-
lated mediation exercises and address a variety of specific topics, such as mediation
process, roles and responsibilities of the mediator and participants, confidentiality, eth-
ics, and caucusing. In addition to the formal training, the court also holds periodic
continuing educational sessions for the mediators on its roster.

Selection for case. Within ten days of the referral order, the parties must select a
neutral from the court’s roster of mediators. If the parties cannot agree on a mediator,
the mediation clerk makes the selection.

Disqualification. Mediators are disqualified for bias or prejudice as provided in 28
U.S.C. 8 144 and must disqualify themselves in any action in which they would be re-
quired to do so under 28 U.S.C. § 455 if they were a justice, judge, or magistrate judge.
Any member of the bar who is certified and designated as a mediator pursuant to the
court’s rule is not for that reason disqualified from appearing or acting as counsel in
any other case pending before the court.

Immunity. Because arbitrators are appointed by the court to the roster and to the
specific case, the court believes case law would support immunity protection.
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Fees. The mediator is compensated by the parties according the mediator’s fee sched-
ule, which is filed with the court. Mediator fees usually range between $250—$900 per
mediation and are normally shared evenly by the parties. When the government is a
party, Justice Department guidelines restrict the government’s share of the mediator’s
fee to $250.

Program administration

The program is managed and administered by an ADR administrator, who holds a per-
manent law clerk position in the chambers of the settlement magistrate judge. The clerk’s
office provides one deputy clerk who serves as arbitration and mediation coordinator.
The coordinator does all the necessary paper work to schedule the mediation, monitors
the mediation deadlines, and keeps the judge’s staff informed about the status of the
case.

The ADR administrator identifies cases for the mediation program by reviewing joint
status reports in which counsel have consented to mediation and by discussing the pro-
gram with counsel at initial case management conferences. In conjunction with the
training arm of the clerk’s office, the ADR administrator plans the continuing education
sessions for mediators. The ADR administrator initially handles all problems, confer-
ring with judges as needed.

District of Oregon

IN BRIEF

Process summary

Mediation. Under Local Rule 240-2, the District of Oregon has authorized a mediation
procedure for cases involving monetary damages. See below.

Other ADR. In appropriate cases, judges may appoint a special master for settlement
purposes. One judge has also used the summary jury trial.

Judicial settlement conferences. Under Local Rule 240-1, a judge may order or a party
may request a settlement conference at any time. On request, another judge will host
the conference. All pending discovery schedules and trial dates remain in effect during
the settlement negotiations, unless altered by court order. In complex cases, settlement
conferences may last several days or extend over a period of time.

Of note
Obligations of counsel. Attorneys must address ADR suitability in their case manage-
ment statement, demonstrate that they have discussed ADR options with opposing coun-
sel and clients, and be prepared to discuss ADR options with the judge.

Plans. In accordance with a recommendation of the CJRA advisory committee and
the court’s mediation advisory group, the court is considering an early neutral evalua-
tion program.

For more information
Donald M. Cinnamond, Clerk of Court, 503-326-6388
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Camile S. Hickman, Portland Division Manager, 503-326-6388
Roger Jacobs, Eugene Division Manager, 503-465-6940

INDEPTH

Mediation in Oregon

Overview

Description and authorization. Since 1987, the District of Oregon has provided a me-
diation procedure for specified case types. Under Local Rule 240-2, parties in cases in-
volving money damages may request referral to mediation or may be ordered by the
assigned judge into mediation. Mediators are selected by the parties from the court’s list
of trained mediators; a judge makes the selection if the parties cannot agree. There is no
fee for mediation.

Number of cases. No figures are available on the number of cases referred to the
mediation program.

Case selection
Eligibility of cases. Local Rule 240-2 does not specify case eligibility, but in practice only
cases involving monetary damages are considered eligible for mediation. Cases involv-
ing matters of principle are generally excluded from mediation.

Referral method. The assigned judge may order a case to mediation, or a party may
request mediation.

Opt-out or removal. The rule does not specify a procedure by which parties can ask
to have their case removed from the mediation process.

Scheduling
Referral. Referral to mediation occurs at any time that seems appropriate for the case.

Written submissions. The mediator generally requires each party to submit a short
case summary.

Mediation session. The mediator sets the time and place for the session and notifies
the parties. By local rule, the mediator is also authorized to recommend and schedule a
preliminary conference with the assigned judge. These premediation conferences are
held in most cases. Most mediation sessions currently are held in law offices, but media-
tion rooms are included in plans for the district’s new courthouse.

Number and length of sessions. Generally, one one-day mediation session is held per
case. Additional sessions are held if needed.

Program features
Discovery and motions. All case activities go forward during mediation, unless stayed
by court order.

Party roles and sanctions. Party attendance is required at the premediation confer-
ences with the assigned judge, unless the judge excuses the parties. Sanctions are avail-
able for nonattendance. The mediator decides if clients are to be present at subsequent
sessions and how they are to participate. Even if clients are not required to attend, they
must be available by telephone. Parties represented by an insurer need not be present,
but if an insurer representative is present in the district, a representative with full settle-
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ment authority must attend the mediation. Willful failure to attend is reported to the
court and may result in sanctions.

Outcome. If a settlement is reached, the parties put the agreement in writing. If no
settlement is reached, the mediator promptly informs the court. If the mediator be-
lieves the intervention of a settlement judge would resolve the matter, he or she informs
the court.

Confidentiality. All proceedings, including any statements made by any participant
and any memoranda or written submissions, are confidential and are not to be reported,
recorded, placed in evidence, made known to the court or jury, or construed for any
purpose as an admission. No party will be bound by anything said or done in media-
tion unless settlement is reached.

Neutrals

Qualifications and training. Mediator candidates must apply to the court for admis-
sion to the roster and attend a court-sponsored mediation training seminar. The court’s
training provides an overview of the mediation process, describes the techniques used
for settlement and case evaluation, and discusses development of good communication
skills.

Selection for case. Within ten days of notice of referral to mediation, the parties must
select a mediator from the court’s list of volunteer mediators. If they cannot agree, counsel
for plaintiff must promptly notify the court and the assigned judge selects the mediator.

Disqualification. Standards for mediator disqualification are not addressed by the
local rule.

Immunity. Local Rule 240-2 states that “[d]uring their service, mediators act as officer
of the court and are clothed with judicial immunity.”

Fees. There is no fee for mediation.

Program administration
The program is administered on a case-by-case basis by each judge.

Eastern District of Pennsylvania

IN BRIEF

Process summary

Arbitration. The Eastern District of Pennsylvania is one of ten district courts autho-
rized by 28 U.S.C. 88 651—658 to establish a mandatory, nonbinding court-annexed ar-
bitration program. See below.

Mediation. Local Rule 53.2.1 authorizes the district’s mandatory early mediation pro-
gram for selected civil cases. See below.

Other ADR. The court’s CJRA plan, effective December 31, 1991, allows a judge or any
party to suggest use of ADR procedures other than arbitration or mediation.

Judicial settlement conferences. The court authorizes mandatory settlement confer-
ences.
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Of note
Plans. An ADR committee is currently considering other ADR options.

Evaluation. Evaluations of the court’s mediation and arbitration programs have been
conducted. See Court-Annexed Early Mediation Program: Questionnaire Findings (U.S.
District Court for the Eastern District of Pennsylvania December 1992). See also Bar-
bara Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial
Center 1990). As one of the ten pilot courts under the CIRA, the Eastern District of
Pennsylvania is also part of the RAND study of pilot and comparison districts, which
will be reported to Congress by the Judicial Conference in 1996.

For more information
Michael E. Kunz, Clerk of Court, 215-597-9221

INDEPTH

Arbitration in Pennsylvania Eastern

Overview

Description and authorization. The Eastern District of Pennsylvania is one of the ten
districts authorized by 28 U.S.C. 88 651—658 to provide mandatory, nonbinding court-
annexed arbitration in cases involving money damages only of $100,000 or less. Refer-
ral to arbitration, which is automatic by case type, is generally made after the answer is
filed. A panel of three arbitrators hears presentations by each party and makes a ruling,
which becomes binding unless the parties request a trial de novo. Arbitrators are not
permitted to discuss settlement with the parties or their counsel or to participate in any
settlement discussions concerning the case. The fee of $100 per arbitrator per case is
paid by the court. Local Rule 53.2 governs the program, which was established in 1978.

Number of cases. Between January and September 1994, 1,453 Civil cases were referred
to arbitration.

Case selection

Eligibility of cases. Eligible cases are those in which money damages of $100,000 or less
are sought, excluding the following case types: Social Security appeals, cases in which a
prisoner is a party, cases involving violation of a constitutional right, and actions in
which jurisdiction is based in whole or in part on 28 U.S.C. 8 1343.

Referral method. All eligible cases are automatically referred to arbitration after an
answer is filed.

Opt-out or removal. The assigned judge may, on his or her own motion or pursuant
to a party motion filed before appointment of the arbitrators, exempt the case from
arbitration on grounds that it involves complex legal issues, legal issues predominate
over factual issues, or for other good cause.

Scheduling
Referral. After an answer is filed, the arbitration clerk sends parties notice of referral,
including the date and time of the arbitration hearing.

Discovery and motions. Other case activities must go forward during the arbitration
referral. Parties have ninety days from the date the answer is filed to complete discovery,
unless the assigned judge specifies otherwise.
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Written submissions. Only submissions requested by the arbitrators or required by
order of the court in a particular case must be made before the arbitration hearing. The
clerk sends the arbitrators a copy of all pleadings.

Arbitration hearing. The arbitration hearing is held within 120 days of the filing of
the answer. Thirty days before the hearing date, the assigned judge issues an order set-
ting the date and time of the hearing and the names of the arbitrators. If a party has
filed a motion to dismiss, a motion for summary judgment, a motion for judgment on
the pleadings, or a motion to join parties, the judge does not issue the order until the
motions are decided. Arbitration hearings are arranged by court staff and are held at
the court house.

Length of hearing. Arbitration sessions generally last one day, but can range from a
half day to several days.

Program features

Party roles and sanctions. Parties must attend the arbitration hearing. If a party fails to
participate in the hearing in a meaningful way, the court may impose sanctions, includ-
ing striking the demand for trial de novo filed by that party.

Filing of award. The arbitration clerk enters on the docket only the date and the
statement “arbitration award filed.” The award is placed in a separate file in the clerk’s
office. If no request for trial de novo is made, the arbitration award is entered on the
docket as the judgment of the court and is placed in the case file.

De novo request. Within thirty days of entering the arbitration award on the docket,
any party may request a trial de novo. When a party makes a demand for trial de novo,
it must, unless permitted to proceed in forma pauperis, deposit with the clerk a sum
equal to the arbitration fees of s100 for each arbitrator. This sum is returned to the
party if it obtains a final judgment more favorable than the arbitration award. If the
party does not obtain a more favorable judgment, the sum is forfeited.

Confidentiality. The arbitration hearing is confidential, and no evidence of the hear-
ing may be introduced at a trial de novo.

Neutrals

Qualifications and training. To be on the court’s roster, an arbitrator must be a member
of the bar for at least five years, admitted to practice in the district, and determined by
the chief judge to be competent. No training is required.

Selection for case. The court randomly assigns three arbitrators from the court’s ros-
ter—one plaintiff’s attorney, one defense attorney, and one attorney who specializes in
neither area.

Disqualification. Arbitrators must disqualify themselves for bias or prejudice as pro-
vided in 28 U.S.C. 8 144 and in any action in which they would be required under 28
U.S.C. § 455 to disqualify themselves if they were a justice, judge, or magistrate judge.

Immunity. The court believes that arbitrators have judicial immunity.

Fees. The court pays each arbitrator 100 per case. Arbitrators are not reimbursed for
actual expenses incurred in the performance of their duties.

Program administration
The program is administered by the clerk’s office.
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Mediation in Pennsylvania Eastern

Overview

Description and authorization. In the Eastern District of Pennsylvania, Local Rule 53.2.1
authorizes a mandatory early mediation program. Since January 1, 1991, all civil cases
assigned odd civil action numbers have been required to participate in a mediation
conference conducted by an attorney-mediator early in the litigation process, except
Social Security cases, cases in which a prisoner is a party, cases eligible for arbitration,
asbestos cases, or any case a judge determines is not suitable for mediation. The media-
tion conference is a facilitated negotiation process and is provided pro bono by attor-
neys selected from the court’s roster of neutrals.

Number of cases. Between January and September 1994, 101 civil cases were sched-
uled for mediation.

Case selection
Eligibility of cases. Cases eligible for early mediation are those randomly assigned odd
civil case numbers at filing, excluding the following case types: Social Security cases,
cases in which a prisoner is a party, cases eligible for arbitration, asbestos cases, cases
appealed, withdrawn, or transferred from a bankruptcy judge, cases on the Special
Management Track, or any case that a judge determines is not suitable for mediation.
Referral method. All eligible cases are automatically referred. After the first appear-
ance of a defendant, the mediation clerk sends notice to counsel and any unrepresented
party.
Opt-out or removal. A judge may determine sua sponte or on application by a party
or a mediator that a case is not suitable for mediation.

Scheduling

Referral. After the first appearance by the defendant, the court’s mediation clerk sends
notice to counsel and any unrepresented party setting the date, time, and location of
the mediation conference and the name, address, and telephone number of the media-
tor.

Written submissions. When the notice of mediation is mailed to the parties, the me-
diation clerk mails the mediator copies of the complaint and any motions or pleadings
filed to date. At least three days before the mediation session, each party must give the
mediator and other parties a memorandum no longer than two pages, summarizing
the nature of the case and the party’s position on the issues, the relief sought, and settle-
ment.

Mediation session. The mediation conference is held within sixty days of the first
appearance by the defendant. Court staff schedule the mediation hearing, which is gen-
erally held at the courthouse.

Number and length of sessions. Mediation sessions generally last one hour, and only
one session is usually held.

Program features

Discovery and motions. Other case activities go forward during the mediation process.
Party roles and sanctions. Counsel primarily responsible for the case and each un-

represented party must attend the mediation conference. Counsel must arrange for their
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clients to be available by telephone or in person to discuss settlement. Willful failure to
attend or be available is reported to the court and may result in sanctions.

Outcome. If no settlement is reached, the mediator files a statement with the media-
tion clerk and the assigned judge that the parties have complied with the requirements
of the process but have not reached settlement. If settlement is achieved, the mediator
files a report with the mediation clerk and the assigned judge stating that a settlement
was reached.

Confidentiality. All proceedings at a mediation conference are confidential and may
not be reported, recorded, placed in evidence, made known to the trial judge or jury, or
construed for any purpose as an admission. No party is bound by anything done or said
at the mediation conference unless a written settlement is reached and signed by parties
and counsel.

Neutrals

Qualifications and training. Those listed on the court’s roster must be members of the
bar for at least fifteen years, admitted to practice before the court, and determined by
the chief judge to be competent. There is no training requirement for the neutrals.

Selection for case. The clerk or other court staff randomly selects a neutral from the
court’s roster.

Disqualification. Mediators may be disqualified for bias or prejudice as provided by
28 U.S.C. § 144 or in any action in which they would be required by 28 U.S.C. § 455 to
disqualify themselves if they were a justice, judge, or magistrate judge.

Immunity. The court believes mediators have judicial immunity because they are
assisting the court in performing its judicial function.

Fees. The attorney-neutrals serve pro bono.

Program administration

The mediation program is administered by the clerk’s office. A joint committee of the
court and the Philadelphia Bar Association Federal Courts Committee handles prob-
lems and makes evaluations.

Middle District of Pennsylvania
IN BRIEF

Process summary
Mediation. The Middle District of Pennsylvania established a mediation program un-
der its CJRA plan, effective January 1,1994. See below.

Summary jury trial. The summary jury trial has been authorized by local rule since
1988. One judge refers cases on a regular basis. Twelve cases were referred between Janu-
ary and September 1994.

Judicial settlement conferences. At least one pretrial/settlement conference is held in
each civil case. A judge other than the assigned judge conducts the conference. With the
approval of the court, the parties may select the settlement officer, who may be a senior
judge, a magistrate judge, or another neutral of the parties’ choosing.
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Of note
Obligations of counsel. Attorneys are required to discuss ADR options with their clients
and with opposing counsel and must be prepared to discuss ADR with the judge. They
must also discuss in their case management statement or plan whether ADR is suitable
for the case.

Information from court. A brochure about the court’s mediation program is avail-
able to counsel and litigants.

Evaluation. As one of the ten comparison districts established by the CIRA, the Middle
District of Pennsylvania is included in the RAND study of the pilot and comparison
districts, which will be reported to Congress by the Judicial Conference in 1996.

For more information
Mary D’Andrea, Clerk of Court, 717-347-1795

IN DEPTH

Mediation in Pennsylvania Middle

Overview

Description and authorization. The Middle District of Pennsylvania established a me-
diation program under its CIRA plan, effective January 1,1994. Under the program, which
was implemented in April 1994, every civil case is eligible for mediation. Referrals are
made by the assigned judge on a case-by-case basis, either at the judge’s initiative or by
request of the parties. Party consent is not required. Attorney-neutrals trained in me-
diation techniques meet with the parties for in-depth settlement negotiations. The pro-
cess is confidential and provided pro bono.
Number of cases. Nineteen cases were referred between April and September 1994.

Case selection

Eligibility of cases. Almost every civil case is eligible for mediation, although prisoner
and pro se cases are generally not considered candidates for mediation. The assigned
judge may also exclude cases on his or her own initiative or by party motion.

Referral method. Cases are referred to mediation by the assigned judge on a case-by-
case basis. The referral may be made on the judge’s initiative or at the request of all
parties. Party consent is not required.

Opt-out or removal. The court’s plan does not address this issue.

Scheduling

Referral. The mediation referral is generally made after parties have engaged in or nearly
completed discovery. An order of referral is entered setting the date, time, and place for
the mediation session and appointing a mediator.

Written submissions. When the order of referral is mailed, the clerk of court sends
the mediator a copy of the docket sheet. The clerk provides copies of any documents in
the case file requested by the mediator.

Mediation session. The mediation session should take place within thirty days of the
date of the order of referral. The mediator is authorized to change the date and time for
the mediation session, provided the new date is within fifteen days of the date set in the
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order of referral. The mediation session takes place in a neutral setting designated by
the mediator.

Number and length of sessions. The duration and number of the mediation sessions
vary with the case and mediator.

Program features
Discovery and motions. Other activities in the case are suspended during the media-
tion process.

Party roles and sanctions. Counsel primarily responsible for the case and any unrep-
resented party must attend the mediation session unless permitted by the mediator to
participate by telephone. Willful failure to attend is reported to the court and may result
in sanctions. Parties must be prepared to discuss all liability and damages issues, all
equitable and declaratory remedies requested, and their settlement positions.

Outcome. The mediator submits a statement to the assigned judge indicating whether
the court’s mediation requirements have been met and whether settlement was reached.

Confidentiality. Information from the mediation session may not be used by any
adverse party for any reason in the litigation.

Neutrals
Selection for case. The mediator is randomly selected by the clerk of court from the
roster established by the court.

Quialifications and training. The chief judge certifies neutrals as necessary. Require-
ments to be certified include membership of the bar of the highest court of one’s state
for ten years; admission to practice in the district; determination by the chief judge of
competence to serve as a mediator, and successful completion of the court’s mediation
training. A mediator may not be called on to serve more than twice a year without prior
approval of the mediator. Mediators must attend a two-day training session in media-
tion process and skills sponsored by Dickinson College Law School.

Disqualification. Mediators may be disqualified for bias or prejudice as provided by
28 U.S.C. § 144 and must disqualify themselves in any action in which they would be
required to do so under 28 U.S.C. 8 455 if they were a justice, judge, or magistrate judge.

Immunity. The court has not addressed this issue.

Fees. Mediators serve without compensation.

Program administration
The program is administered by the clerk’s office.

Western District of Pennsylvania

IN BRIEF

Process summary

Arbitration. The Western District of Pennsylvania is one of ten federal district courts
authorized by 28 U.S.C. 8§ 651—658 to offer voluntary, nonbinding court-annexed arbi-
tration to civil litigants. See below.
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Neutral evaluation (mediation/neutral evaluation). By local rule, the court insti-
tuted a program for neutral evaluation by volunteer lawyers. See below.

Judicial settlement conferences. Settlement conferences are held as needed by dis-
trict and magistrate judges.

Of note

Evaluation. An evaluation of the voluntary arbitration program in the Western District
of Pennsylvania is reported in the Federal Judicial Center’s study of the voluntary arbi-
tration programs: David Rauma & Carol Krafka, Voluntary Arbitration in Eight Federal
Districts: An Evaluation (Federal Judicial Center 1994).

For more information
Alfred L. Wilson, Clerk of Court, 412-644-3550
Diane Gunn, Clerk’s Secretary and Arbitration Clerk, 412-644-3530

IN DEPTH

Arbitration in Pennsylvania Western

Overview

Description and authorization. The Western District of Pennsylvania is one of ten fed-
eral district courts authorized by 28 U.S.C. §§ 651—658 to offer voluntary, nonbinding
court-annexed arbitration to civil litigants. It is one of four districts (see D. Ariz., M.D.
Ga., and N.D. Ohio) using an opt-out system. Instituted in 1991 as an experimental
program, the arbitration process is governed by Local Rule 16.2 and is open to almost all
civil cases seeking only money damages. Eligible cases are referred to arbitration auto-
matically, but any party may opt out of the referral without explanation. If the parties
consent to arbitration (by not opting out), they may proceed before one arbitrator or a
panel of three arbitrators selected from the court’s roster. The arbitrators receive a small
fee from the court.

Number of cases. Between January and September 1994, 266 cases were referred to
arbitration.

Case selection

Eligibility of cases. Cases eligible for arbitration include almost all civil cases in which
money damages only are sought. Excluded from participation are Social Security cases,
cases in which a prisoner is a party, cases alleging a violation of a constitutional right,
and actions in which jurisdiction arises under 28 U.S.C. § 1343.

Referral method. All eligible cases are automatically referred to arbitration by notice
from the arbitration clerk after answer is filed. Because this is a voluntary program and
all parties must consent to arbitrate, any party may opt out of the arbitration program
without explanation by filing an opt-out notice.

Opt-out or removal. Any party may opt out of the arbitration referral for any reason
by filing a notice with the clerk of court within ten days of filing the answer. Later in the
case, the assigned judge may, sua sponte or on motion of a party before appointment of
the arbitrators, exempt a case from arbitration.
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Scheduling
Referral. Eligible cases are referred to arbitration after answer is filed.

Discovery and motions. Parties have 120 days from the date answer is filed to com-
plete discovery, unless the assigned judge alters this time period. The assigned judge
retains authority to conduct status conferences, hear motions, and otherwise supervise
the progress of the case.

Written submissions. After completion of discovery, counsel for the plaintiff must
file a pretrial statement within ten days, the defendant must file within ten days of the
plaintiff’s filing, and third-party defendants must file within ten days of the defendant’s
filing. When counsel for the plaintiff receive the notice scheduling the hearing, they
must send the arbitrator all pleadings and all pretrial statements.

Arbitration hearing. After pretrial statements are filed, the assigned judge issues an
order setting the date and time of the arbitration hearing and naming the arbitrators. If
certain motions are pending, the court will withhold the order until the motions are
decided. The hearing, which is held at the courthouse and arranged by the arbitration
clerk, should occur within 150 days of the last answer.

Length of hearing. Arbitration hearings usually last about three hours.

Program features

Party roles and sanctions. The hearing may go forward in the absence of any party who,
after notice, fails to be present. If a party fails to participate in a meaningful manner, the
court may impose appropriate sanctions, including striking any demand for trial de
novo filed by that party.

Filing of award. The arbitration award must be filed promptly with the court after
the hearing. To shield the court from the award, the arbitration clerk retains the award
in a separate file and notes only “arbitration award filed” on the docket. If a timely
request for a trial de novo is not made, the award is entered as the judgment of the
court.

De novo request. A party desiring trial de novo must file a request within thirty days
of the filing of the arbitration decision.

Confidentiality. At the trial de novo, the court may not admit evidence of the arbitra-
tion, the nature or amount of the award, or any other matter concerning the arbitration
proceeding. The arbitration decision is not entered on the docket and is kept in a sepa-
rate file in the clerk’s office until and if it becomes the final judgment in the case.

Neutrals

Qualifications and training. To be eligible for appointment to the court’s roster of arbi-
trators, an attorney must have been admitted to practice for at least ten years; be admit-
ted in this district or be a member of the faculty of an accredited Pennsylvania law
school; be recommended by the court’s committee on arbitration; and be determined
by the chief judge competent to perform the duties of an arbitrator. The court does not
require training for the arbitrators.

Selection for case. The parties may elect to proceed before a single arbitrator or a
panel of three arbitrators and may select their arbitrators. If the parties are unable to
agree on arbitrators from on or off the court’s roster, the arbitration clerk randomly
selects the arbitrators from the court’s roster. To use arbitrators not certified by the
court, approval by the chief judge is required.
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Disqualification. The court has no disqualification rules for arbitrators.

Immunity. The court has not addressed this question.

Fees. The court pays the arbitrators’ fees. For single arbitrators, the rate is $250 per
day. For members of a three-person panel, the rate is $100 per day per arbitrator.

Program administration
The program is administered by the clerk’s office. The court’s arbitration committee
handles problems arising out of the program.

Neutral Evaluation (Mediation/Neutral Evaluation)
in Pennsylvania Western
Overview

Description and authorization. On January 1, 1995, the Western District of Pennsylva-
nia instituted a neutral evaluation process for civil cases. Under Local Rule 16.3, cases
are referred to this nonbinding ADR process on a case-by-case basis by the assigned
judge on his or her own motion or on motion of a party. The sessions are conducted by
volunteer lawyers called adjunct settlement judges, who have expertise in the subject
matter of the dispute. A principal purpose of the settlement session is to give litigants
an opportunity to articulate their positions, to hear their opponent’s version of the
matters in dispute, and to receive a neutral assessment of the relative strengths of the
opposing positions. The court calls this program mediation/neutral evaluation. The
adjunct settlement judges serve without compensation.
Number of cases. Caseload information is not available.

Case selection

Eligibility of cases. All civil actions are eligible for the program, including adversary
proceedings in bankruptcy and actions in which a trial de novo has been requested after
arbitration. No case types are presumed ineligible or inappropriate.

Referral method. The assigned district judge or magistrate judge may, sua sponte or
on motion of a party, order any civil action to this process. A judicial order of referral is
entered.

Opt-out or removal. The local rule does not address this subject.

Scheduling

Referral. A case may be referred to the process at any appropriate time. After the referral
order is entered, counsel are notified of the adjunct settlement judge appointed in the
case and the date of the session.

Written submissions. Once counsel receive the notice of referral, they are required to
send copies of all pleadings to the adjunct settlement judge. In addition, if pretrial state-
ments have not been filed, each party is required to submit an evaluation statement to
the adjunct settlement judge and opposing counsel ten days before the session. The
statement identifies the parties with decision-making authority who will attend the
session, describes the substance of the suit, and notes whether there are legal or factual
issues whose resolution might facilitate settlement. Documents may also be submitted.

Mediation/evaluation session. The date of the mediation/evaluation session is set by
the assigned judge in the referral order. The session may be rescheduled by the adjunct
settlement judge to take place within fifteen days of the original date. Other changes in
dates must be approved by the assigned judge. The session may be held at the court-
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house or at another location agreeable to the adjunct settlement judge and the parties.
Number and length of sessions. This information is not available.

Program features

Party roles and sanctions. In addition to counsel, clients are required to attend the
session unless excused for good cause by the adjunct settlement judge. In litigation
involving a corporation or other association, a settlement-empowered representative of
the party, other than outside counsel, must attend the session. Willful failure to attend
may result in sanctions.

Outcome. The adjunct settlement judge must send a report to the clerk and the as-
signed judge indicating that there has been compliance with the requirements of the
rule and noting whether settlement has been achieved.

Confidentiality. The mediation/evaluation session is confidential, and all informa-
tion arising from the settlement event is shielded from the trial judge. Other than the
brief report filed at the session’s conclusion, communication between the adjunct settle-
ment judge and the assigned judge is prohibited.

All proceedings, including any statements made by a party, counsel, the adjunct settle-
ment judge, or other participants, may not be reported or recorded or disclosed to the
trial judge. All counsel and parties must treat as confidential all written and oral com-
munications made in connection with or during any conference. These communica-
tions may not be disclosed to anyone not involved in the litigation and may not be used
for any purpose (including impeachment) in the litigation or in any other proceedings.
Except for a written settlement agreement or any written stipulations executed by the
parties or counsel, no party or counsel is bound by anything done or said at any of the
conferences.

Neutrals

Qualifications and training. To be selected for the court’s roster of adjunct settlement
judges, a candidate must have practiced law for at least ten years, be a member of the
court or a law professor in the state, be recommended by the court’s committee on
mediation/neutral evaluation, and be approved by the chief judge. Candidates must
also complete training requirements set by the court committee and take the oath of
affirmation prescribed in 28 U.S.C. 8 453.

Selection for case. The adjunct settlement judge is appointed by the assigned judge
and the clerk from the roster of certified volunteer attorneys. Where possible, a neutral
with subject matter expertise is selected. Alternatively, the parties may select an adjunct
settlement judge from another source, with the approval of the chief judge.

Disqualification. Adjunct settlement judges are disqualified for bias or prejudice as
provided in 28 U.S.C. 8 144 and must disqualify themselves in any action in which they
would be required to do so under 28 U.S.C. 8 4555 if they were a justice, judge, or mag-
istrate judge.

Immunity. The court has not addressed this question.

Fees. Adjunct settlement judges serve without compensation. In unusual cases and at
the request of the parties, an adjunct settlement judge selected by the parties and ap-
proved by the court may be compensated by the parties.

Program administration
The program is administered by the clerk’s office.
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District of Puerto Rico

IN BRIEF

Process summary

Magistrate judge settlement program (Mediation). Under the district’s CIRA plan, as
amended April 1995, the District of Puerto Rico has established an evaluative mediation
program using magistrate judges as mediators. Under the program, any civil case on the
court’s standard or complex tracks may be referred to mediation by the assigned judge
without party consent at any stage in the litigation. The assigned judge selects the judi-
cial mediator, who may be a district, senior, or magistrate judge; a visiting judge; or a
bankruptcy judge. The court expects that most mediation assignments will be handled
by magistrate judges. Participating judges are trained in mediation. The program went
into effect in the summer of 1995.

The initial mediation session must be held within ninety days of the referral. Shortly
before the session, counsel are asked to submit to the judicial mediator short written
statements about the case and key documents. At the initial session, the mediator ex-
plains the process, hears short presentations from each party, and asks open-ended ques-
tions to clarify positions and interests. The goal of the process is to develop a mutually
acceptable resolution to the dispute. If complete agreement is not possible, the judicial
mediator seeks partial agreements. The entire process is confidential; written materials
are not filed with the court and are returned to the parties at the close of the mediation
process. All other case activities, including motions and discovery, go forward during
the mediation process.

Judicial settlement conferences. Settlement conferences are held by the assigned judges
in most cases shortly before trial. As appropriate, the court may ask the parties to attend
the conference in person or by telephone.

For more information
Francis Rios de Moréan, Clerk of Court, 809-766-6047
Lizabel Negron, CIRA Staff Attorney, 809-766-5695

District of Rhode Island

IN BRIEF

Process summary

ADR program. Under its CIRA plan, effective December 1, 1993, the District of Rhode
Island has adopted an ADR program designed to reduce the number of civil trials in the
district. The plan, which was implemented on February 8, 1995, requires all civil liti-
gants to participate in some form of settlement program offered by the court. Parties
are automatically referred to and must participate in a magistrate judge settlement con-
ference, unless they elect to use one of the court’s alternative processes—early neutral
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evaluation, mediation, arbitration, summary jury trials, or summary bench trials. The
court’s ADR administrator helps litigants select an ADR procedure suited to their case.
Program procedures are described in the court’s Alternative Dispute Resolution Plan.

At filing, counsel receive a brochure describing the court’s ADR and settlement pro-
gram. Counsel in each civil case are required to discuss settlement and select one of the
court’s ADR or settlement options. Within thirty days of the filing of an answer, counsel
must certify to the court that they have conferred with one another regarding the case
and the court’s ADR options. If counsel elect to participate in one of the ADR options,
they must also make this selection within thirty days of the answer’s filing. If they do
not select an ADR process within this time frame, they are required to participate in a
mandatory magistrate judge settlement conference within 120 days of the answer’s filing.

The court’s ADR program includes the following processes:

Magistrate judge settlement conferences. Under the court’s ADR and settlement pro-
gram, all civil cases must participate in a settlement conference with a magistrate judge
unless the parties elect to use one of the court’s other ADR options. The use of magis-
trate judges as settlement judges is a long-standing practice in the court. Approximately
eighty cases were referred to magistrate judge settlement conferences between January
and September 1994.

Magistrate judges are randomly assigned to cases but may be reassigned if potential
conflicts of interest preclude service in a particular case. Settlement conferences take
place within 120 days of the answer’s filing. Within 10 days of the session, counsel must
submit to the magistrate judge position statements of ten pages or less, relevant plead-
ings and motions, and other pertinent material. Parties or insurers with full settlement
authority are required to attend the session with counsel. At the settlement conference,
the magistrate judge works with the parties and their counsel to identify issues, facili-
tate settlement discussions, and if possible, resolve the dispute. The settlement confer-
ence process is confidential.

Arbitration. Under the district’s ADR program, parties in any civil case may agree to
select nonbinding arbitration as an alternative to a mandatory settlement conference
with a magistrate judge. See below.

Mediation. Under the district’s ADR program, parties in any civil case may agree to
select mediation as an alternative to a mandatory settlement conference with a magis-
trate judge. See below.

Early neutral evaluation (ENE). Under the district’s ADR program, parties in any civil
case may agree to select ENE as an alternative to a mandatory settlement conference
with a magistrate judge. See below.

Summary jury trial (SJT). The summary jury trial is recommended by the court for
use in trial-ready cases for which other settlement efforts have failed. Earlier use in
some cases is suggested where appropriate. The court’s ADR plan contains general pro-
cedures for the siT, which may be amended by the assigned judge as needed. The pro-
cess is sometimes referred to as a minitrial.

Summary bench trial. Under the court’s summary bench trial process, a district judge
or magistrate judge presides over a summary hearing by parties and issues an advisory
decision. Where appropriate, the procedures specified for the summary jury trial may
apply. A judge other than the assigned trial judge presides. The process is sometimes
referred to as a minitrial.
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Of note

Obligations of counsel. In every civil case, counsel must meet to discuss the case and
the possibility of settlement. Within thirty days of the filing of the answer, counsel must
certify to the court that they have conferred in accordance with this requirement. Counsel
must also be prepared to discuss the court’s ADR requirements with the assigned judge
at the initial Rule 16 conference.

Information from court. An ADR brochure describing the court’s ADR and settlement
program is distributed to all counsel and pro se parties at filing. Before the initial Rule
16 conference, parties also receive a notice and order regarding the Rule 16 conference
and the court’s ADR requirements.

Evaluation. The court plans to evaluate the ADR and settlement program quarterly.

For more information
Berry B. Mitchell, ADR Administrator, 401-528-5252

INDEPTH

Arbitration in Rhode Island

Overview

Description and authorization. Under the court’s CIRA plan, effective December 1,1993,
the District of Rhode Island has authorized arbitration as one of the court’s ADR op-
tions. The court’s ADR and settlement program, which was implemented February 8,
1995, requires all civil cases to participate in a settlement conference with a magistrate
judge unless the parties select one of the court’s ADR options. Parties in any civil case
may, if they agree, select nonbinding, court-based arbitration. Parties may also agree to
use binding arbitration but must request a referral to a private ADR provider. In the
court-based program, the hearing is before a single arbitrator who is not compensated
for the first hour of service. Parties must equally share the subsequent fee of 150 per
hour or less. Procedures for arbitration and the court’s other ADR options are contained
in the district’s Alternative Dispute Resolution Plan.
Number of cases. Caseload information is not yet available.

Case selection
Eligibility of cases. All civil cases are eligible for arbitration. On a case-by-case basis, a
case may be excluded from the district’s ADR program by the assigned judge.

Referral method. Every civil litigant is required to select one of the court’s ADR op-
tions or, alternatively, appear before a magistrate judge for a settlement conference within
120 days of filing the answer or a motion to dismiss. To elect arbitration, parties execute
a form order referring the case to ADR and indicating their proposed ADR method.
Within ten days of the referral order, parties must arrange a joint meeting with the ADR
administrator to discuss the court’s ADR plan, the facts and issues of the case, the pro-
posed ADR method, and potential neutrals.

Opt-out or removal. A party may move to remove the case from arbitration. Once a
case is removed, the parties may select another of the court’s ADR options or notify the
ADR administrator that settlement efforts have reached an impasse and request that the
case be returned to the trial track.
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Scheduling

Referral. Parties receive information about the court’s ADR requirements before the
initial Rule 16 conference and may, by execution of a form order, select arbitration be-
fore, during, or after the conference.

Discovery and motions. Deadlines for completing discovery and motions are estab-
lished by the assigned judge. If a trial de novo is filed, no additional pretrial discovery
may be taken without leave of court.

Written submissions. At least five days before the arbitration hearing, each party must
submit to the arbitrator a set of relevant pleadings and a memo of ten pages or less
stating the legal and factual positions of the party, together with copies of the docu-
mentary exhibits the party intends to offer at the hearing. At least five days before the
hearing, each party must deliver to each other party a copy of the memo and exhibits
provided to the arbitrator and must make available any nondocumentary exhibits for
evaluation by the other party.

Arbitration hearing. The arbitration hearing must be held within thirty days of the
date of the written notice of referral to arbitration and not more than 180 days from the
date of filing the answer or a reply to a counterclaim. Hearing arrangements are made
by the ADR administrator. The hearing may be held at any convenient location.

Length of hearing. No information is currently available about the average duration

of arbitration hearings.

Program features

Party roles and sanctions. Parties must attend the arbitration session. When a party’s
interest is represented by an insurance company, an authorized representative of the
insurance company with full settlement authority must attend. The absence of a party
is not grounds for a continuance. Sanctions may be imposed by a district judge for
failure to attend or comply with the process.

Filing of award. Within ten days of the hearing, the arbitrator must file the award
with the ADR administrator, who transmits it to the clerk for filing in the appropriate
case file and who serves copies on the parties. Unless a party files a request for trial de
novo, the arbitration decision becomes the judgment in the case. The decision is public
unless ordered sealed by the court.

De novo request. Parties seeking trial de novo must file a request within thirty days of
the filing of the arbitration decision. The assigned judge may assess costs of the trial, as
provided in 28 U.S.C. § 1920, against any party who demands trial de novo but fails to
obtain a judgment, exclusive of interest and costs, that is substantially more favorable to
the party than the arbitration award and who, in the judgment of the assigned judge,
sought trial de novo in bad faith. This requirement does not apply to any case involving
the United States or one of its agencies.

Confidentiality. The content of any arbitration award is confidential and will not be
made known to any judge unless (1) the assigned judge is asked to decide whether to
assess costs; (2) the court has entered final judgment or the action has been otherwise
terminated; or (3) the judge needs the information for the purpose of preparing the
report required by § 9o3(b) of the Judicial Improvements and Access to Justice Act. The
assigned judge will not admit at the trial de novo any evidence that there has been an
arbitration hearing or the nature or amount of the award.
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Neutrals

Qualifications and training. Members of the court’s panel of neutrals are nominated by
the court’s CIRA advisory group and confirmed by the judges for a three-year period;
reappointment is approved if continued qualification is demonstrated. Persons appointed
to the court’s roster must be lawyers who have been admitted to the practice of law for
at least ten years and who are currently members of the bar of the district. The panel
may also include non-lawyers or lawyers with less than ten years of practice or who are
not admitted in the district if they possess special or unique expertise in a particular
field or have substantial experience or training in one of the dispute resolution options
offered by the court and are certified by the court for inclusion on the panel. All persons
appointed to the court’s roster must undergo training as directed by the court.

Selection for case. The parties select an arbitrator from a list of three names drawn
from the court’s roster of arbitrators. If the parties fail to make a selection within ten
days, the ADR administrator randomly selects the arbitrator from the list submitted to
the parties. In appropriate cases, the parties may request neutrals with subject matter
expertise.

Disqualification. If the arbitrator becomes aware of or if a party raises an issue about
the arbitrator’s neutrality because of some interest in the case or because of a relation-
ship or affiliation with one of the parties or attorneys, the arbitrator must immediately
disclose to the parties the relevant facts giving rise to the alleged conflict of interest. If a
party requests the arbitrator to withdraw because of the disclosed facts, the arbitrator
may withdraw, and the parties must select another arbitrator from a list provided by the
ADR administrator. If the challenged arbitrator determines that withdrawal is unwar-
ranted, the arbitrator may continue, subject to an appeal to the assigned judge, who
may permit the arbitrator to continue or may remove the arbitrator.

Immunity. The court believes that arbitrators have absolute immunity when per-
forming duties within the scope of their official tasks.

Fees. Arbitrators receive no compensation for the first hour of service. Thereafter, the
parties are equally responsible for the arbitrator’s compensation at a rate agreed to by
the parties but not to exceed $150 per hour.

Program administration

The ADR administrator manages all the dispute resolution processes offered by the court
under the ADR plan except the magistrate judge settlement conferences. The ADR ad-
ministrator is part of the clerk’s office but reports directly to the chief judge.

Mediation in Rhode Island

Overview

Description and authorization. Under the court’s CIRA plan, effective December 1,1993,
the District of Rhode Island established a mediation program as part of the court’s ADR
and settlement plan. The program was implemented February 8,1995. As an alternative
to a mandatory settlement conference with a magistrate judge, litigants in any civil case
may agree to have their case referred to mediation with an attorney-mediator selected
from the court’s roster. In this confidential process, the mediator helps the parties iden-
tify underlying interests and reach a mutually acceptable resolution. Mediators are court-
trained attorneys or other experts, selected by the parties and serving for no fee for the
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first hour of mediation. Thereafter, the parties compensate the mediator at a rate of not
more than s150 an hour. Procedures for mediation and the court’s other ADR options
are contained in the district’s Alternative Dispute Resolution Plan.

Number of cases. Caseload information is not available.

Case selection
Eligibility of cases. All civil cases are eligible for mediation, but a case may be excluded
from mediation by the assigned district judge.

Referral method. Every civil litigant is required to select one of the court’s ADR op-
tions or, alternatively, appear before a magistrate judge for a settlement conference within
120 days of filing the answer or a motion to dismiss. To elect mediation, parties file a
form order referring the case to ADR and indicating their proposed ADR method. Within
ten days of the referral order, parties arrange a joint meeting with the ADR administra-
tor to discuss the court’s ADR plan, the facts and issues of the case, the proposed ADR
method, and potential neutrals from the court’s roster.

Opt-out or removal. A party may move to remove the case from mediation. Once a
case is removed, the parties may select another of the court’s ADR options or notify the
ADR administrator that settlement efforts have reached an impasse and request that the
case be returned to the trial track.

Scheduling

Referral. Parties receive information about the court’s ADR requirements before the
initial Rule 16 conference and may, by execution of a form order, select mediation be-
fore, during, or after the conference.

Written submissions. At least five days before the mediation session, each party must
submit a short confidential summary of the case to the mediator, describing the nature
and history of the dispute, the applicable legal theory, and any settlement discussions.
The party may identify individuals whose presence at the mediation would be helpful.
The summaries are confidential and are not included in any court files or exchanged
with opposing parties or the assigned judge.

Mediation session. After receiving notice of his or her selection, the mediator sched-
ules the mediation session and notifies the parties and ADR administrator of the session’s
time, place, and date. Unless otherwise ordered by the court, the mediation session
must be held within thirty days of receipt by the mediator of the notice of his or her
designation as mediator in the case.

Number and length of sessions. This information is not available.

Program features
Discovery and motions. All case activities go forward during the mediation process.
Party roles and sanctions. In addition to counsel, all parties with full settlement au-
thority must attend the mediation session. When a party’s interest is represented by an
insurance company, a representative of the insurance company with full settlement au-
thority must attend. Sanctions may be imposed by a district judge for failure to attend
or to comply with the mediation process.
Outcome. At the conclusion of the mediation process, the mediator must report to
the ADR administrator whether the case settled, and if it did not settle, whether other
ADR processes might be appropriate.
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Confidentiality. Proceedings in all of the court’s ADR programs are confidential. Rule
408 of the Federal Rules of Evidence applies to information, statements, and evidence
generated in the course of any of the ADR process and makes inadmissible any evidence
of conduct or statements made, unless these are otherwise discoverable. All memo-
randa and other work products, including files, reports, interviews, case summaries,
and notes prepared by the neutral, are not subject to disclosure in any subsequent civil
proceeding involving any of the parties, nor may the neutral be compelled to disclose in
any subsequent civil proceeding any communication made to him or her in the course
of, or relating to the subject matter of, any of the ADR sessions.

Disclosures to the mediator in private caucuses are treated confidentially unless the
parties give permission to the mediator to reveal the disclosed information to the other
party. No transcripts or recordings are made of the session. At the end of the mediation
session, the mediator destroys any notes made during the session.

Neutrals

Qualifications and training. Members of the court’s panel of neutrals are nominated by
the court’s CJRA advisory group and confirmed by the judges for three-year terms; reap-
pointment is approved if continued qualification is demonstrated. Panelists are lawyers
who have been admitted to the practice of law for at least ten years and who are cur-
rently members of the bar of the district. The panel may also include other profession-
als, lawyers with less than ten years of practice, or lawyers not admitted to the district, if
they possess special or unique expertise or training in one of the court’s dispute resolu-
tion options. All people selected as neutrals must complete dispute resolution training
prescribed by the court.

Selection for case. The parties select a mediator from a list provided by the ADR ad-
ministrator. If they are unable to agree on a mediator within ten days of receiving the
list, the ADR administrator randomly selects a mediator from the list. The ADR admin-
istrator notifies all counsel and the mediator of the selection.

Disqualification. If the mediator becomes aware of or if a party raises an issue about
the mediator’s neutrality, the mediator must immediately disclose to the parties the
relevant facts giving rise to the alleged conflict of interest. If a party asks the mediator to
withdraw, the mediator must withdraw and the parties must select another evaluator
from the list provided by the ADR administrator.

Immunity. The court believes that mediators have absolute immunity when perform-
ing duties that are within the scope of their official tasks.

Fees. The mediator receives no compensation for the first hour of service. Thereafter
the mediator is paid at a rate of $150 an hour or less, as agreed to and shared by the
parties.

Program administration

The ADR administrator manages all the dispute resolution processes offered by the court
under the ADR plan, except the magistrate judge settlement conferences. The ADR ad-
ministrator is part of the clerk’s office but reports directly to the chief judge.
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Early Neutral Evaluation in Rhode Island

Overview

Description and authorization. Under its CJRA plan, effective December 1, 1993, the
District of Rhode Island has established an ENE program as part of the court’s ADR and
settlement plan. The program was implemented February 8, 1995. As an alternative to a
mandatory settlement conference with a magistrate judge, litigants in any civil case may
agree to have their case referred to early neutral evaluation with an attorney evaluator
selected from the court’s roster. Under the ENE program, parties meet with a neutral-
evaluator within thirty days of their ADR election. The purpose of the session is to help
parties and counsel focus the issues, organize discovery, prepare the case for trial, and,
to the extent possible, discuss settlement of the case. The evaluator, who may meet in
private caucuses with the parties if appropriate, provides an expert assessment of dis-
puted legal and factual issues and an estimate of the perceived value of the case. Evalu-
ators serve without compensation for the first hour. Thereafter, the parties share a fee of
$150 per hour or less. Procedures for early neutral evaluation and the court’s other ADR
options are contained in the district’s Alternative Dispute Resolution Plan.
Number of cases. Caseload information is not yet available.

Case selection

Eligibility of cases. The parties in any civil case may select early neutral evaluation.
Individual cases may be exempted from the court’s ADR program or from ENE by the
assigned district judge.

Referral method. Every civil litigant is required to select one of the court’s ADR op-
tions or, alternatively, appear before a magistrate judge for a settlement conference within
120 days of filing the answer or a motion to dismiss. To elect ENE, parties must file a
form order referring the case to ADR and indicating their proposed ADR method. Within
ten days of the referral order, the parties must arrange a joint meeting with the ADR
administrator to discuss the court’s ADR plan, the facts and issues of the case, the pro-
posed ADR method, and potential neutrals from the court’s roster.

Opt-out or removal. A party may move to remove the case from ENE. Once a case is
removed, the parties may select another of the court’s ADR options or notify the ADR
administrator that settlement efforts have reached an impasse and request that the case
be returned to the trial track.

Scheduling

Referral. Parties receive information about the court’s ADR requirements before the
Rule 16(b) conference and may, by execution of a form order, select ENE before, during,
or after the conference.

Written submissions. No later than ten days before the evaluation session each party
must submit to the evaluator and other parties a written evaluation statement, not to
exceed ten pages, which must identify the people, in addition to counsel, who will at-
tend the session as a representative of the party with decision-making authority; iden-
tify legal or factual issues whose early resolution might reduce the scope of the dispute
or contribute to settlement; and describe the discovery that is contemplated. In addi-
tion to a written evaluation statement, the parties must prepare to respond fully and
candidly in a private caucus to questions from the neutral concerning the estimated
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costs of litigation, witnesses, damages, and plans for discovery. The written evaluation
statements are not filed with or revealed to the court.

ENE session. Unless otherwise ordered by the court, the ENE session must be held
within thirty days of the neutral’s notice of appointment and should be held within
seventy-five days of filing the answer. The neutral schedules the session at a time and
place convenient to the participants.

Number and length of sessions. This information is not yet available.

Program features
Discovery and motions. Other case activities must go forward during the evaluation
process.

Party roles and sanctions. Each party must be represented at the session by the attor-
ney expected to be primarily responsible for handling the trial of the case. Parties must
attend the ENE session. When a party’s interest is represented by an insurance company,
an authorized representative of such party or insurance company with full settlement
authority must attend. Willful failure of a party to attend the ENE conference must be
reported to the assigned magistrate or district judge, who may impose appropriate sanc-
tions.

Outcome. The evaluator must report in writing to the ADR administrator that the
ENE process has been completed, any agreements reached, and the neutral’s recommen-
dation, if any, as to any other ADR processes that might assist in resolving the dispute.
Any subsequent ADR referrals must be coordinated with the supervising district or
magistrate judge.

Confidentiality. Proceedings in all of the court’s ADR options are confidential. Rule
408 of the Federal Rules of Evidence applies to information, statements, and evidence
generated in the course of any of the ADR processes and makes inadmissible any evi-
dence of conduct or statements made, unless these are otherwise discoverable. All memo-
randa and other work products, including files, reports, interviews, case summaries,
and notes prepared by the neutral are not subject to disclosure in any subsequent civil
proceeding, nor may the neutral be compelled to disclose in any subsequent civil pro-
ceeding any communication made to him or her in the course of or relating to the
subject matter of any of the ADR sessions.

Neutrals

Qualifications and training. Members of the court’s panel of neutrals are nominated by
the court’s CIRA advisory group and confirmed by the judges for a three-year period;
reappointment is approved once continued qualification is demonstrated. Panelists are
lawyers who have been admitted to the practice of law for at least ten years and who are
currently members of the bar of the district. The panel may also include other profes-
sionals, lawyers with less than ten years of practice, or lawyers not admitted in the dis-
trict, if they possess special or unique expertise or training in one of the court’s dispute
resolution programs. All neutrals must complete dispute resolution training prescribed
by the court.

Selection for case. After the parties have notified the ADR administrator of their se-
lection of ENE, the administrator sends them a list of the court’s neutrals. The parties
must select a neutral within ten days of receipt of the list. If they fail to do so, the ad-
ministrator randomly selects the neutral and notifies the parties and neutral of the
selection.
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Disqualification. If the evaluator becomes aware of or if a party raises an issue about
the evaluator’s neutrality because of some interest in the case or because of a relation-
ship or affiliation with one of the parties or attorneys, the evaluator must immediately
disclose to the parties the relevant facts giving rise to the alleged conflict of interest. If a
party requests the evaluator to withdraw because of the disclosed facts, the evaluator
must withdraw, and the parties must select another evaluator from the list provided by
the ADR administrator.

Immunity. The court believes that neutrals have absolute immunity when perform-
ing duties within the scope of their official tasks.

Fees. The evaluator receives no compensation for the first hour of service. Thereafter,
the parties are equally responsible for compensating the evaluator, at a rate agreed to by
the parties but not to exceed $150 per hour.

Program administration

The ADR administrator manages all the dispute resolution processes offered by the court
under the ADR plan except the magistrate judge settlement conferences. The ADR ad-
ministrator is part of the clerk’s office administratively but reports directly to the chief
judge.

District of South Carolina

IN BRIEF

Process summary
Mediation. Under Local Rule 30.00, adopted July 12, 1995, the District of South Carolina
has established a voluntary mediation program. See below.

Settlement week mediation. The court experimented with settlement week media-
tion in the fall of 1993. Several hundred trial-ready cases in two divisions were set on a
settlement week calendar, and local attorneys selected and trained by the court con-
ducted the mediation sessions pro bono. Although parties were permitted to remove
their cases from the settlement week process, few did so. Because of the procedure’s
effectiveness, the court established its new mediation program.

Summary jury trial. The court has experimented on occasion with the summary jury
trial. Cases are generally referred after discovery has been completed.

Judicial settlement conferences. Some magistrate judges who handle pretrial discov-
ery for the district judges also hold settlement conferences.

Of note
Evaluation. The court’s mediation rule authorizes the clerk to collect statistical data
from mediators and parties.

For more information
Larry W. Probes, Clerk of Court, 803-765-5789
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INDEPTH

Mediation in South Carolina

Overview

Description and authorization. On July 12,1995, the District of South Carolina adopted
Local Rule 30.00, which authorizes a voluntary mediation program. The process relies
on attorney-mediators, whose role is to encourage and facilitate settlement of disputes.
The mediator is authorized to meet jointly and in private caucuses with the parties, but
may not make a decision or impose a settlement. All civil cases filed in the district are
subject to mediation, but referrals are made only with party consent. The mediation
process is confidential and is paid for by the parties.
Number of cases. This information is not yet available.

Case selection
Eligibility of cases. All civil cases are eligible for mediation. No case type is presumed
ineligible or inappropriate.

Referral method. Each judge determines whether mediation would be promising in a
particular case. Referrals are made only with party consent.

Opt-out or removal. Parties may decline to participate in mediation by notifying the
court.

Scheduling
Referral. A case may be referred to mediation at any time.

Written submissions. Before the session, the mediator may require the parties to pro-
vide memoranda of five pages or less setting forth their positions. With the consent of
the parties, the memoranda may be exchanged by the parties.

Mediation session. Unless otherwise ordered, the initial mediation session must be
held within thirty days of agreement on or appointment of a mediator. Mediation must
be completed, unless otherwise ordered, within thirty days of the initial session. The
mediator schedules the session.

Number and length of sessions. This information is not yet available.

Program features

Discovery and motions. Unless the court orders otherwise, the mediation conference
does not delay other proceedings in the case, including completion of discovery, filing
and hearing of motions, or any other matter that would delay the trial. The trial itself is
not set during the time allotted for mediation. Extensions of time are granted only for
good cause.

Party roles and sanctions. The following people must attend the mediation session:
all individual parties; for corporate parties, an individual with full settlement authority;
for the government, a representative with full authority to negotiate on behalf of the
agency and to recommend settlement; for an insured against whom a claim is made, a
representative of the insurance carrier who is not outside counsel and who has full
settlement authority. If a person fails to attend, the court may impose on the party or
the party’s principal, sanctions, including payment of attorney’s fees, mediator’s fees,
and expenses incurred by those people attending the session.

Outcome. Only the mediator may determine that the mediation session is at an im-
passe; the mediation cannot be terminated unilaterally by a party. If agreement is reached,
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the parties must put it in writing and sign it before the mediation session is adjourned.
If an additional, more formal agreement is envisioned, the mediator assigns one of the
parties’ attorneys to prepare, within ten days of the session, the agreement and the pa-
pers to be filed with the court. The mediator must report to the court in writing within
ten days of the close of the session whether agreement was reached but may not disclose
the substance, tenor, or other confidential matters. If agreement is reached, the mediator’s
report must state whether the case will be concluded by a consent judgment or volun-
tary dismissal and must identify the people designated to file the necessary papers.

Confidentiality. Mediation conferences are private. Others may attend only with per-
mission of all parties and the mediator. All who attend must maintain the confidentiality
of the mediation and may not rely on, introduce, or attempt to introduce any event,
document, or communication into other proceedings. Confidential information given
to the mediator in private caucuses during the mediation may not be disclosed to other
parties, and such communications do not waive any attorney/client, work product, or
other privilege. Except when ordered by the court in exceptional circumstances, the
mediator may not be called as a witness or compelled by subpoena to divulge records or
to testify in regard to the mediation.

Neutrals

Qualifications and training. To be certified for the court’s roster of mediators, an appli-
cant must (1) be approved by at least one district judge, (2) be admitted to practice law
in South Carolina or in the highest court of another state or the District of Columbia,
(3) have practiced law for at least five years, (4) have received a law degree from a law
school approved by the American Bar Association or the South Carolina Supreme Court,
(5) be a member in good standing in each jurisdiction where he or she is admitted to
practice law, (6) not currently be disbarred or suspended or subject to pending disci-
plinary proceedings, (7) not have been denied admission to the bar for character or
ethical reasons for the past five years, (8) agree, if not a member of the South Carolina
bar, to be subject to state and district court rules of conduct, (9) demonstrate familiar-
ity with the statutes and rules governing mediation in South Carolina, (10) be of good
moral character, (11) pay any administrative fees established by the district court, and
(12) agree to provide mediation to indigents without pay. Applicants must also com-
plete a mediation training program approved by the South Carolina Supreme Court,
this court, or any equivalent training program.

Selection for case. Unless otherwise ordered, the parties must select a mediator within
twenty days of the date on which the court issues the order referring the case to media-
tion. If the parties cannot agree, the plaintiff’s attorney must notify the court and re-
quest appointment of a mediator. The mediator may be on the court’s roster or other-
wise qualified by training or experience to mediate the case.

Disqualification. The mediator must advise all parties of any circumstances bearing
on possible bias, prejudice, or partiality. Any party may move for an order disqualifying
the mediator. If the mediator is disqualified, the court enters an order appointing a new
mediator.

Immunity. Under the rules, the mediator is not liable to any person for any act or
omission in connection with any mediation conducted under the court’s rules.

Fees. When the parties select the mediator, the parties and mediator determine the
fee. When the court appoints the mediator, the mediator is paid at an hourly rate agreed
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to by the parties or set by the court. Unless otherwise agreed or ordered, the fee is shared
equally by the parties. A party may move to be exempted from a fee because of indi-
gence but must request exemption before the mediation conference.

Program administration
The clerk’s office qualifies and maintains the court’s roster of mediators. Each judge
manages the assignment of mediators and the paperwork in his or her cases.

District of South Dakota

IN BRIEF

Process summary

Magistrate judge settlement conferences. The District of South Dakota is experiment-
ing with a magistrate judge settlement program for complex cases. The district judges
select appropriate cases and refer them, with consent of the parties, to a magistrate
judge for settlement discussions. The referral may take place at any stage of the litiga-
tion that seems timely, and the parties are notified either by mailed written order or in
person. Other case events are not stayed during the settlement process.

After receiving a referral, the magistrate judge meets with the parties in joint and
individual sessions in an effort to help each side more fully understand the other side’s
case. In some cases, the magistrate judge may request confidential statements from the
parties before the settlement conference. In most cases, representatives with full settle-
ment authority must attend the settlement conference, although exceptions are made
for people who must travel long distances and who can be available by telephone. Sanc-
tions are imposed for failure to meet attendance requirements.

Settlement conferences usually last about a half day, but the magistrate judge will
schedule longer or additional sessions as necessary. The sessions are confidential. No
information is disclosed to the district judge unless the parties so request. Between Janu-
ary and October 1994, magistrate judge settlement conferences were held in twenty com-
plex cases.

Judicial settlement conferences and minitrials. One judge encourages settlement con-
ferences in all civil cases, and other judges use settlement conferences when requested
by the parties. If a settlement conference is unsuccessful, the judges may recommend an
abbreviated trial on liability, punitive damages, or other discrete issues. This process,
called a minitrial by the court, entails an actual trial before a district or magistrate judge.
Although the abbreviated trial process has been offered to several parties, it has not
been used to date.

For more information
Marshall P. Young, U.S. Magistrate Judge, 605-343-6335
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Eastern District of Tennessee

IN BRIEF

Process summary

Mediation. The Eastern District of Tennessee adopted a mediation program on De-
cember 1, 1994. See below.

Magistrate judge settlement conferences. When the court established the mediation
program in late 1994, it phased out its successful magistrate judge settlement confer-
ences, which had been in use for several years. The success of the magistrate judge settle-
ment program was the impetus for the court-based mediation program. The transfer of
settlement duties to lawyer mediations allows the magistrate judges to devote all their
time to duties that can only be performed by a judge.

Of note
Obligations of counsel. Counsel must be prepared to discuss the mediation program
with the judges at the initial Rule 16 scheduling conference.
Information from court. A brochure on the mediation program is available from the
clerk and from the judge who conducts the Rule 16 scheduling conference.
Evaluation. The mediation program will be evaluated after one year. The University
of Tennessee Center for Conflict Resolution is providing evaluation and research ser-
vices.

For more information
Murry Hawkins, Clerk of Court, 615-545-4228

INDEPTH

Mediation in Tennessee Eastern

Overview
Description and authorization. Under Local Rule 16.4, adopted December 1, 1994, the
Eastern District of Tennessee has established a mediation program. Its purpose is to
enhance communication, narrow issues, structure discovery, and encourage settlement
at a stage in the litigation when mediation offers financial and other incentives to all
parties. Any civil case may be referred to mediation if the parties consent. The parties
pay a fee set by the mediator. Indigent parties may qualify for mediation at no cost to
them. The Knoxville Bar Association administers the program in three court divisions,
and the court administers it in one.

Number of cases. During December 1994, five cases were referred to mediation, four
in the Knoxville Division and one in the Chattanooga Division.

Case selection

Eligibility of cases. Any civil case may elect to use mediation. The court may, in its

discretion, withdraw from mediation any case not considered suitable for the process.
Referral method. At the initial scheduling conference, parties are notified of the avail-

ability of mediation. Cases are referred to mediation only with consent of the parties. If
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the parties agree to mediate, they complete an application form and submit it and a
$100 administrative fee to the Knoxville Bar Association in the Knoxville, Greenville,
and Winchester divisions and to the clerk’s office in the Chattanooga Division.
Opt-out or removal. On its own initiative or on motion by a party, the court may
withdraw a case from mediation for which the process would be inappropriate.

Scheduling
Referral. The case may be referred to mediation at the initial scheduling conference or
at any other time proposed by the parties.

Written submissions. The mediators usually ask the attorneys to submit written state-
ments before the mediation conference. The mediator normally seeks information re-
garding past settlement negotiations, if any, the attorneys’ evaluations of the merits of
their case, the probable range of any verdict that might be returned, the strengths and
weaknesses of each party’s case, and other information.

Mediation session. The date for the mediation session is established by the mediator,
who is also responsible for making arrangements for it through the clerk’s office. Me-
diation sessions are generally conducted at the courthouse but may be held elsewhere at
the mediator’s discretion.

Number and length of sessions. The length of mediation conferences and the num-
ber of such conferences are decided by the mediators and the parties.

Program features
Discovery and motions. Other case events are not tolled during the mediation process.
The court sets dates for pretrial and trial independently of the mediation process.

Party roles and sanctions. The key decision makers must attend the mediation con-
ference. Failure to comply with attendance or settlement authority requirements may
subject a party to sanctions by the court.

Outcome. The mediator must file a report with the assigned judge, reporting (1)
whether or not settlement occurred; (2) whether the mediation was continued with the
consent of the parties; or (3) whether the mediation was terminated without a settle-
ment.

Confidentiality. Mediation is confidential. No information about the process is pro-
vided to the trial judge or court staff. The mediation conference and all proceedings
relating thereto, including statements made by any party, attorney, or other participant,
are confidential and are inadmissible to the same extent that discussions of compro-
mise and settlement are inadmissible under Fed. R. Evid. 408. No reporting or research
requirement may require a mediator to divulge any confidence in violation of this rule.

Neutrals

Qualifications and training. If the court approves, a candidate may be certified to serve
as a mediator if he or she (1) is licensed to practice in Tennessee and is admitted to
practice in this district; (2) has practiced law at least five years; (3) agrees, for purposes
of evaluating the mediation program, to decline any engagement as a mediator in any
case pending in this court unless that mediation takes place as part of the mediation
program; (4) has had formal mediation training, including at least twenty hours of
mediation training approved by the court and such procedural training as the clerk of
the court provides; (5) agrees to be available to conduct at least one mediation per year
without compensation; (6) agrees to commit to at least one year of service on the me-
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diation panel; (7) agrees to participate in the reporting and research requirements of
the program as they may be developed; (8) agrees to comply with the provisions of
Local Rule 16.4 and any standing order that may be entered in any division of the court
for purposes of implementing Rule 16.4; and (9) agrees to provide to the court such
biographical and other information as the court may require.

Selection for case. The parties must select a mediator from the court’s panel of me-
diators.

Disqualification. Mediators must disclose any current, past, or expected representa-
tion or consulting relationship with any party or attorney involved in the case. Media-
tors must also disclose any pecuniary interest and any matter that would result in
disqualification of a justice, judge, or magistrate judge under 28 U.S.C. 8 4ss.

Mediator’s contract with parties. Mediators operate as independent contractors and
enter into written contracts with the parties for whom they conduct mediations.

Immunity. The court has not addressed this issue.

Fees. Mediators set their own fees, subject to court oversight for reasonableness. Par-
ties also pay a $100 administrative fee for each case put into mediation. If a party cannot
afford to pay the fee, the party or the mediator may apply to a magistrate judge for
approval of pro bono mediation.

Program administration

The mediation program is administered by the Knoxville Bar Association in the
Greenville, Knoxville, and Winchester Divisions. It is administered by the clerk’s office
in the Chattanooga Division.

Middle District of Tennessee

IN BRIEF

Process summary

Judicial settlement conferences. The Middle District of Tennessee Local Rule 20, adopted
March 1,1994, formally authorizes judicial settlement conferences, procedures long used
in the district. Any civil case may be referred for a settlement conference before a dis-
trict or a magistrate judge, although Social Security, land condemnation, and student
loan cases generally are not referred. Party consent is not required, but the court rarely
refers a case without consent. Referral is made at any appropriate time. The referring
judge generally enters an order setting the settlement conference and directing the par-
ties to submit confidential settlement statements.

The settlement statements must be submitted to the settlement judge three days be-
fore the conference. For use by settlement judge only, each party’s statement must assess
the strengths and weaknesses of both sides in the case, appraise liability, and estimate
the economic costs of proceeding to trial. They must also contain a statement of the
settlement authority extended by the client to the attorney on the basis of the attorney’s
written evaluation of the case. The evaluation must be furnished to the client in sufficient
time to obtain express written settlement instructions.

A judge who is not assigned to the case—usually a magistrate judge—conducts the
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conference, which typically takes two to three hours (although some may last a day, and
in some cases more than one conference may be held). Some magistrate judges use a
facilitative mediation model, while others provide a valuation of the case and come
closer to a neutral evaluation model. The case manager or the settlement judge may
require that the parties or their representative with full settlement authority attend the
settlement conference; the judges have generally required in-person attendance.

At the conclusion of the settlement process, the settlement judge may file a report
with the court, but there is no requirement to do so. No part of the settlement discus-
sions or any information submitted by the parties may be used by any party in litigating
the case under discussion or any other case. These confidentiality protections include
but are not limited to the protections provided by Federal Rules of Evidence 408 and
409. All disclosures to the settlement judge must also be kept in confidence.

Approximately forty-five cases were referred to settlement conferences between January
and September 1994.

Other ADR. Local Rule 20 approves and encourages the use of ADR. Any civil case may
be referred to mediation, early neutral evaluation, or any other nonbinding ADR method
provided by the court, with or without party consent. The court has not yet determined
whether and how it might establish court-based programs for other ADR forms, and it
is awaiting the recommendations of a court-appointed ADR committee.

Of note
Obligations of counsel. Attorneys must discuss ADR with opposing counsel and must
be prepared to discuss ADR with the judge. In their proposed case management plan,
they must discuss whether ADR is suitable for the case.

Plans. Pursuant to the CJRA plan, an ADR committee has been appointed to make
recommendations for adoption of additional ADR programs.

For more information
Juliet Griffin, U.S. Magistrate Judge, 615-736-5164
Robert L. Echols, U.S. District Judge, Chair, ADR Committee, 615-736-2774

Western District of Tennessee

IN BRIEF

Process summary

ADR generally. In the Western District of Tennessee, the CIRA plan, effective December
1, 1991, directs judges to review ADR suitability on a case-by-case basis at initial case
management conferences. The court authorizes minitrials, summary jury and bench
trials, and mediation by magistrate judges, retired judges, and attorneys. Court policy is
to make early and repeated efforts to settle cases.

Judicial settlement conferences. The court relies heavily on settlement conferences,
which may be conducted by the assigned judge, a magistrate judge, or another district
judge who agrees to conduct a settlement conference at the request of the assigned
judge.
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Of note
Plans. The district’s CIRA plan recommends adoption of an early neutral evaluation
program, but the program has not been implemented. The CJRA advisory committee
recommended two ENE formats. In the open format, parties would present their case in
each other’s presence and the evaluator would assess liability and the case’s value, at-
tempt to facilitate settlement discussions, and, in some cases, define the issues and stream-
line discovery. The other format contemplates no joint meetings or sharing of informa-
tion between the parties. Although the ENE proposal has been fully developed, the court
has not implemented it and is considering adopting a mediation program instead.
Evaluation. As one of the ten pilot courts established by the CIRA, the Western Dis-
trict of Tennessee is part of the RAND study of the pilot and comparison districts, which

will be reported to Congress by the Judicial Conference in 1996.

For more information
Robert R. Ditrolio, Clerk of Court, 901-544-4486

Eastern District of Texas

IN BRIEF

Process summary
Mediation. The Eastern District of Texas authorized a mediation program under its
CJRA plan, effective December 31, 1991. See below.
Other ADR. On occasion the court appoints special masters for settlement purposes.
Judicial settlement conferences. Under the court’s CJIRA plan, a mandatory case man-
agement conference is held in each case, at which settlement may or may not be dis-
cussed.

Of note
Obligations of counsel. Attorneys must be prepared to discuss ADR with the judge at
the case management conference.

Information from court. The court makes a mediation booklet available to counsel
and litigants.

For more information
David Maland, Clerk of Court, 903-592-8195

INDEPTH

Mediation in Texas Eastern

Overview

Description and authorization. Under its CIRA plan, adopted on December 31,1991, the
Eastern District of Texas established a mediation program, which was implemented in
August 1992. Except for a few case types, all civil cases are eligible for referral by the
assigned judge or may be referred at the request of all parties. The mediation session is
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conducted by a certified neutral mediator selected from the court’s roster by the parties
or the court. The purpose of mediation is to promote conciliation and settlement of the
case. The mediator may conduct both joint and private sessions with the parties and is
compensated by the parties at a rate set by the court.

Number of cases. Between January and September 1994, forty-seven cases were re-
ferred to mediation.

Case selection

Eligibility of cases. Almost all civil cases are eligible for mediation. The most com-
monly referred cases are personal injury, products liability, routine diversity, and civil
rights cases, as well as cases in which the parties have a long-term relationship.

Ineligible for mediation are administrative appeals, habeas corpus cases, extraordi-
nary writs, and bankruptcy appeals. Also considered unsuited to mediation are cases
with multiple parties or unusual legal issues.

Referral method. Any eligible civil case may be referred to mediation by the assigned
judge without party consent. Cases may also be referred by stipulation of all parties. An
order of referral is entered by the assigned judge.

Opt-out or removal. A case may be withdrawn from mediation by the assigned judge
at any time if the case is determined not suitable for mediation.

Scheduling

Referral. Referral to mediation can occur at any time. An order of referral is entered by
the assigned judge, designating the mediator, setting time frames for the mediation,
and designating a lead counsel who will be responsible for coordinating two alternative
mediation dates.

Written submissions. At least ten days before the mediation conference, each party
must submit to the mediator and opposing counsel a brief summary of the facts and
issues in the case and a list of who will attend the mediation session. The submission is
confidential and is not placed in the public record of the case.

Mediation session. The assigned judge sets the desired time frame for the mediation
in his or her referral order. Generally, mediations are held about a month before trial.
Specific dates for the session are proposed by counsel, which the assigned judge uses to
schedule the session. Mediation sessions are usually held at the courthouse.

Number and length of sessions. This information is not available.

Program features
Discovery and motions. Other case activities go forward during the mediation.

Party roles and sanctions. Unless excused by the assigned judge in writing, all parties,
corporate representatives, and any other required claims professionals with full author-
ity to negotiate a settlement must attend the mediation session. Failure to comply with
the attendance or settlement authority requirements may result in sanctions.

Outcome. Within five days of the mediation conference, the mediator must file a
report indicating whether all required parties were present and whether the case settled,
was continued with the consent of the parties, or was declared at an impasse by the
mediator. If the parties reach settlement, lead counsel must notify the court by filing a
settlement agreement signed by the parties and the mediator within ten days of the
mediation conference.
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Confidentiality. All mediation proceedings, including statements by any party, attor-
ney, or other participant, are confidential. The proceedings may not be recorded, re-
ported, placed in evidence, or made known to the judge or jury. A party is not bound by
anything said or done at the mediation conference unless a settlement is reached.

Neutrals
Qualifications and training. An individual may be certified for the court’s roster if he or
she is (1) a former state court judge who presided in a court of general jurisdiction and
was also a member of the bar in a state in which he or she presided; (2) a retired federal
judge; or (3) a licensed attorney who has been a member of a state bar for at least ten
years and is currently admitted to the bar of this court. The applicant must also com-
plete forty hours of mediation training required by the court and must be deemed
competent to serve as a mediator by the chief judge.

Selection for case. The court or the parties select the mediator from the court’s roster.
A judge may permit the parties to select a mediator from outside the roster.

Disqualification. Any person selected as a mediator may be disqualified for bias or
prejudice as provided by 28 U.S.C 8 144 and must be disqualified in any case in which
such action would be required by a justice, judge, or magistrate judge governed by 28
U.S.C. 8 455.

Immunity. The court has not addressed this issue.

Fees. The parties equally share the mediator’s fee, which is set by the court in a stand-
ing order and is revised from time to time. The current fee ranges from s125 to $250 per
hour.

Program administration

Mediation referrals are individually administered by each district judge. The clerk’s office
provides some logistical support, such as accepting attorney-mediator applications and
maintaining and distributing the list of certified mediators.

Northern District of Texas

IN BRIEF

Process summary

Mediation. Under its CJRA plan, effective July 1, 1993, the Northern District of Texas
authorizes referral of civil cases to private providers of mediation and other ADR ser-
vices. See below.

Other ADR. In its CJRA plan, the court also authorizes case-by-case referrals to minitrial,
summary jury trial, or other ADR methods. Cases may be referred on the motion of any
party, by agreement of all parties, or on the judge’s motion. Any civil case is eligible for
referral. Between July 1, 1993, and June 30, 1994, No cases were referred to these ADR
processes.

Judicial settlement conferences. Under the CIRA plan, the court authorizes manda-
tory settlement conferences in civil cases and strongly favors early settlement discus-

268



Northern District of Texas

sions. The assigned judge may host the settlement conference. In a nonjury case the
judge will not discuss settlement figures unless requested by the parties.

Of note
Obligations of counsel. Attorneys are required to discuss ADR options with their cli-
ents.

Information from court. An ADR booklet for counsel and litigants describes the ADR
processes offered by the court and answers commonly asked questions.

For more information
Michael Simon, Judicial Support Manager, 214-767-9551

INDEPTH

Mediation in Texas Northern

Overview

Description and authorization. Under its CJRA plan, effective July 1, 1993, the Northern
District of Texas authorizes referral of civil cases to private providers of mediation. A
judge may refer a case to mediation on the motion of any party, on agreement of the
parties, or on the judge’s motion without party consent. Almost all civil case types are
eligible for mediation, but referrals have been most common in contract and employ-
ment civil rights cases. The mediators are compensated by the parties at market rates.

Number of cases. Between January and September 1994, approximately 580 cases were
referred to mediation.

Case selection

Eligibility of cases. Almost all civil cases are eligible for referral to mediation or other
forms of ADR. Contract cases and employment civil rights cases constitute the majority
of referrals. Prisoner cases and Social Security appeals are generally ineligible for me-
diation.

Referral method. A judge may refer a case to mediation on the motion of any party,
on agreement of the parties, or on the judge’s own motion without party consent. A
written order of referral is entered.

Opt-out or removal. A party opposing the ADR referral or the appointed mediator
may file written objections within ten days of the order of referral.

Scheduling
Referral. A case may be referred to mediation or other forms of ADR at any stage of the
litigation.

Written submissions. The mediator or other ADR neutral may require written sub-
missions from the parties.

Mediation session. The order of referral establishes a time frame for commencement
and completion of the mediation process. The mediator makes the logistical arrange-
ments for the mediation session, which is held at the mediator’s office.

Number and length of sessions. A single mediation session is generally held, which
lasts six to eight hours.
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Program features
Discovery and motions. The referring judge determines whether other case activities
go forward or are suspended during the ADR process.

Party roles and sanctions. In addition to counsel, party representatives with author-
ity to settle must attend, as must all persons necessary to negotiate a settlement, includ-
ing insurance carriers. Failure to comply with the attendance requirements can result in
sanctions.

Outcome. At the conclusion of the ADR proceeding, the mediator must file a form
with the court providing a list of attendees and their addresses, the type of case and ADR
process used, whether the case settled, and the mediator’s fee.

Confidentiality. All communications made during the mediation proceedings are
confidential and protected from disclosure. The only contact permitted between the
referring judge and the mediator is the submission of a summary form after the media-
tion is concluded.

Neutrals

Qualifications and training. ADR providers in Texas are regulated by state statute and
must satisfy statutory requirements to practice. The Northern District of Texas uses
mediators who have met the state’s qualification and training requirements set forth in
Tex. Civ. Prac. and Rem. Code § 154.052.

Selection for case. The mediator is appointed by the assigned judge and is named in
the order of referral. The judge selects the mediator from a list of private providers. If
the parties are dissatisfied with the court’s appointment, they may agree on a different
mediator and must notify the court of their choice within ten days of the order of refer-
ral.

Disqualification. No disqualification rules have been established by the court.

Immunity. The court has not addressed this issue.

Fees. The mediator is paid by the parties at the mediator’s established professional
rate.

Program administration
Mediation referrals are handled by each district judge and magistrate judge. The clerk’s
office maintains all records and provides an annual statistical analysis.

Southern District of Texas

IN BRIEF

Process summary

Mediation. The Southern District of Texas established a mediation program under the
district’s CIRA plan and Local Rule 20, both effective January 1, 1992 (in February 1994,
Local Rule 20 was renumbered Local Rule 22). See below.

Neutral evaluation (arbitration). Local Rule 20 and the district’s CIRA plan also au-
thorize referrals to a hybrid neutral evaluation process, called arbitration by the court.
See below.

270



Southern District of Texas

Other ADR. On occasion, judges appoint special masters to settle cases or conduct
summary jury or summary bench trials.

Judicial settlement conferences. Some judges hold settlement conferences on a case-
by-case basis.

Of note
Obligations of counsel. Attorneys must discuss ADR with their clients and with oppos-
ing counsel and must demonstrate in their case management statement that they have
done so. They must also discuss in the case management statement whether ADR is
suitable for the case and must be prepared to discuss this topic with the judge.
Evaluation. The court conducts an annual evaluation of its ADR programs. As one of
the ten pilot courts established by the CIRA, the court is part of the RAND study of the
pilot and comparison districts, which will be reported to Congress by the Judicial Con-
ference in 1996.

For more information
Robbie Westmoreland, Administrative Analyst, 713-250-5436

IN DEPTH

Mediation in Texas Southern

Overview

Description and authorization. Through Local Rule 20 and the CIRA plan, both effec-
tive January 1, 1992, the Southern District of Texas authorized a mediation program
(Local Rule 20 was renumbered to Local Rule 22 in February 1994). Any civil case may
be referred to mediation by a judge or party at any time appropriate for the case. A
single mediator meets with parties to try to reach settlement or, failing that, to help
narrow issues. Direct discussions between parties may be encouraged, or shuttle diplo-
macy may be used. Some mediators offer evaluations of the case, but no dispositive
decisions are given. Sessions lasting for more than one day occasionally occur, and the
entire process is confidential. The mediator’s fee is paid by the parties.

Number of cases. Between January and September 1994, 263 cases were referred to
mediation.

Case selection
Eligibility of cases. All civil cases are eligible for referral to mediation. The most com-
mon referrals are contract, tort, civil rights, and labor cases. The only cases routinely
not referred to mediation are those involving the United States or prisoners as parties.

Referral method. Before the initial scheduling conference in the case, counsel must
discuss the appropriateness of ADR with their clients and opposing counsel. At the first
conference, the parties must advise the court of the results of their discussion. At that
time, and in subsequent conferences if necessary, the court will explore with the parties
the possibility of using one of the court’s ADR programs. If appropriate, the assigned
judge may refer a case to mediation without party consent, or referral may be made at
the request of one party. All parties to the case, including the mediator, are notified by
mail once an order referring the case is entered.

Opt-out or removal. If the parties agree on an ADR method, the judge will respect
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their choice unless the judge believes another ADR method would be better. A party
opposing the referral to mediation must file written objections with the judge within
ten days of receiving a notice of referral.

Scheduling
Referral. Referral to mediation may be made at the initial scheduling conference, after
discovery has been completed, or at any time that seems appropriate.

Written submissions. There are no standard requirements regarding materials to be
submitted before the mediation session. The mediator may request submission of
specified materials when he or she arranges mediation with the parties.

Mediation session. There are no deadlines or timelines for completing the mediation
session. The session is held either at the courthouse or at the neutral’s office. The neu-
tral, the parties, and court staff jointly make the arrangements for the mediation ses-
sion.

Number and length of sessions. Questionnaires indicate that the average mediation
proceeding lasts between seven and eight hours, although complex cases (as indicated
by the presence of multiple parties) tend to require more time. Most mediation pro-
ceedings require only one session, concluded within a single day.

Program features

Discovery and motions. Other case activities go forward during the mediation process
unless the judge specifically orders otherwise. Some judges routinely suspend schedul-
ing deadlines for ADR, while other judges prefer to leave scheduling deadlines in place.

Party roles and sanctions. Attendance at the mediation session is required for party
representatives with authority to settle and all other people necessary to negotiate a
settlement, including insurance carriers. The sanctions available under Fed. R. Civ. P.
16(f) apply to any violations of the mediation rule.

Outcome. The mediator must file a memorandum with the clerk of court noting
whether settlement occurred and describing the type of case involved, the amount of
fees charged, and the names and addresses of participants in the proceeding.

Confidentiality. All communications made during mediation are confidential, are
protected from disclosure, and do not constitute a waiver of any existing privileges and
immunities.

Neutrals

Qualifications and training. The court maintains a panel of ADR neutrals. Applicants
for the panel are reviewed by a three-member committee made up of a district judge, a
professional mediator,and a member of the Southern District of Texas Advisory Group.
To be eligible for the panel, providers must (1) be a member in the bar of this court; (2)
be licensed to practice law for at least ten years; and (3) have completed at least forty
hours of training in dispute resolution techniques in an ADR course approved by the
State Bar of Texas Continuing Legal Education Department. Those on the panel are
appointed for five years and must complete at least five hours of ADR-related training
each year.

Selection for case. If the parties agree on a mediator, the assigned judge will respect
the choice unless the judge believes another mediator would serve the needs of the case
better. If the court selects the mediator and the parties object, they must do so in writ-
ing within ten days of receiving notice of the selection. Selections are made from the
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court’s panel of neutrals. On occasion, judges and parties select a neutral who has ex-
pertise in the subject matter of the case, although this is not a requirement for the
process.

Disqualification. The disqualification standards for mediators are those spelled out
in 28 U.S.C. 8 455.

Immunity. The court believes that neutrals have immunity protections under exist-
ing law.

Fees. The parties pay the fee normally charged by the mediator, unless the mediator is
ordered by the court to proceed for no fee. The court reserves the right to review the
reasonableness of the fee.

Program administration

Clerk’s office personnel maintain the list of approved mediators, collect information
from parties, and perform the annual assessment of the program required by Local
Rule 22. A judge serves as liaison with the clerk’s office for ADR matters.

Neutral Evaluation (Arbitration) in Texas Southern

Overview

Description and authorization. Under its CIRA plan and Local Rule 20, both effective
January 1,1992, the Southern District of Texas established a nonbinding ADR process for
settlement and issue narrowing (in February 1994, Local Rule 20 was renumbered to
Local Rule 22). Called arbitration by the court, the hybrid process combines elements of
neutral evaluation, mediation, and arbitration and is similar in most respects to the
neutral evaluation process used in some other districts. Almost all civil cases are eligible
for referral on the motion of one party, by agreement of all parties, or on the court’s
own motion. A single neutral, called an arbitrator, meets with the parties to try to reach
a settlement and, failing that, to narrow issues. The neutral will offer an evaluation of
the case but will not give a dispositive decision unless the parties voluntarily agree to
accept it as the binding decision in the case. The neutral is paid by the parties at market
rates.

Number of cases. Between January and September 1994, one case was referred to
neutral evaluation.

Case selection
Eligibility of cases. Almost all civil cases are eligible for this process. The only cases
routinely not referred are those involving the United States or prisoners as a party.
Referral method. The judge may refer a case to this process on the motion of one
party, agreement of all parties, or on the court’s own motion. All parties, including the
neutral, are notified by mail once the referral order is entered.
Opt-out or removal. Any party opposing either the referral or the appointed neutral
must file written objections within ten days of receiving notice of the referral or pro-
vider, explaining the reasons for the opposition.

Scheduling
Referral. Referral may be made at the initial scheduling conference, after discovery has
been completed, or at any time that seems appropriate.
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Discovery and motions. Other activities go forward during the ADR process unless
specifically ordered otherwise. Some judges routinely suspend deadlines for ADR, while
other judges prefer to leave scheduling deadlines in place.

Written submissions. Only those submissions requested by the neutral or required
by order of the court in a particular case must be made before the ADR session.

ADR session. The ADR session may be held at the courthouse or at the neutral’s office.
Arrangements are made by court staff, the neutral, and the parties. Local Rule 22 does
not specify a time frame within which the ADR session must take place, but the court
may impose such a time frame by order.

Length of session. This information is not yet available.

Program features

Party roles and sanctions. Party representatives and all other people necessary to nego-
tiate a settlement, including insurance carriers, must attend the ADR session. The sanc-
tions available under Fed. R. Civ. P.16(f) apply to any violation of the court’s ADR pro-
cedures.

Filing of outcome. The neutral must file a memorandum with the clerk of court
describing the results of the process, the type of case, the amount of fees charged, and
the names and addresses of participants in the proceeding. The ADR memorandum to
the clerk is a public document and is filed in the case file.

De novo request. There is no provision for requesting trial de novo because the goal
of the process is settlement or issue narrowing, and a decision is not rendered unless the
parties have agreed that the decision will be binding.

Confidentiality. All communications made during ADR proceedings are confidential,
are protected from disclosure, and do not constitute a waiver of any existing privileges
and immunities.

Neutrals

Qualifications and training. The court maintains a panel of ADR providers. Applicants
for the panel are reviewed by a three-member committee consisting of a district judge,
a professional mediator, and a member of the Southern District of Texas Advisory Group.
To be eligible for appointment to the panel, ADR neutrals must (1) be a member of the
bar of this court; (2) be licensed to practice law for at least ten years; and (3) complete at
least forty hours of training in dispute resolution techniques in an ADR course approved
by the State Bar of Texas Continuing Legal Education Department. Members of the
roster must participate in at least five hours of ADR training each year and are appointed
for five years.

Selection for case. This court assigns each case one attorney-neutral, selected by ei-
ther the court or the parties from the court’s roster or elsewhere. Judges and parties
sometimes base their selection on the neutral’s expertise in the subject matter of the
case.

Disqualification. Neutrals are subject to disqualification in accord with 28 U.S.C. §
455 and the requirements of Local Rule 22.

Immunity. The court believes that neutrals have immunity protections under exist-
ing law.

Fees. The parties pay the neutral’s market rate fees, unless the court orders the neu-
tral to proceed pro bono.
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Program administration

Clerk’s office personnel maintain the list of approved neutrals, collect information from
parties, and perform the annual assessment of the program required by Local Rule 22.A
judge serves as liaison with the clerk’s office for ADR matters.

Western District of Texas

IN BRIEF

Process summary

Arbitration. The Western District of Texas is one of ten courts authorized to provide
mandatory, nonbinding court-annexed arbitration under 28 U.S.C. §8 651—658 and Lo-
cal Rule CV-87. See below.

Mediation. Local Rule CV-88, adopted January 1,1993, authorizes use of several meth-
ods of ADR, including mediation. See below.

Other ADR. Local Rule CV-88 also allows for other types of ADR, including nonbind-
ing arbitration for cases not subject to Local Rule CV-8y7, early neutral evaluation,
minitrial, and moderated settlement conference. The court has no specific procedures
for these ADR methods, and their use to date has been limited.

Judicial settlement conferences. District and magistrate judges conduct settlement
conferences at the request of the parties.

Of note
Obligations of counsel. Attorneys must discuss ADR options with their clients and with
the court. Additionally, attorneys must address in the case management statement or
plan the suitability of ADR for the case and must certify that they have informed their
clients of the different ADR procedures available in the district.

Evaluation. An evaluation of the district’s arbitration program is reported in Barbara
Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Cen-
ter 1990).

For more information
Edward C. Prado, U.S. District Judge, 210-229-4060
Nancy Stein Nowak, U.S. Magistrate Judge, 210-229-6584

INDEPTH

Arbitration in Texas Western

Overview

Description and authorization. The Western District of Texas is one of ten courts au-
thorized by 28 U.S.C. 88 651—658 to establish mandatory, nonbinding court-annexed
arbitration. The program was established January 1,198s, in the San Antonio and Austin
divisions. Under Local Rule CV-87, cases involving monetary damages only of no more

275



Western District of Texas

than $150,000, exclusive of interest, costs, and attorney’s fees, are automatically referred
to arbitration when the answer is filed. Other cases may also be referred at the request
of the parties. Three arbitrators hear presentations by the parties and issue an arbitra-
tion award. The arbitrators’ fees are paid by the court.

Number of cases. Between January and September 1994, twenty-two cases were re-
ferred to arbitration.

Case selection

Eligibility of cases. Eligible cases are those seeking money damages only of no more
than $150,000. Cases involving a request for injunctive relief are not referred to arbitra-
tion.

Referral method. All eligible cases are automatically referred. Court staff select the
appropriate cases after reviewing the complaint and then notify the parties of the arbi-
tration referral. Other cases may be referred at the request of the parties.

Opt-out or removal. At any time before the expiration of the twenty-day period fol-
lowing the filing of the last responsive pleading, the court, sua sponte or on motion by
any party, may grant relief for good cause. Additionally, the assigned judge may exempt
an action if the judge finds the existence of complex or novel questions of law or a
predominance of legal issues over factual issues.

Scheduling
Referral. Referrals are made shortly after the answer is filed.

Discovery and motions. When filed no later than the answer, a motion to dismiss, a
motion for judgment on the pleadings, a motion to join necessary parties, or a motion
for summary judgment stays the arbitration process, unless the parties consent to pro-
ceed. The assigned judge retains authority to conduct status and settlement confer-
ences, hear motions, and supervise the case in all other respects notwithstanding the
referral to arbitration. Deadlines established in the scheduling order do not relieve the
parties of compliance with the arbitration proceedings.

Written submissions. No submissions are required, but before the arbitration hear-
ing the arbitrators may review the court’s file.

Arbitration hearing. The arbitration hearing must begin no later than sixty days af-
ter filing of an answer. The arbitrators are authorized to change the date and time of the
hearing provided it begins within thirty days of the hearing date set by the clerk. Any
continuance beyond the thirty-day period must be approved by the assigned judge. The
clerk must be notified immediately of any continuance. The arbitration process must
be completed no later than sixty days after the answer is filed.

No later than twenty-four hours before the hearing, the parties must advise the arbi-
trators in writing if they have reached a settlement. Failure to do so may result in sanc-
tions, including but not limited to the expenses of unnecessarily impaneling the arbi-
tration panel.

Clerk’s office staff arrange the arbitration hearings, which are generally held in the
courtroom or any other room in any federal courthouse or office building made avail-
able to the arbitrators by the clerk’s office.

Length of hearing. An arbitration session lasts less than half a day.

Program features
Party roles and sanctions. The arbitrators may order the parties to attend, but the hear-
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ing may proceed in the absence of any party who, after notice, fails to be present. If a
party fails to participate in the arbitration process in a meaningful manner or fails to
appear at the date and time of the scheduled arbitration hearing, the arbitrators may
impose sanctions against the party or the attorney.

Filing of award. The arbitration award is filed under seal with the clerk of court not
more than ten days following the close of the hearing. If no timely request for trial de
novo is made, the clerk enters the award as the judgment of the court.

De novo request. A party may file and serve a written demand for trial de novo within
thirty days of the filing of the award. The moving party must deposit with the clerk an
amount equal to the total arbitration fees for each arbitrator. The sum deposited is
returned to the moving party in the event he or she obtains a final judgment, exclusive
of interests and costs, more favorable than the arbitration award. If the moving party
does not obtain a more favorable result, the deposited sum is paid to the U.S. Treasury.

Confidentiality. There may be no ex parte communication between an arbitrator and
any counsel or party on any matter relating to the action except for purposes of sched-
uling or continuing the hearing. A neutral may communicate with an assigned judge if
sanctions appear to be warranted. No evidence of or concerning the arbitration may be
received into evidence at trial.

Neutrals

Qualifications and Training. The court maintains a list of certified arbitrators. To qualify
for the roster, an applicant must (1) have been a member of the bar of the highest court
of any state or the District of Columbia for at least five years; and (2) either be admitted
in the district or be a member of the faculty of an accredited law school in Texas; and (3)
be determined by the court to be competent to perform the duties of an arbitrator.
Arbitrators are not required to go through any training.

Selection for case. The clerk provides the parties a list of five arbitrators selected from
the court’s roster. The parties then select three arbitrators by each striking one from the
list. After a person has served as an arbitrator in an action, he or she may not serve again
for at least four months.

Disqualification. No person may serve as an arbitrator in an action in which any of
the circumstances specified in 28 U.S.C. 8 455 or the Code of Judicial Conduct exist or
may in good faith be believed to exist.

Immunity. The court has not addressed this issue.

Fees. The fee is $75 per day per arbitrator, paid by the court.

Program administration
The arbitration program is handled by the clerk’s office. A district judge serves as liai-
son judge.

Mediation in Texas Western

Overview

Description and authorization. Under Local Rule CV-88, the Western District of Texas
established broad authorization to use ADR procedures, including mediation. Under
the court’s program, which was adopted December 1, 1993, any civil case may be re-
ferred to mediation by the court on its own motion or on motion of any party. Referral
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is made at any time that seems appropriate for the case. A single attorney-mediator
meets with the parties to try to reach settlement and may conduct additional meetings
if necessary. The mediator offers no evaluation of the case. The parties pay the fee set by
the neutral and may appeal to the court if they think the fee charged is unreasonable.
Several magistrate judges have received training in mediation and are available for use
in cases involving indigent parties.

Number of cases. The number of cases referred to mediation varies from judge to
judge. Although court-wide referral records are not kept, the court believes a significant
number of cases were referred to mediation from January to September 1994.

Case selection
Eligibility of cases. All civil cases are eligible for referral to mediation. No cases are
presumed inappropriate or ineligible.

Referral method. In response to a court order entered early in the case, the parties
must submit a report on case management issues and ADR. If the parties agree to use
ADR, the report must include the method agreed on, the name of the neutral if the
parties have agreed to one, and how the neutral will be compensated. The court on its
own motion and without party consent may also order the parties to participate in
nonbinding mediation.

Opt-out or removal. If a party shows good cause, it can obtain relief from an order
compelling participation in mediation. Good cause may include a showing that the
expenses relating to alternative dispute resolution would cause undue hardship to the
party. The court may in its discretion appoint a neutral, including a qualified magis-
trate judge, to provide ADR services at no cost.

Scheduling
Referral. The referral may occur at any time appropriate for the case.

Written submissions. Other than the parties’ report identifying the type of ADR se-
lected, there are no specific requirements for written submissions before the mediation
session.

Mediation session. The mediation proceeding begins at a date and time selected by
the mediator but not later than forty-five days after entry of the order of referral to
mediation or appointment of a mediator, whichever is later. Mediation sessions are
arranged by the neutral, and sessions are held at the neutral’s office.

Number and length of sessions. Mediation sessions generally last several hours to a
full day.

Program features
Discovery and motions. Referral to mediation does not stay the deadlines otherwise
established by the court.

Party roles and sanctions. Party representatives with settlement authority and all other
people necessary to negotiate a settlement must attend the mediation. The sanctions
available under Fed. R. Civ. P. 16(f) apply to any violations.

Outcome. At the conclusion of each ADR proceeding, the neutral submits to the court
a notice indicating whether the mediation process resulted in settlement.

Confidentiality. Any communication relating to the subject matter of the dispute is
confidential, as is any record made at a mediation. The participants and the neutral may
not be required to testify in any proceeding relating to or arising out of the matter in
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dispute and may not be subject to any process requiring disclosure of related confidential
information or data.

Neutrals

Qualifications and training. The court appoints a three-member panel in each division
to review applications and prepare an annual roster of qualified neutrals. Minimum
qualifications for application include: (1) membership in the bar of this district or on
the faculty of an accredited law school in Texas; and (2) membership in the bar of the
highest court of any state or the District of Columbia for at least five years; and (3)
completion of at least forty hours of training in dispute resolution techniques in a course
approved by the State Bar of Texas Minimum Continuing Legal Education Depart-
ment; and (4) agreement, if called on by the court, to accept mediation referrals on a
pro bono basis.

Selection for case. If, after deciding to use mediation, the parties do not select a neu-
tral on their own initiative, the court provides a list of neutrals qualified by the court
and maintained by the clerk. The parties must then confer to see if they can agree on a
neutral from the roster or someone else. If they cannot, the court makes the selection.

Disqualification. No person is allowed to serve as mediator if any of the circum-
stances specified in 28 U.S.C. § 455 or the Judicial Code of Conduct exist or if the neu-
tral believes in good faith that such circumstances may exist.

Immunity. The court has not addressed this issue.

Fees. The parties pay the fee set by the neutral and may appeal to the court if they
think the fee is unreasonable. If a party seeks relief from referral to mediation on grounds
that it cannot afford the fee, the judge may appoint a neutral to serve pro bono.

Program administration
The program is handled by the clerk’s office. A district judge serves as liaison judge.

District of Utah

IN BRIEF

Process summary

Mediation. The District of Utah established a court-based program for voluntary me-
diation under its CJRA plan, effective December 30, 1991, and Local Rule 212. The bank-
ruptcy court in the District of Utah has also established a mediation program, which is
administered in conjunction with the district court program. See below.

Arbitration. As one of ten voluntary arbitration pilot courts under 28 U.S.C. 88 651—
658, the District of Utah established a court-based program for voluntary arbitration.
See below.

Judicial settlement conferences. Judicially hosted settlement conferences are autho-
rized by Local Rule 204-2. The conferences are not mandatory and are not frequently
used. Where appropriate, the assigned judge may ask another district judge or a magis-
trate judge to host a settlement conference.
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Of note

Obligations of counsel. When the case is filed, counsel for each party must discuss the
court’s ADR program with their clients and explore with them resolution of the dispute
through litigation, arbitration, or mediation. Each attorney is then required to com-
plete and file with the court a certificate signed by the attorney and the party to certify
that they have discussed the court’s ADR program and to indicate whether the case should
be referred to ADR. The certificate must be filed with the clerk at least ten days before the
initial scheduling conference. Counsel must also be prepared to discuss the case’s suit-
ability for ADR with the assigned judge.

Information from court. The court provides litigants a booklet describing the court’s
ADR options. Parties may also make arrangements with the clerk’s office to attend a
brief ADR orientation session conducted by the ADR administrator.

Plans. The court intends to modify Local Rule 212 to streamline the ADR process and
make it more efficient. In addition, the court may make bankruptcy appeals eligible for
mediation and arbitration.

Evaluation. A Federal Judicial Center study of the court’s voluntary arbitration pro-
gram is reported in David Rauma & Carol Krafka, Voluntary Arbitration in Eight Fed-
eral District Courts: An Evaluation (Federal Judicial Center 1994). As one of the ten
pilot districts established by the CIRA, the District of Utah is included in the RAND study
of the pilot and comparison districts, which will be reported to Congress by the Judicial
Conference in 1996.

For more information
Markus B. Zimmer, Clerk of Court, 801-524-5160
Laura Gray, ADR Administrator, 801-524-5211, ext. 3406

IN DEPTH

Mediation in Utah

Overview

Description and authorization. Under its CJRA plan, effective December 30, 1991, the
District of Utah offers mediation as one of its two ADR options. This experimental pro-
gram was implemented in March 1993 under Local Rule 212. All civil cases, except those
filed by prisoners or arising as a bankruptcy appeal, are eligible. Parties must file a no-
tice of ADR preference before the initial scheduling conference. At the conference, the
court’s ADR options are discussed and the district or magistrate judge may, depending
on the judge’s assessment of the case and the parties’ preferences, enter an order of
referral to mediation. Within twenty days of the order, any party may freely opt out of
the referral. Parties may also stipulate to mediation. The mediator, who may meet jointly
or separately with the parties, serves as a facilitator only and does not decide issues or
make findings of fact. The mediation process is confidential and is provided at no cost
to parties.

Number of cases. From January to September 1994, thirty-four cases were referred to
mediation.
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Case selection

Eligibility of cases. All civil cases except pro se prisoner petitions and bankruptcy ap-
peals may elect to use mediation. To date, mediation has been used by cases involving
contracts, employment discrimination and other civil rights, trademark, copyright in-
fringement, securities, and personal injuries.

Referral method. Each party is required to file a certificate at least ten days before the
initial scheduling conference indicating whether or not the party elects to refer the case
to arbitration or mediation. At the initial scheduling conference, the district or magis-
trate judge discusses with the parties their ADR or litigation preferences. If neither party
elects to participate in ADR, the assigned judge retains the authority to refer the case to
arbitration or mediation if the judge believes, after conferring with the parties, that
their interests would be better served by arbitration or mediation than by litigation. If
the judge determines that mediation is suitable for the case, he or she enters an order of
referral. Any civil action may also be referred to mediation after the initial scheduling
conference on the court’s own motion or by stipulation of the parties.

Opt-out or removal. By written notice filed with the clerk and served on all parties
not later than twenty days following entry of an order of referral, any party may opt out
of the mediation referral. After the twenty-day period has expired, parties may opt out
of the program only by leave of the court.

Scheduling
Referral. Referral to mediation usually occurs at the initial scheduling conference but
may take place at any appropriate time in the case.

Written submissions. At least ten days before the scheduled mediation conference,
each party must give the mediator a concise memorandum describing the party’s posi-
tion on the issues to be resolved through mediation. The mediator may direct the par-
ties to exchange their memoranda.

Mediation session. Within ten days of being selected, the mediator consults with the
parties and sets a place and time for the mediation conference. The clerk then sends
notice of the place, which is usually the courthouse, and time to all participating par-
ties. The mediator determines the length and timing of the sessions and the order in
which issues are presented.

Number and length of sessions. Mediation sessions normally last about four hours.
Only one session is usually required, but additional and longer sessions are held as
needed.

Program features

Discovery and motions. Unless otherwise agreed by the parties or ordered by the court,
discovery is stayed once an order referring the case to mediation is entered. However, if
the assigned judge has entered a pretrial scheduling order, the dates and restrictions in
that order remain in effect.

Party roles and sanctions. Parties are required to attend the mediation session. Those
who fail to appear may be sanctioned by the court.

Outcome. Immediately after the mediation conference is held, the mediator files a
mediation conference report with the clerk indicating the results. If the mediation was
unsuccessful, the parties may request continuation of the mediation within thirty days.
If settlement is reached on all issues during a mediation conference, the parties must
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promptly prepare a written settlement agreement and file it with the clerk. If settlement
is reached on some issues, the parties must file a stipulation as to those issues and iden-
tify the issues remaining in dispute.

Confidentiality. Information disclosed to the mediator by a party during the media-
tion session may not be disclosed to the other party without consent. All mediation
proceedings are confidential, and information presented therein is not admissible as
evidence for any other proceeding. Mediation sessions may not be recorded without
prior consent of the parties and the mediator.

Neutrals

Qualifications and training. To be on the roster, an attorney must have ten years of
practice experience, must be a member of the court’s bar, and must complete the court’s
mediation training program. The court prefers applicants with prior mediation train-
ing.

Selection for case. The court has established a roster of qualified mediators from
which parties must select a mediator. If the parties cannot agree, the clerk will make the
selection. The court may also appoint, for a particular case only, people not on the
roster but selected by the parties for their special knowledge or expertise related to the
subject matter of the dispute.

Disqualification. The court has prepared a code of conduct for court-appointed me-
diators and arbitrators. It sets out lengthy ethical canons that neutrals must follow, in-
cluding statements regarding the duty of neutrals to uphold the integrity and fairness
of the ADR process, to avoid impropriety or the appearance of impropriety, to conduct
the proceedings fairly and diligently, to avoid discriminatory mediating or arbitrating,
and to secure the confidential nature of the ADR process. The code is set out in the
court’s Manual on Alternative Dispute Resolution for Court-Appointed Arbitrators and
Mediators.

Immunity. The court addresses questions of court-appointed arbitrator and media-
tor liability in its Manual on Alternative Dispute Resolution for Court-Appointed Arbitra-
tors and Mediators. In part, the court concludes, “even given the fact that the full extent
of mediator liability has not been explored by many courts, several factors exist to sup-
port absolute immunity for mediators acting in their official capacity.”

Fees. The court currently makes mediation available to litigants at no cost, and me-
diators serve without compensation. The court is seeking authorization from Congress
to pay the mediators from the court’s appropriations. The fee would be approximately

$100 PEr case.

Program administration

The court’s ADR program is administered by the clerk’s office under the guidance of the
district court judges. Issues that arise are handled by the clerk of court, the ADR admin-
istrator, and the chief judge.

Arbitration in Utah

Overview

Description and authorization. The District of Utah is one of ten districts authorized
by 28 U.S.C. §8 651—658 to adopt a voluntary, nonbinding court-annexed arbitration
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program. The court’s program is further authorized by the CJRA plan, effective Decem-
ber 30,1991, and Local Rule 212. The program was implemented in August 1993. In cases
that choose or are assigned by a judge to arbitration, one or three arbitrator(s) hear the
case and make an award. Although the judge assigned to the case retains oversight au-
thority and responsibility, the arbitration panel is empowered by the court to hear ar-
gument, review evidence, set discovery schedules, rule on motions where appropriate,
and determine awards. Assignment of the case to arbitration occurs at the initial case
scheduling conference and is determined in part by party preferences and in part by the
judge’s assessment of the needs of the case. Any party may freely opt out of the arbitra-
tion referral within twenty days of the referral order. The court’s Advisory Committee
on Local Rules is considering substantial changes to the arbitration procedures in Local
Rule 212. Recommendations are expected in 1995.

Number of cases. From January to September 1994, four cases were referred to arbi-
tration.

Case selection

Eligibility of cases. Almost all civil cases are eligible for arbitration. To date, it has been
used in cases involving contracts, employment discrimination, and civil rights. Unless
otherwise assigned by the judge, pro se prisoner petitions and bankruptcy appeals are
excluded from arbitration.

Referral method. Each party is required to file a certificate at least ten days before the
initial scheduling conference indicating whether or not the party elects to refer the case
to arbitration or mediation. At the initial scheduling conference the district or magis-
trate judge discusses with the parties their ADR or litigation preferences. If neither party
elects to participate in ADR, the assigned judge retains the authority to refer the case to
arbitration or mediation if the judge believes, after conferring with the parties, that
their interests will be better served by arbitration or mediation than litigation. If the
judge determines that arbitration is suitable for the case, the judge enters an order of
referral. Any civil action may also be referred to arbitration after the initial scheduling
conference on the court’s own motion or by stipulation of the parties.

Opt-out or removal. By written notice filed with the clerk and served on all parties
not later than twenty days following entry of an order of referral, any party may opt out
of participation in the ADR program. After the twenty-day period has expired, one or
both parties may opt out of the ADR referral only with leave of court.

Scheduling
Referral. Cases are generally referred to arbitration at the initial scheduling conference.

Discovery and motions. Unless otherwise stipulated by the parties or ordered by the
court, discovery is stayed once an order referring the case to arbitration is entered. A
discovery schedule is then determined at an initial prehearing conference with the arbi-
trators, which is held within thirty days of selecting the arbitrators. The purpose of the
conference is to review the case, to assist the parties in narrowing issues and determin-
ing the scope of discovery, and to schedule a hearing date.

Written submissions. The arbitrator(s) may determine what submissions must be
made and when they are to be made (e.g., exchange of witness lists, designation of
experts, etc.). Not less than twenty days before the hearing, a party intending to offer
documentary evidence may, at the party’s discretion, serve copies on all participating
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parties. Not less than seven days before the hearing, parties may serve objections to the
offered documentary evidence.

Arbitration hearing. The arbitration hearing must be held within 120 days of the date
of the prehearing conference. Arbitration hearings are held at the courthouse and are
arranged by the ADR administrator.

Length of hearing. Hearings usually last four to eight hours.

Program features
Party roles and sanctions. Either the parties or their counsel must attend the arbitra-
tion prehearing conference. Parties should also attend the arbitration hearing. The as-
signed judge retains supervisory authority over cases in arbitration and may issue sanc-
tions, if necessary, for noncompliance with the arbitration process.

Filing of award. Within twenty days of the hearing, the panel must file with the clerk
a notice of the award, which the clerk must mail to all parties. Unless the parties file a
demand for trial de novo, the award becomes the judgment in the case once it is re-
viewed by the assigned judge and the judgment is entered.

De novo request. A request for trial de novo must be filed within thirty days of filing
the arbitration award.

Confidentiality. No transcript, record, or award is admissible as evidence in a trial de
novo or any subsequent proceeding unless the evidence is otherwise admissible or the
parties stipulate.

Neutrals

Qualifications and training. To be eligible for inclusion on the court’s arbitration ros-
ter, applicants must have ten years of practice experience, must be members of the court’s
bar, and must complete the court’s ADR training program. The court prefers applicants
who have been trained in arbitration.

Selection for case. Unless the parties indicate that they prefer one arbitrator, the court
appoints three arbitrators from a roster of arbitrators maintained by the court. The
court may also appoint, for a particular case only, people not on the roster but selected
by the parties for their special knowledge or expertise related to the subject matter of
the case.

Disqualification. The district has developed a code of conduct for its mediators and
arbitrators. It includes guidelines regarding the duty of neutrals to uphold the integrity
and fairness of the ADR process, to avoid impropriety or the appearance of impropriety,
to conduct proceedings fairly and diligently, to avoid discriminatory mediating or arbi-
trating, and to maintain the confidentiality of the ADR process. The code is set out in the
court’s Manual on Alternative Dispute Resolution for Court-Appointed Arbitrators and
Mediators.

Immunity. The court addresses questions of court-appointed arbitrator and media-
tor liability in its Manual on Alternative Dispute Resolution for Court-Appointed Arbitra-
tors and Mediators. In part, the court concludes, “[T]he increasing number of cases
recognizing arbitral immunity and the sound policy rationale for protecting arbitrators
from suit when acting in their official capacity evidence a strong trend towards estab-
lishing arbitral immunity as the norm.”

Fees. Arbitrators receive s100 for the prehearing conference and 100 for each day of
the arbitration hearing, paid by the court.
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Program administration

The court’s ADR program is administered by the clerk’s office under the guidance of the
district court judges. Issues that arise are handled by the clerk of court, the ADR admin-
istrator, and the chief judge.

District of Vermont

IN BRIEF

Process summary
Early neutral evaluation (ENE). Under its CIRA plan adopted on December 1, 1993, and
Local Rule 12, the District of Vermont established a mandatory, settlement-oriented
early neutral evaluation program for certain categories of cases. See below.

Judicial settlement conferences. The court schedules mandatory settlement confer-
ences with judges in almost all civil cases. The settlement conferences take place shortly
before trial.

Of note
Evaluation. The court plans to evaluate the effectiveness of the ENE program by giving
exit questionnaires to ENE participants, their counsel, and the evaluators.

For more information

Richard Paul Wasko, Clerk of Court, 802-951-6301
Marjorie E. Krahn, Chief Deputy Clerk, Acting ADR Administrator, 802-951-6301

IN DEPTH

Early Neutral Evaluation in Vermont

Overview

Description and authorization. On November 1, 1994, the District of Vermont imple-
mented a mandatory ENE program designed to encourage early settlement in certain
categories of contract, tort, property, and statutory civil cases. Eligible cases are auto-
matically designated for ENE at filing, and parties in other cases may use the program
voluntarily. In most cases, ENE sessions are held midway through the standard eight-
month discovery period. The sessions are conducted by court-trained neutrals with
subject matter expertise who are selected and paid by the parties. All parties and coun-
sel must attend.

The purpose of the ENE session is to provide an early opportunity for realistic settle-
ment negotiations or, in the absence of settlement, to narrow issues and prepare for
trial efficiently. Settlement is explored using private caucusing and mediation techniques.
The neutral also estimates, where feasible, the likelihood of liability and the range of
damages. The ENE program is authorized by the district’s CIRA plan, effective July 1,
1994, and is governed by Local Rule 12, adopted July 1, 1994, and effective for all cases
filed on or after that date.
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Number of cases. During the period from November 1, 1994, to December 1, 1994,
approximately sixty cases were referred to ENE.

Case selection
Eligibility of cases. Local Rule 12 enumerates the following categories of cases for auto-
matic ENE referral: contract, real property, personal injury and personal property torts,
civil rights, labor, property rights, and other statutes. In addition, parties in any other
civil case can elect to use ENE if all the parties consent. Case categories not enumerated
by Local Rule 12 are excluded from automatic referral to ENE.

Referral method. All eligible cases are automatically designated for referral to ENE at
the time of filing. Other cases may use ENE voluntarily.

Opt-out or removal. An eligible case may be excused from participation in ENE by a
court order based on a showing of good cause.

Scheduling
Referral. Cases are automatically designated for ENE when the complaint is filed.

Written submissions. At least ten days before the evaluation session, each party must
submit to the evaluator and all parties a statement of ten pages or less that (1) identifies
the disputed legal and factual issues, (2) indicates whether early resolution of any issues
or additional discovery would assist the settlement process, and (3) identifies the attor-
ney who will represent the party at the ENE session as well as the party with decision-
making authority who will attend the session. Parties must attach to their statement any
key documents out of which the case arose (e.g., a contract) and other materials that
will assist the evaluator (e.g., medical reports).

ENE session. ENE sessions are held about midway through the eight-month discovery
period. The date set for ENE is included in the discovery schedule issued by the assigned
judge and can be delayed only by court order for good cause. The evaluation session is
generally scheduled by the parties and the neutral and is held at the neutral’s office.

Number and length of sessions. This information is not yet available.

Program features
Discovery and motions. All other case activities must go forward during the ENE refer-
ral.

Party roles and sanctions. In addition to counsel, the parties are required to attend
the ENE session. Where a corporation or governmental entity is party to the litigation, a
person other than outside counsel and who has the authority to settle and to enter
stipulations on behalf of the party must attend. In cases involving insurance carriers,
the insurer representative with full settlement authority must attend; attendance of the
insured party is not required. Attendance in person may be excused only on a showing
of “unreasonable hardship.” The court’s rule does not specify whether or what type of
sanctions might be imposed for failure to comply with the attendance and other re-
quirements.

Outcome. Within fifteen days of the close of the ENE session, the evaluator must sub-
mit a report to the parties and the court. The report includes the date and duration of
the session; the names and addresses of attendees; the date the evaluator received the
parties’ evaluation statements; notations showing whether each party did or did not
make an oral presentation of its position; and the results of the session, stating whether
full or partial settlement was reached and describing any agreements to narrow the
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dispute, limit discovery, or facilitate future settlement. The evaluator’s report does not
disclose the evaluator’s assessment of any aspect of the case or substantive matters dis-
cussed during the session, except to report agreements reached by the parties regarding
further case activity or settlement.

Confidentiality. The program’s confidentiality provisions invoke Fed. R. Evid. 408
and provide that all written and oral communications made in connection with or dur-
ing the ENE process are confidential. In addition, no contact between the evaluator and
the assigned judge is permitted. Excluded from the confidentiality shield are any stipu-
lations or agreements that narrow the scope of the dispute, facilitate future settlement,
or otherwise reduce cost and delay, as well as inquiries and information for court moni-
toring and evaluation of the program.

Neutrals

Qualifications and training. Candidates for the court’s roster of evaluators must be
either (1) an attorney, in practice for at least five years, who has significant trial experi-
ence and substantive experience that will serve the objectives of the ENE program; (2) a
non-attorney; or (3) an attorney admitted to practice for less than five years who has
expertise in a substantive or legal area that will serve the objectives of the ENE program.
ENE candidates must participate in a mandatory, two-day training session sponsored by
the court and conducted by ADR professionals.

Selection for case. The parties select an evaluator from a list of court-trained neutrals
with subject matter expertise. If the parties cannot agree on a neutral, a striking system
is used. The selection process occurs shortly after answer is filed.

Disqualification. A neutral-evaluator may not serve in any case in which any of the
circumstances specified in 28 U.S.C. § 455 exist, unless there is a waiver by all parties.
Evaluators are required to promptly disclose disqualifying circumstances to the ENE
administrator. A party who believes that a potential or assigned evaluator has a conflict
of interest must alert the ENE administrator within five days of learning about the pos-
sible conflict or be deemed to have waived the objection.

Immunity. The court believes that evaluators acting within the scope of their official
duties are protected by quasi-judicial immunity.

Fees. The evaluator is compensated by the parties at a rate of $500 per case, with the
cost shared equally by the parties. In addition, Local Rule 12.5.b provides: “This fee
assumes an ENE session of approximately half a day, related preparation and submis-
sion of an evaluator’s report. If significantly more time is required for the ENE session,
an additional session(s) is required or the parties request the evaluator to prepare a
formal evaluation, the parties and the evaluator shall agree upon any additional com-
pensation.”

Program administration

The District of Vermont’s ENE program is administered through the clerk’s office by an
ADR administrator, who is currently the chief deputy clerk. A full-time magistrate judge
supervises the program. The district’s CJIRA subcommittee on alternative dispute reso-
lution also provides oversight and policy guidance.
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District of the Virgin Islands

IN BRIEF

Process summary
Mediation. Under its CJRA plan, adopted December 31, 1991, and Local Rule 3.2, the
District of the Virgin Islands has authorized a mediation program. See below.

Judicial settlement conferences. The court encourages settlement discussions at all
conferences in civil cases. The assigned district judge and magistrate judges will hold
settlement conferences. Participation by the parties is voluntary.

Of note
Plans. The court is considering amending Local Rule 32(e)(2) to provide sanctions for
failure of a party to participate in good faith in the mediation process.

For more information
Jeffrey L. Resnick, U.S. Magistrate Judge, St. Croix Division, 809-773-1601
Geoffrey W. Barnard, U.S. Magistrate Judge, St. Thomas Division, 809-773-5480

INDEPTH

Mediation in the Virgin Islands

Overview
Description and authorization. The CJRA plan, adopted December 31, 1991, and Local
Rule 3.2 authorize a mandatory mediation program. Any civil case may be ordered to
mediation by a magistrate judge or the assigned judge. Cases may be referred at the
scheduling conference or at any other appropriate time. Mediators are compensated by
the parties.

Number of cases. During 1994, seventy-two cases were ordered to mandatory media-
tion. In addition, fourteen cases were referred to mediation based on party consent.

Case selection
Eligibility of cases. Any civil case is eligible for referral to mediation except appeals
from administrative agency rulings, forfeitures, habeas corpus cases, any case assigned
by the court to a multidistrict tribunal, cases involving declaratory relief, any litigation
expedited by statute or law, and any other matter specified by order of a judge.
Referral method. The assigned judge may compel use of mediation, and parties may
also stipulate to mediation.
Opt-out or removal. Within fifteen days of the order of referral, a party may move to
dispense with mediation if the issue has already been mediated, the case presents a
question of law only, or for other good cause.

Scheduling
Referral. A case may be ordered to mediation at the initial scheduling conference or at
any other appropriate time.

Written submissions. Requiring or allowing written submissions by the parties is left
to the discretion of the mediator.
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Mediation session. The first mediation conference must be held within sixty days of
the referral, and the mediation process must be completed within forty-five days of the
first mediation conference. The time period for mediation can be extended by the court
or by stipulation by the parties, but it must not exceed ninety days.

Within ten days of the referral order, the court or the mediator notifies the parties in
writing of the date, time, and place of the mediation conference. The conference takes
place in a courtroom or at any other location designated by the referring judge.

Number and length of sessions. Generally, only one mediation session is held, lasting
about three to six hours.

Program features
Discovery and motions. Discovery may continue throughout mediation but may also
be delayed or deferred if the parties agree or the court orders.

Party roles and sanctions. Parties or their representatives with full settlement au-
thority must attend the mediation conference. Failure to attend may result in sanctions,
including mediator and attorney’s fees and other costs. If a party to mediation is a pub-
lic entity, a representative with full authority to negotiate and to recommend settlement
to the appropriate decision makers must attend. Insurer representatives must have full
and immediate authority to settle.

Counsel’s role. By local rule, the mediator controls the extent of counsel’s participa-
tion in the mediation session.

Outcome. If there is no agreement, the mediator must notify the court without com-
ment or recommendation that settlement has not occurred. With the parties’ consent,
the mediator may advise the judge of pending motions, outstanding legal issues, or any
other actions that might facilitate settlement. If settlement is reached, a written settle-
ment or a joint stipulation of dismissal must be filed.

Confidentiality. Each party to the court-ordered mediation conference may refuse to
disclose and to prevent any person present at the proceeding from disclosing commu-
nications made during such proceeding. Unless all parties agree, all communications
made during the mediation process are inadmissible as evidence in subsequent pro-
ceedings.

Neutrals

Qualifications and training. Mediators certified for the court’s list of mediators must
be members in good standing of the Virgin Island Bar with at least five years experience;
a retired judge who was a member of the bar in the state or territory in which the judge
presided; or a person certified as a mediator by the American Arbitration Association
or other national organization approved by the court. In addition, the mediator may
hold a master’s degree and be a member in good standing in his or her professional field
with at least five years’ experience in the Virgin Islands. Mediators must take the oath
prescribed by 28 U.S.C. § 453.

Mediators must complete twenty hours of training and observe a minimum of four
mediation conferences before being placed on the court’s roster.

Selection for case. Within ten days of the referral order, the parties may accept the
mediator selected by the court from its roster, or they may select, subject to review by
the court, another qualified mediator. The court appoints mediators from the court
roster by rotation or other procedure.
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Disqualification. Mediators must disqualify themselves for bias, prejudice, or impar-
tiality as provided for by 28 U.S.C. 8§ 144 and shall disqualify themselves in any action in
which they would be required under 28 U.S.C. § 455 to disqualify themselves if they
were a justice, judge, or magistrate judge. Mediators have a duty to disclose any fact that
may be grounds for disqualification. Any party may move the court to disqualify the
mediator for good cause. Mediators may disqualify themselves or refuse assignment.

Immunity. Local Rule 3.2(c)(3) provides that “[a] mediator appointed by the court
... shall have judicial immunity in the same manner and to the same extent as a judge.”

Fees. In the absence of a written agreement providing for the mediator’s compensa-
tion, the mediator is compensated at the hourly rate set by the presiding judge in the
referral order. Each party pays one half, unless the court determines that one party has
not mediated in good faith.

Program administration

The magistrate judges make most of the referrals in their role as case managers and
schedulers under Fed. R. Civ. P. 16 and Local Rule 16.1 and 16.2. Problems encountered
in mediation or motions to enforce mediation are handled by the district judge to whom
the case is assigned.

Eastern District of Virginia

IN BRIEF

Process summary
ADR generally. The Eastern District of Virginia has not established an ADR program.
Judicial settlement conferences. Settlement conferences are scheduled when requested
by the parties. The conference is held by either a district or magistrate judge, depending
on the case in question, the availability of a judge, and other criteria. Cases are handled
on a case-by-case basis with no set assignment system. The parties are notified at the
scheduling conference of the availability of magistrate judges for settlement confer-
ences.

For more information
Norman Meyer, Clerk of Court, 703-557-5127

Western District of Virginia

IN BRIEF

Process summary

ADR and settlement generally. The Western District of Virginia has no formal ADR policy
or programs. One judge in the district has on occasion used a court-sponsored minitrial.
The scheduling orders prepared in each civil case are the court’s primary case manage-
ment tool.
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Arbitration. The Western District of Virginia is one of ten courts authorized by 28
U.S.C. 88 651-658 to establish a voluntary, nonbinding court-annexed arbitration pro-
gram. The court has chosen not to implement a program.

Judicial settlement conferences. Judicially hosted settlement conferences are used as
needed.

For more information
Morgan E. Scott, Clerk of Court, 703-857-2224

Eastern District of Washington

IN BRIEF

Process summary

Mediation. Under Local Rule 39.1, the Eastern District of Washington has established a
mediation process, which may be followed by either a hearing with a special master or
an arbitrator. See below.

Arbitration. Local Rule 39.1 also authorizes the use of nonbinding, voluntary arbitra-
tion. Referral to arbitration usually occurs in cases that have participated in the court’s
mediation program but have failed to settle. See below.

Judicial settlement conferences. In cases in which discovery has been completed, in-
dividual judges conduct settlement conferences if requested by the parties. The judge
may request a confidential memorandum from each party setting out the strengths and
weaknesses of the case and the status of settlement negotiations. There is no written
requirement that parties attend the settlement conference, but they are generally or-
dered to by the court. In cases subject to a bench trial, the trial judge does not conduct
the settlement conference, but the trial judge may choose to do so for cases that will be
tried to a jury. Magistrate judges may also conduct the settlement conferences.

Of note

Plans. The CJRA advisory group has recommended discussion of ADR at the initial sched-
uling conference and compensation by the court of attorney-mediators serving pursu-
ant to Local Rule 39.1.

For more information
Wm. Fremming Nielsen, Chief U.S. District Judge, 509-353-2180
James R. Larsen, Clerk of Court, 509-353-2150

INDEPTH

Mediation in Washington Eastern

Overview

Description and authorization. In 1988, the Eastern District of Washington established
an ADR process. Authorized by Local Rule 39.1, the process begins with a referral to

291



Eastern District of Washington

mediation, which may occur in any civil case and may be ordered by the judge on his or
her own motion or at the request of one or more parties. Within thirty days after a case
is designated for mediation, the attorneys must meet in premediation sessions to dis-
cuss settlement among themselves. Within ten days after the premediation session, the
parties must select a mediator from the court’s roster of neutrals, or, if they cannot
agree, the court selects a mediator from the roster. The mediator determines whether
the parties must attend the mediation conference, which is confidential. If the media-
tion conference does not produce a settlement, the parties may agree to participate in a
hearing with a special master or arbitrator.

Number of cases. In its 1993 report to the court, the CIRA advisory group reported
that 12% of the court’s cases were referred to mediation. Between January 1994 and
December 1994, approximately 10% of civil cases were referred to mediation.

Case selection
Eligibility of cases. Local Rule 39.1 does not specify which cases are eligible for media-
tion. In practice, tort and contract cases are most frequently referred, while administra-
tive and bankruptcy appeals are considered ineligible.

Referral method. Judges may order cases into mediation on their own initiative or at
the request of a party. Parties may also volunteer to participate.

Opt-out or removal. Parties may petition the assigned judge for removal from me-
diation.

Scheduling
Referral. Local Rule 39.1 does not address this issue. In practice, referral to mediation
may occur at any time appropriate to the case.

Written submissions. After selection of a mediator, parties must provide the media-
tor with a copy of the pretrial order. If there is no pretrial order, they must provide a
copy of their pleadings. Each party must also give the mediator a memorandum pre-
senting a concise statement, not exceeding ten pages, of contentions regarding both
liability and damages. The memorandum must be served on all parties at least seven
days before the mediation conference. The mediator may also request confidential memo-
randa from each party in which they must state the strengths, weaknesses, and settle-
ment range of the case.

Mediation session. The mediation conference should occur no more than two months
after the mediator has been selected. The mediator schedules the mediation session.

Number and length of sessions. Mediation sessions generally last a half day to a day.

Program features
Discovery and motions. Tolling or continuation of case events during the ADR process
is handled on a case-by-case basis.

Party roles and sanctions. The attorney primarily responsible for the case must at-
tend and must be prepared to discuss all issues in good faith. The mediator determines
whether parties should attend or should be available. A party represented by an insur-
ance company need not attend, but the insurer’s representative must attend and must
have full settlement authority within the limits set by the insurer. Failure to attend must
be reported to the court by the mediator and may be sanctioned.

Outcome. If settlement does not result from the mediation, the plaintiff must file
with the clerk a certificate showing that there has been compliance with the mediation
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process but that settlement has not occurred. If the mediator makes written suggestions
regarding settlement, these may not be filed with the clerk or made available in any way
to the court or jury.

Confidentiality. All proceedings of the mediation conference are privileged and may
not be reported, recorded, placed in evidence, made known to the trial court or jury, or
construed for any purpose as an admission. No party is bound by anything said or done
in the mediation session unless it is reduced to a written agreement.

Neutrals

Qualifications and training. The court selects attorneys for its register of neutrals from
lists of qualified candidates submitted by the Federal Bar Associations of Eastern and
Western Washington. Minimum qualifications are admission to the bar for at least five
years and membership in the bar of either the Eastern or Western District of Washing-
ton. The court does not have a training requirement for the attorneys selected for its
register.

Selection for case. Parties have ten days from the time of the required premediation
session to select a mediator from the court’s register of mediators, special masters, and
arbitrators. If they cannot agree, the court selects the mediator from the register.

Disqualification. Local Rule 39.1 does not address this issue.

Immunity. The court believes that mediators have absolute quasi-judicial immunity
under case law.

Fees. Mediators serve without pay.

Program administration
The mediation program is administered by the chambers of each judge.

Arbitration in Washington Eastern

Overview

Description and authorization. Nonbinding, voluntary arbitration is one of several
forms of ADR adopted in 1988 in the Eastern District of Washington. Authorized by
Local Rule 39.1, referral to arbitration usually occurs in cases that have participated in
the court’s mediation program but have failed to settle. In these cases, once the media-
tion process is completed, the mediator and/or judge explores with the parties whether
appointment of an arbitrator might resolve the case. Parties to any other case may also
use arbitration by stipulation and with approval of the court. In cases participating in
arbitration, the parties select an arbitrator from the court’s register of mediators, spe-
cial masters, and arbitrators. After the arbitration hearing, which is conducted under
oath and according to the Federal Rules of Evidence, a party must move for trial de
novo within thirty days of filing the arbitration award or the award becomes the final
judgment in the case.

Number of cases. Between January and December 1994, approximately 2 percent of
the court’s civil cases were referred to arbitration.

Case selection

Eligibility of cases. The court’s Local Rule 39.1 does not specify either eligible or ineli-
gible case types. In practice, primarily tort and contract cases are referred to the media-
tion/arbitration process. Cases in arbitration are only those in which the parties agree
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to arbitration after mediation has not resolved the case. No case types are presumed to
be excluded or inappropriate.

Referral method. Judges may order cases into the mediation or arbitration process,
or both, on their own initiative or at the request of a party. Parties may also volunteer to
participate in the process. For cases that reach the end of the mediation process without
a settlement, the mediator or judge, or both, explores with the parties whether arbitra-
tion would help resolve the case. If the parties agree to arbitrate, they must prepare and
file a written agreement.

Opt-out or removal. If a judge refers a case to ADR, a judicial order is required for
removal.

Scheduling

Referral. Local Rule 39.1 does not address the timing of referral into the mediation or
arbitration process or both. In practice, judges refer parties to the process at any stage in
the litigation deemed appropriate for the case. The arbitration process occurs only after
mediation has been used and has not resolved the case.

Discovery and motions. The arbitration hearing is conducted on the basis of the
pleadings and discovery that are before the court at that time. Further proceedings in
the case are stayed pending the hearing unless the arbitrator authorizes additional dis-
covery.

Written submissions. The arbitrator determines the need for and scope of any
prehearing submissions by the parties.

Arbitration hearing. The hearing occurs as early as possible consistent with the par-
ties’ need to prepare for it. The arbitrator determines the place and date of the hearing,
in consultation with the parties.

Length of hearing. Arbitration hearings usually last one to two days.

Program features

Party roles and sanctions. Attendance at the arbitration hearing is required and en-
forced by the assigned judge. The court’s rule does not specify whether or what type of
sanctions might be imposed for failure to comply with the procedure’s requirements.

Filing of award. The arbitrator files the award with the clerk’s office “with reasonable
promptness,” and the clerk sends copies to the parties. If the parties do not request a
modification of the award or that it be set aside altogether and a trial de novo take place,
the award becomes the judgment.

De novo request. If a party demands trial de novo, the court may assess reasonable
attorney’s fees and costs against that party if he or she fails to win a judgment more
favorable than the arbitration award.

Confidentiality. There may be no ex parte communication between the arbitrator
and any counsel or party. A party may have a transcript made but must make it avail-
able to other parties if they request and pay for a copy. If the parties do not reach agree-
ment, no transcript is admissible in any subsequent trial de novo except for impeach-
ment purposes, and any evidence of or concerning the arbitration may not be admitted
as evidence.

Neutrals
Qualifications and training. The Federal Bar Associations of Eastern and Western Wash-
ington submit to the court lists of qualified attorneys from which the judges select some
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to be on the court’s register. Minimum qualifications are admission to the bar for at
least five years and membership in the bar of the Eastern or Western District of Wash-
ington. The court does not require or provide training for the neutrals on its roster.

Selection for case. Parties may select an arbitrator from the court’s register of media-
tors, special masters, and arbitrators. If the parties do not want to select an arbitrator or
cannot agree on one, the court makes the appointment from the register. When the
court makes the appointment, it attempts to appoint an arbitrator with expertise in the
subject matter of the case.

Disqualification. This subject is not addressed in the local rules.

Immunity. The court believes that arbitral immunity is provided by case law.

Fees. There is no monetary compensation for the arbitrators.

Program administration
Each judge administers ADR use and referral in his or her cases.

Western District of Washington

IN BRIEF

Process summary

Mediation. The Western District of Washington established a mediation program in
1979 under Local Rule 39.1(c). See below.

Arbitration. The Western District of Washington is one of ten courts authorized by
28 U.S.C. 88 651-658 to establish a voluntary, nonbinding court-annexed arbitration
program. See below.

Judicial settlement conferences. All district and magistrate judges conduct settlement
conferences, either at the request of the parties or at the direction of the trial judge. In
mediated cases that do not settle, the trial judge frequently orders the parties to partici-
pate in a settlement conference with a district or magistrate judge.

Of note

Obligations of counsel. Attorneys are required to discuss ADR with opposing counsel
and to indicate that they have done so in their case management statement. Counsel
must also address in their case management plan the suitability of ADR for their case
and be prepared to discuss this topic with the assigned judge.

Information from court. The court’s brochure, Alternative Dispute Resolution Proce-
dures, is given to counsel on request.

Evaluation. The court has conducted an evaluation of its mediation program and has
prepared a written report. A Federal Judicial Center study of the court’s voluntary arbi-
tration program is reported in David Rauma & Carol Krafka, Voluntary Arbitration in
Eight Federal District Courts: An Evaluation (Federal Judicial Center 1994).

For more information
Janet Bubnis, Chief Deputy Clerk, 206-553-5598
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INDEPTH

Mediation in Washington Western

Overview

Description and authorization. In 1979, Local Rule 39.1 established a mandatory me-
diation program in the Western District of Washington. Almost all civil cases are re-
ferred to mediation. Referral is generally made by the court at the scheduling confer-
ence or in the scheduling order. At least thirty days before the mediation session, the
attorneys must meet to try to negotiate a settlement. Mediation sessions generally oc-
cur after discovery is completed.

Number of cases. The court does not keep statistics on mediation referral and use
but notes that almost all civil cases are eligible for and are referred to mediation.

Case selection

Eligibility of cases. Almost all civil cases are eligible for mediation except Social Secu-
rity cases, habeas corpus petitions, student loan recovery cases, Veterans Administra-
tion overpayment cases, and civil forfeitures.

Referral method. All eligible cases are referred by the assigned judge. Party consent is
not required. Parties are notified of the referral through the scheduling order or in a
separate referral order that accompanies the scheduling order.

Opt-out or removal. There are no written procedures for removing a case from me-
diation.

Scheduling
Referral. Referral is generally made by the assigned judge at the scheduling conference.
Written submissions. Before the mediation session, counsel for each case must send
the mediator copies of the pretrial order. If there is no order, copies of the relevant
pleadings must be submitted. Each party must also prepare a case summary of ten pages
or less and must serve it on all parties and the mediator not less than seven days before
the mediation conference. Each party must also give the mediator a confidential state-
ment of its current offer or demand.
Mediation session. The mediation session generally is held after the close of discov-
ery. It is held at the neutral’s office and is arranged by the neutral and the parties.
Length and number of sessions. Mediation may take as little as an hour or two or
may extend for substantially longer. Sometimes the parties and mediator may agree
that one or more follow-up sessions would be fruitful.

Program features
Discovery and motions. At the time of the mediation session discovery is usually, but
not always, completed. Dispositive motions may be pending.

Party roles and sanctions. In addition to counsel, parties and insurers with settle-
ment authority must attend the mediation conference in person. Failure to attend or to
comply with the rules regarding mediation or the directions of the mediator must be
reported to the court in writing by the mediator and may result in sanctions.

Mediator recommendations. The mediator has no obligation but may in his or her
discretion provide attorneys for the parties with written comments or recommenda-
tions regarding settlement. Counsel must forward the recommendations to their clients

296



Western District of Washington

and must comply promptly with any request by the mediator that a party be advised of
such written recommendations. The memorandum may not be filed with the clerk or
be made available to the judge or jury.

Outcome. Mediators do not file a report of the mediation session. They may, how-
ever, without disclosing any communications made at the mediation conference, advise
the court in writing whether the appointment of a settlement judge or the use of other
ADR procedures is advisable. Copies of any such advice must be provided to counsel.

Confidentiality. All proceedings of the mediation conference, including any state-
ment made by any party, attorney, or any other participant, are in all respects privileged
and may not be reported, recorded, placed in evidence, made known to the trial court
or jury, or construed for any purpose as an admission. No party may be bound by
anything done or said at the conference unless a settlement is reached, in which event
the agreement must be reduced to writing and is binding on all parties to that agree-
ment.

Neutrals

Qualifications and training. To become a mediator on the court’s roster, an attorney
must have been a member of the bar of a federal district court for at least seven years; be
a member of the bar of this court; and devote a substantial portion of his or her practice
to litigation. The court does not require training for mediators.

Selection for case. The parties must attempt to agree on a neutral from the court’s
roster. If they cannot, the court will designate a mediator and will send notice to the
mediator and all attorneys of record.

Disqualification. There are no court rules regarding disqualification of neutrals.

Immunity. The court believes mediator immunity is provided by case law.

Fees. Although mediators provide their services pro bono, parties may agree to com-
pensate the mediator.

Program administration
The program is administered by the clerk’s office and overseen by a liaison judge.

Arbitration in Washington Western

Overview

Description and authorization. The Western District of Washington is one of ten courts
authorized by 28 U.S.C. 8§88 651658 to establish voluntary, nonbinding court-annexed
arbitration. Implemented in May 1992, under Local Rule 39.1(c), the procedure is au-
thorized district-wide, but only one judge has referred cases to arbitration. The proce-
dure takes place only if the parties consent and is nonbinding unless the parties agree
otherwise. Before scheduling the arbitration hearing, the judge sets a trial date, which
will be no later than the date that would have been set had the case not been submitted
for arbitration. Generally, the arbitration hearing occurs no more than 180 days after
answer is filed. A single arbitrator presides. Any party may demand trial de novo with-
out prejudice within thirty days of the arbitration decision.
Number of cases. Two cases were referred between January and September 1994.

297



Western District of Washington

Case selection

Eligibility of cases. Parties in any case may consent to arbitration regardless of the amount
in controversy or the nature of the relief sought, including adversary proceedings in
bankruptcy. No cases are explicitly excluded, but cases excluded from mediation are
also generally considered ineligible for arbitration.

Referral method. Referral to arbitration is based wholly on party consent. If the par-
ties want to arbitrate, they sign a consent form provided by the court. An order of refer-
ral is then entered.

Opt-out or removal. The court may decline to refer any case to arbitration in which
the objectives of arbitration would not be realized.

Scheduling
Referral. Referral to arbitration may occur at any time in the case.

Discovery and motions. The court sets a discovery schedule, a deadline for filing
motions, and a deadline for beginning the arbitration hearing. No discovery is permit-
ted during a period from ten days before the arbitration hearing until the award issues.

Written submissions. The arbitrator decides what written materials should be sub-
mitted.

Arbitration hearing. The arbitration hearing occurs no more than 180 days after an-
swer was filed. The hearing is held at the courthouse and is arranged by the court staff
and the arbitrator.

Length of hearing. No arbitration cases have yet gone to a hearing, so no average
length has been established.

Program features

Party roles and sanctions. Client attendance at the arbitration hearing is not required
by local rule, but it is generally ordered by the court. Failure to attend the arbitration
hearing, to comply with the rules regarding ADR, or to comply with the directions of the
arbitrator must be reported to the court by the arbitrator in writing and may result in
the imposition of sanctions by the court.

Filing of award. The arbitrator’s award is filed under seal and is retained in a separate
location from the court file.

De novo request. Parties may request trial de novo within thirty days of the arbitrator’s
decision. Following trial de novo, the court may assess costs, pursuant to 28 U.S.C. §
1920, and reasonable attorneys’ fees against a party demanding trial de novo if that
party fails to obtain a judgment more favorable than the arbitration award and if the
court determines that the party’s conduct in seeking a trial de novo was in bad faith.

Confidentiality. No consent to arbitration will be made known to any district or
magistrate judge unless all parties have consented to arbitration. The contents of any
arbitration award will not be made known to any judge who might be assigned to the
case (1) except as necessary to determine whether to assess costs or attorneys’ fees; (2)
until the district court has entered final judgment in the action or the action has been
otherwise terminated; or (3) for purposes of preparing required reports.

Neutrals
Qualifications and training. To become an arbitrator on the court’s roster, an attorney
must have been a member of the bar of a federal district court for at least seven years;
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must be a member of the bar of this court; and must devote a substantial portion of his
or her practice to litigation. The court does not require training for arbitrators.
Selection for case. Within fourteen days of the referral to arbitration, the parties may
select an arbitrator from the court’s roster. If the parties do not select an arbitrator, the
clerk selects one. Any selection must be approved by the assigned judge.
Disqualification. There are no court rules regarding disqualification of an arbitrator.
Immunity. The court believes arbitral immunity is provided by case law.
Fees. The court pays the arbitrator’s fee of 150 per day.

Program administration
The program is administered by the clerk’s office and overseen by a liaison judge.

Northern District of West Virginia

IN BRIEF

Process summary
Settlement week. The Northern District of West Virginia developed its settlement week
program in 1987 and currently holds settlement weeks two or three times a year. See
below.

Other ADR. If the parties do not want to participate in the settlement week mediation
session, they may select another form of ADR. The court authorizes use of arbitration,
early neutral evaluation, minitrial, and summary jury trial.

Of note
Obligations of counsel. Counsel are required to discuss the court’s settlement week
program with their clients and explain its usefulness in resolving disputes.

Evaluation. As one of the five demonstration districts designated by the CIRA, the
Northern District of West Virginia is included in the Federal Judicial Center study of
the five demonstration districts, which will be reported to Congress by the Judicial Con-
ference in 1996.

For more information
Wally A. Edgell, Clerk of Court, 304-636-1445

INDEPTH

Settlement Week in West Virginia Northern

Overview

Description and authorization. In 1987, the Northern District of West Virginia devel-
oped a settlement week. Now authorized under the court’s CIRA plan, effective Decem-
ber 18, 1991, settlement weeks are held two or three times each year. Each settlement
week period generally lasts one to two weeks, during which the courtrooms are used
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exclusively for mediation conferences. Each judge selects cases for settlement week me-
diation, generally selecting cases in which issue has been joined and some discovery has
been completed. Parties in cases assigned to settlement week meet jointly and in private
caucuses with an attorney-mediator assigned by the court to assist them in settlement
discussions. The mediators serve without compensation. During settlement week, the
judges remain available at the courthouse to give assistance if requested or required.
The court considers the judges’ support and availability an important factor in the
program’s effectiveness.

Number of cases. Between January and September 1994, 152 cases were referred to
settlement week.

Case selection

Eligibility of cases. All civil cases are eligible for settlement week except student loan
cases, overpayments of VA benefits, Social Security appeals, prisoner cases, habeas cor-
pus petitions, appeals from bankruptcy court decisions, land condemnation cases, and
asbestos product liability cases.

Referral method. Cases are referred to mediation by order of the assigned judge. Party
consent is not required.

Opt-out or removal. Parties can, by motion, seek to remove a case from mediation.
Grounds for removal include party agreement to pursue another form of ADR or a
finding that no beneficial purpose would be served by requiring a settlement week con-
ference.

Scheduling

Referral. The court may refer a case to settlement week mediation at any time that
seems appropriate. Generally, cases are referred after issue is joined and some discovery
has been completed. Parties are informed of their case’s referral through a notice sched-
uling the conference.

Written submissions. Parties are not required to submit anything before the media-
tion session. The clerk of court provides the mediator copies of pleadings and other
documents.

Settlement week. The mediation session takes place during one of the court’s settle-
ment weeks, generally held two or three times a year. The mediation session is held at
the courthouse and is arranged by court staff.

Number and length of sessions. Mediation sessions generally last two to four hours.
More than one session is held if it is needed and the parties agree to it.

Program features
Discovery and motions. Mediation may go forward despite pending motions.

Party roles and sanctions. In addition to counsel, the court requires that the client
with full settlement authority attend the mediation conference. Failure to appear re-
sults in an order to demonstrate why sanctions should not be imposed. Failure to par-
ticipate in good faith in any aspect of the mediation process is brought to the attention
of the assigned judge.

Outcome. For administrative purposes, the mediator submits a conference report to
the clerk. The report states whether the case settled; whether additional sessions will be
held if the case did not settle; and what the best course for the case might be if no
additional sessions are scheduled.
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Confidentiality. The mediator may not discuss the case with the judge. Mediation
sessions are held in strictest confidence. The mediator may not disclose any informa-
tion divulged by any party or counsel during mediation discussions unless specifically
authorized to do so by that party or counsel.

Neutrals
Qualifications and training. The mediator must be an attorney and must have com-
pleted training conducted by the West Virginia State Bar Association. The bar’s training
includes lectures, videotapes, and role plays. It is conducted by the law school faculty
and members of the bar who have extensive training and experience in mediation.
Selection for case. The court assigns a single mediator from the court’s roster of
neutrals. The mediator is not necessarily selected for his or her subject matter expertise.
Disqualification. Following the tentative assignment of cases, the clerk of court pro-
vides the assigned mediator information about the case and the parties. Cases in which
the mediator indicates a conflict of interest are reassigned.
Immunity. The court has not addressed this issue.
Fees. Mediators receive no compensation.

Program administration
The settlement week program is administered by the clerk’s office.

Southern District of West Virginia

IN BRIEF

Process summary

Mediation. Under Local Rule s.o1, effective September 1, 1994, any civil case filed in the
Southern District of West Virginia may be referred to mediation. See below.

Neutral evaluation. Local Rule 5.01 also authorizes an informal neutral evaluation
program in which a judge serves as the evaluator.

Settlement conferences. A judicially hosted settlement conference is held in every
case before trial.

Of note

Obligations of counsel. Attorneys are required to discuss ADR options with their clients

and with each other and be prepared to discuss ADR options with the judge.
Information from court. The court is developing information for litigants about the

court’s new ADR Services.

For more information
Ronald D. Lawson, Clerk of Court, 304-347-5169
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INDEPTH

Mediation in West Virginia Southern

Overview

Description and authorization. Under Local Rule s5.o1, effective September 1, 1994, any
civil case filed in the Southern District of West Virginia may be referred to mediation.
In cases selected by the assigned judge mediation is mandatory. Any party may also
suggest mediation by presenting to the clerk a completed mediation suggestion form.
When a case is selected for mediation, the assigned judge appoints a mediator from the
court’s roster of attorneys or permits parties to select a mediator from among three
mediators named by the judge. At the conclusion of each mediation conference, the
mediator must report to the assigned judge whether the case was resolved and, if not,
may make suggestions for early resolution of the case. There is no fee for the court’s
mediation service.

Number of cases. Between September 1994, when the program was implemented,
and December 1994, no cases were referred to mediation.

Case selection

Eligibility of cases. Almost all civil case types are eligible for referral to mediation, ex-
cept habeas corpus cases and motions attacking a federal sentence; procedures and hear-
ings involving recalcitrant witnesses before federal courts or grand juries pursuant to 28
U.S.C. § 1826; actions for injunctive relief; review of administrative rulings and Social
Security cases; 28 U.S.C. § 1983 prisoner cases and Bivens-type actions in which the
plaintiff is unrepresented by counsel; condemnation actions; bankruptcy proceedings
appealed to this court; collection and forfeiture cases in which the United States is the
plaintiff and the defendant is unrepresented by counsel; and Freedom of Information
Act proceedings.

Referral method. The assigned judge may refer a case to mediation without party
consent. Parties may also request mediation by giving the clerk of court a mediation
suggestion form. A request by one party will not be disclosed to anyone except the
judge. After a case has been selected for referral, notice is sent by the assigned judge to
all counsel and unrepresented parties.

Opt-out or removal. Cases may be excused from mediation if any party shows good
cause.

Scheduling
Referral. The referral to mediation may occur at any time appropriate to the case.

Written submissions. At least ten days before the mediation conference, all parties
must submit a written case summary of five pages or less to the clerk and to all other
parties. Supporting documents may be attached. The clerk sends the materials to the
assigned mediator, but they are not included in the court file.

Mediation session. The mediation session must occur before the final pretrial settle-
ment conference in the case. The notice of referral to mediation sets the date, time, and
place for the mediation conference, which is generally held at the courthouse.

Length and number of sessions. It is anticipated that generally one session will be
held per case, lasting about three hours.
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Program features
Discovery and motions. All other activities in the case go forward during the mediation
process.

Party roles and sanctions. Attendance at the mediation conference is mandatory for
all trial counsel and the parties or party representatives with full authority to make
final, binding decisions. Failure to attend may result in sanctions.

Outcome. Once the mediation session is completed, the mediator must prepare a
report and give it to the assigned judge. The report states whether the case was resolved
and, if not, may make suggestions for early resolution of the case. A copy of the report
is sent to all counsel of record and unrepresented parties but is not filed in the public
case records. The mediator may not refer to or discuss with the assigned judge any
information divulged by any party or counsel during the mediation conference unless
he or she is authorized by that party or counsel to do so.

Confidentiality. All mediation proceedings, including any statements made by any
party or attorney, are privileged and may not be reported, recorded, placed in evidence,
made known to the assigned judge, or construed for any purpose as an admission. No
party is bound by anything said or done in the mediation conference unless settlement
is reached, reduced to writing, and signed by the parties.

Neutrals

Qualifications and training. To be admitted to the court’s roster of approved media-
tors, an attorney must attend a mediation training program conducted by the state bar
association.

Selection for case. The mediator is either selected by the assigned judge from the
court’s roster of attorneys or by the parties from among three mediators chosen from
the roster by the assigned judge.

Disqualification. This subject has not been addressed by the court.

Immunity. The court has not addressed this issue.

Fees. Mediators provide their services without monetary compensation.

Program administration
The clerk’s office administers the mediation program, with judicial oversight as needed.

Eastern District of Wisconsin

IN BRIEF

Process summary

Mediation. Under its CJRA plan, effective January 1, 1992, and Local Rule 7.12, the East-
ern District of Wisconsin authorizes most forms of ADR. The primary form used in the
district is mediation. See below.

Other ADR. Under Local Rule 7.12, the court has also used special settlement masters,
minitrials, summary bench trials, and summary jury trials.

Judicial settlement conferences. The judges hold settlement conferences at their dis-
cretion.
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Of note

Evaluation. As one of the ten pilot districts established by the CJRA, the Eastern District
of Wisconsin is part of the RAND study of the pilot and comparison districts, which will
be reported to Congress by the Judicial Conference in 1996.

For more information
Judith Donegan, Law Clerk to Chief Judge, 414-297-3222

IN DEPTH

Mediation in Wisconsin Eastern

Overview

Description and authorization. Under its CJRA plan, effective January 1, 1992, and Local
Rule 7.12, the Eastern District of Wisconsin authorized a mediation program. Referrals
to mediation generally occur at the initial scheduling conference and may be made by
the judge without party consent. Almost all civil cases can be referred to mediation,
although the court most commonly refers cases involving business disputes. District
judges, magistrate judges, or attorney-neutrals may serve as mediators. Attorney-me-
diators are compensated by the parties at a reasonable fee as directed by the court.

Number of cases. Between January and September 1994, approximately fifteen cases
were referred to mediation.

Case selection
Eligibility of cases. Any civil case may be referred to mediation. The most common
referrals are cases involving business disputes. Certain case types are presumed not sub-
ject to mediation, including review of agency actions, habeas corpus petitions, collec-
tion cases, pro se prisoner cases, and cases not subject to mandatory discovery.
Referral method. District and magistrate judges select appropriate cases for media-
tion. Parties are notified of the referral either at the initial scheduling conference or by
order of the court. Referrals may be without party consent.
Opt-out or removal. No opt-out or removal mechanism is provided by the court.

Scheduling
Referral. A case may be referred to mediation either at the initial scheduling conference
or at any time that seems appropriate for the case.

Written submissions. The mediator may require the parties to submit preparatory
materials if necessary.

Mediation session. The neutral and the parties set the time and place of the media-
tion session.

Program features
Discovery and motions. Other case activities generally are suspended during the me-
diation process.

Party roles and sanctions. Parties must attend the mediation sessions. The court’s
rule does not specify whether or what type of sanctions might be imposed for failure to
comply with the attendance and other requirements.
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Outcome. The outcome is filed only if the judge requires it.
Confidentiality. Any documentation or proposal submitted in connection with the
mediation session does not become part of the official court record.

Neutrals

Qualifications and training. The court has not established a roster of mediators. The
assigned judge assesses a potential mediator’s qualifications on a case-by-case basis.
The court does not require that individuals appointed as mediators receive mediation
training.

Selection for case. District judges, magistrate judges, and attorney-neutrals may serve
as mediators. Judges may make referrals to persons or entities who, in the opinion of
the judge, have the ability and skills needed to bring the parties together in settlement.

Disqualification. The judge who refers the case to mediation and appoints the me-
diator inquires into possible mediator conflicts of interest.

Immunity. The court has not addressed this issue.

Fees. When an attorney-mediator is appointed, parties pay reasonable fees and ex-
penses as directed by the court.

Program administration
The program is administered by each individual judge.

Western District of Wisconsin

IN BRIEF

Process summary

Magistrate judge settlement. In the Western District of Wisconsin, magistrate judges
are the primary settlement facilitators. Currently, one magistrate judge, who is also the
clerk of court, conducts almost all of the court’s settlement work. The trial judges never
participate in settlement discussions. All civil cases are eligible for magistrate judge settle-
ment assistance, except pro se litigation, collection cases, and cases in which the district
courtacts as an appeals court. A variety of facilitation or mediation techniques are used
by the magistrate judges.

One judge requires counsel to send the magistrate judge a confidential settlement
letter approximately six to eight weeks before the trial date. Once the magistrate judge
receives these letters, he contacts counsel to explore the feasibility of settlement. The
magistrate judge uses a variety of approaches to pursue settlement, depending on the
desires of the parties and the needs of the case. He may conduct a series of telephone
calls with counsel or schedule a settlement conference. At the conference, joint or sepa-
rate sessions may be used. Clients generally do not participate in the telephone sessions,
but may be asked to participate in a settlement conference at the courthouse. Settle-
ment efforts may commence at any time suited to the case and last anywhere from
fifteen minutes to five hours. All settlement efforts are confidential, and the trial judge is
advised only of the likelihood of resolution.
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Settlement intervention by the magistrate judge may be initiated by specific request
of the trial judge or by request of one or all parties. The magistrate judge may also
commence settlement overtures on his own initiative. On average, the clerk/magistrate
judge participates in five to ten settlement efforts per month.

Early neutral evaluation (ENE). Under the court’s CIRA plan, adopted December 31,
1991, the court authorized an experimental ENE program. See below.

Summary jury trial (SJT). On occasion, the court conducts a summary jury trial—
generally only in cases that are headed for long trials. The assigned judge usually con-
ducts the ST, although a magistrate judge may preside. Summary jury trials are used
only if the parties consent.

Of note

Obligations of counsel. Counsel are required to read the court’s brochure on dispute

resolution choices and to discuss the court’s ADR options with their clients.
Information from court. The court distributes to all counsel a pamphlet that answers

general questions about dispute resolution procedures and describes the various pro-

cesses available in the district.

For more information
Joseph W. Skupniewitz, U.S. Magistrate Judge and Clerk of Court, 608-264-5156

IN DEPTH

Early Neutral Evaluation in Wisconsin Western

Overview

Description and authorization. The Western District Bar Association and the Western
District of Wisconsin established a voluntary ENE program with volunteer attorney evalu-
ators in May 1993. Under the program, which is experimental, the clerk advises counsel
of the availability of the program and asks them to discuss the process with their clients.
If all parties agree, the clerk helps the parties choose an evaluator from the roster of
experienced attorney-volunteers assembled by the bar association. The ENE session,
which is intended to enhance early settlement opportunities and case planning, gener-
ally occurs early in the pretrial period before the initial case management conference.
The program is authorized under the district’s CIRA plan, adopted December 31, 1991.
Number of cases. Approximately one case a month is referred to ENE.

Case selection
Eligibility of cases. If all parties consent, almost any civil case is eligible for ENE, al-
though pro se litigants generally are excluded from ENE, as are collection cases and
appellate cases.

Referral method. Participation in the district’s ENE program is voluntary and requires
the consent of all parties. Counsel are invited to consider the process by a letter from the
clerk of court shortly after filing. Interested counsel set up a conference call with the
clerk, and if all parties choose to participate, the referral is made.

Opt-out or removal. In this voluntary program, participants may opt out freely at
any time.
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Scheduling
Referral. A referral to ENE is generally made before the initial case management confer-
ence in the case.
Written submissions. Submissions are at the option of the evaluator. Experience to
date is inadequate to tell whether written submissions will generally be required.
ENE session. The evaluation session is held shortly after referral. The evaluator makes
the logistical arrangements for the sessions, which are held at his or her office.
Number and length of sessions. This information is not currently available.

Program features
Discovery and motions. All other case activities must go forward during the ENE pro-
Cess.

Party roles and sanctions. The evaluator may order the parties to attend the ENE
conference. The court’s plan does not specify whether or what type of sanctions might
be imposed for failure to comply with the attendance and other requirements.

Outcome. Nothing is filed with the court at the conclusion of the ENE session.

Confidentiality. The evaluation session and the evaluator’s assessment are confiden-
tial.

Neutrals

Qualifications and training. The evaluators are experienced attorneys in the district
who have volunteered to serve as evaluators. No formal qualification or training re-
quirements have been established by the court.

Selection for case. With the assistance of the clerk, counsel select an evaluator from
the court’s roster. Generally, evaluators with expertise in the legal area in dispute are
selected.

Disqualification. There are no rules or guidelines in this area.

Immunity. The court has not addressed this issue.

Fees. The evaluators serve without compensation.

Program administration

The bar association set up the early neutral evaluation program by obtaining volunteer
evaluators. The clerk of court advises counsel of the availability of the program and
helps counsel select an evaluator. Thereafter all matters are handled by the evaluator
working with the parties.
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District of Wyoming

IN BRIEF

Process summary

ADR generally. The District of Wyoming authorizes ADR processes under Local Rule 101
and the district’s CIRA plan, effective December 31, 1991, including nonbinding arbitra-
tion, mediation, and summary jury trials. The court prefers voluntary ADR use but au-
thorizes mandatory referral. ADR referrals are made on a case-by-case basis at the re-
quest of the parties or, on rare occasions, by mandate of the assigned judge. Parties may
select as ADR neutral a magistrate judge, a district judge other than the trial judge, a
retired federal or state judge, or any attorney certified by the court to conduct alterna-
tive dispute resolution proceedings. The court has not to date established a formal court
ADR program or a roster of neutrals. Between January and September 1994, no cases
were referred to one of these forms of ADR.

Magistrate judge settlement conferences. The mainstay of the court’s settlement ef-
forts is the settlement conference with a magistrate judge, authorized by Local Rule
101(C) and the district’s CJRA plan. The magistrate judge settlement process was estab-
lished in November 1992. Mandatory referral by the assigned judge is authorized but
rarely used. A party in any civil action may submit a request for a settlement conference
to the clerk of court, who transmits it to the assigned judge. The judge encourages all
parties to join in the request. If one or more parties declines, the judge may compel all
parties to participate in the conference or may deny the settlement conference request.

In addition to counsel, parties with full settlement authority must attend the settle-
ment conference. Insurer representatives must have full settlement authority. Repre-
sentatives of corporate or governmental parties must have authority to settle equal to
the last offer of the opposing party. Parties may participate by telephone only in exigent
circumstances. Failure to comply with the attendance requirements may result in sanc-
tions. Between January and September 1994, approximately twenty-five cases were re-
ferred to settlement conferences.

Of note
Plans. The court is working closely with the Wyoming State Bar Association to establish
a court-sponsored mediation program.

For more information
Alan B. Johnson, Chief U.S. District Judge, 307-772-2104
William C. Beaman, U.S. Magistrate Judge, 307-772-2895
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CPR Institute for Dispute Resolution

President
James F. Henry

Program Directors

Court ADR & ADR Ethics Projects: Elizabeth Plapinger

CPR Industry & Practice Area Committees: Peter H. Kaskell

Editor of Alternatives: Deborah L. Jacobs

Marketing & Public Affairs: Barbara M. Reno

Membership Conferences & European Initiative: Susan Scott
Membership & Administration: Elizabeth McGahan

Panels of Distinguished Neutrals: Joseph J. Zedrosser

Publications, Training, Research & Counseling: Catherine Cronin-Harris

About CPR Institute for Dispute Resolution

The CPR Institute for Dispute Resolution is a nonprofit organization of 500 major corporations
and law firms established in 1979 to develop alternatives to the high cost of litigation. CPR’s ob-
jective is to integrate alternative methods of dispute resolution, or ADR, into the mainstream of
legal practice. CPR is engaged in a coordinated program of research and development, education,
and conflict resolution services.

The CPR Judicial Project informs courts, policy makers, and counsel about ADR use in the
public justice system through publications, education and training programs, technical assis-
tance, and policy guidance. The CPR Judicial Project is guided by a fifty-member council of judges,
legal academics, and lawyers. The CPR Ethics Project, under the leadership of a sixty-member
CPR Commission on Ethics and Standards of Dispute Resolution Practice, addresses ADR quality
and ethics issues.

CPR develops industry-specific programs to help resolve conflicts in industries such as bank-
ing, construction, food, franchise, health, insurance, oil and gas, securities, and utilities. CPR also
pbulishes model ADR procedures for mediation, minitrial, arbitration, and multiparty disputes,
as well as ADR processes for employment, technology, product liability, government contract,
environmental, and other kinds of business and public disputes.

More than 4,000 companies subscribe to the CPR Corporate Policy Statement on Alternatives to
Litigation, pledging to explore early settlement through ADR before pursuing full-scale litigation
with other signatories, and 1,500 law firms have signed the CPR Law Firm Policy Statement on
Alternatives to Litigation, pledging to be knowledgeable about ADR and to discuss ADR with
clients.

The CPR Panels of Distinguished Neutrals provide mediators and other neutrals to help par-
ties resolve major business and public disputes. The CPR Panels consist of leading lawyers, former
judges, and law professors, and include twenty-five distinct rosters of national, international,
regional, and specialized panels.

CPR’s Training Program educates law firms, corporations, courts, government agencies, and
other groups about ADR. CPR’s publishing program includes books, model procedures and prac-
tice tools, and videotapes. CPR’s newsmonthly Alternatives reports on ADR use by business, gov-
ernment, and the courts and tracks ADR policy and case law.

CPR collaborates with major legal, management, and judicial organizations in this country
and abroad to foster understanding of ADR. In Europe and Canada, CPR is working with corpo-
rate counsel, law firms, and judges to explore ADR uses regionally and internationally. CPR also
educates lawyers and judges from new democracies and developing countries.

CPR Institute for Dispute Resolution
366 Madison Ave., New York, NY 10017-3122, tel. 212-949-6490, fax 212-949-8859, e-mail <info@cpradr.org>



The Federal Judicial Center

Board

The Chief Justice of the United States, Chair

Judge Pasco M. Bowman |1, U.S. Court of Appeals for the Eighth Circuit

Judge Bruce M. Selya, U.S. Court of Appeals for the First Circuit

Chief Judge Marvin E. Aspen, U.S. District Court for the Northern District of lllinois
Judge Thomas F. Hogan, U.S. District Court for the District of Columbia

Chief Judge Richard P. Matsch, U.S. District Court for the District of Colorado
Judge Elizabeth L. Perris, U.S. Bankruptcy Court for the District of Oregon

Leonidas Ralph Mecham, Director of the Administrative Office of the U.S. Courts

Director

Judge Rya W. Zobel
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Russell R. Wheeler

Division Directors

Gordon Bermant, Planning & Technology Division
William B. Eldridge, Research Division

Emily Z. Huebner, Court Education Division

Robb M. Jones, Judicial Education Division

Sylvan A. Sobel, Publications & Media Division

About the Federal Judicial Center

The Federal Judicial Center is the research, education, and planning agency of the federal judicial
system. It was established by Congress in 1967 (28 U.S.C. §§ 620-629), on the recommendation
of the Judicial Conference of the United States.

By statute, the Chief Justice of the United States chairs the Center’s Board, which also includes
the director of the Administrative Office of the U.S. Courts and six judges elected by the Judicial
Conference.

The Court Education Division develops and administers education and training programs
and services for nonjudicial court personnel, such as those in clerks’ offices and probation and
pretrial services offices, and management training programs for court teams of judges and man-
agers.

The Judicial Education Division develops and administers education programs and services
for judges, career court attorneys, and federal defender office personnel. These include orienta-
tion seminars, continuing education programs, and special focus workshops.

The Planning & Technology Division supports the Center’s education and research activities
by developing, maintaining, and testing technology for information processing, education, and
communications. The division also supports long-range planning activity in the Judicial Confer-
ence and the courts with research, including analysis of emerging technologies, and other ser-
vices as requested.

The Publications & Media Division develops and produces educational audio and video pro-
grams and edits and coordinates the production of all Center publications, including research
reports and studies, educational and training publications, reference manuals, and periodicals.
The Center’s Information Services Office, which maintains a specialized collection of materials
on judicial administration, is located within this division.

The Research Division undertakes empirical and exploratory research on federal judicial pro-
cesses, court management, and sentencing and its consequences, often at the request of the Judi-
cial Conference and its committees, the courts themselves, or other groups in the federal system.

The Center’s Federal Judicial History Office develops programs relating to the history of the
judicial branch and assists courts with their own judicial history programs.

The Interjudicial Affairs Office serves as clearinghouse for the Center’s work with state—
federal judicial councils and coordinates programs for foreign judiciaries, including the Foreign
Judicial Fellows Program.

Federal Judicial Center
Thurgood Marshall Federal Judiciary Building, One Columbus Cir., N.E., Washington DC 20002-8003



